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RIGHI"  TO  ABANDON  CONDEMNATION  PRO- 
CEEDINGS: AND  AT  WHAT  STAGE  OF  THE 
PROCEEDINGS  THIS  RIGHT  MAY  BE  EXER- 
CISED. 

By  WiLUAM  Mack,  Esq.* 

I  Bight  to  Abahdon  Feoceedihgb,  i. 

1.  In  general,  i. 

2.  When  company  considers  compensation  too  large,  fi. 

3.  When  landowner  s  title  is  qualified  and  partial,  ii. 

4.  Abandonment  as  to  part  of  the  land,  ii. 

5.  Experimental  assessments,  iii. 

n  At  What  Stage  Mat  the  Peoceedikgs  Be  Abahbohed,  iv. 

6.  Statement  of  the  rule,  iv. 

7.  Applications  of  the  rule — Prior  to  confirmation    of  the  pro^ 

ceedings,  iv. 

8.  After  confirmation  of  proceedings— The  New  York  rule,  v. 

9. Contrary  doctrine,  vi. 

10.  Rule  as  affected  by  peculiar  statutory  provisions,  x. 

11.  Rule  under  the  English  statutes,  xiii. 

I  Right  TO  Abandon  Peoceebihgs—I.  In  general— A  railroad 
company  which  in  the  exercise  of  the  right  of  eminent  domain 
has  instituted  condemnation  proceedings  may  subsequently 
abandon  its  purpose  of  taking  the  property  and  discontinue 

the   proceedings,*  and,  if   it  so  desires,  may  select  another 

* 

1.  Denver  &  N.  O.  R.  Co.  v.  Lamborn,  8  Colo.  380,  23  Am.  &  Eng.  R. 
Cas.  115;  Schrciber  v,  Chicago  &  E.  R.  Co.,  us  III.  340,  23  Am.  &  Eng.  R. 
Cas.  130;  Cathedral  of  the  Holy  Trinity  v.  West.  Ont.  Pac.  R.  Co.,  14 
Ont.  (Ch.  D.)  246,  30  Am.  &  Eng.  R.  Cas.  422,  and  the  cases  cited  in  this 
article,  infra. 


*  Editor  of  Rapalje  and  Mack's  Digest  of  Railway  Decisions,  of  Mack*s 
Digest  of  American  State  Reports,  and  sometime  Associate  Editor  on  the 
Staff  of  theAmerican  State  Reports. 
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route  than  the  one  first  proposed.*  In  fact,  condemnation 
proceedings  may  be  abandoned  by  the  company  conducting 
them  with  even  greater  freedom  than  a  plaintitf  in  an  ordi- 
nary suit  can  take  a  nonsuit  and  discontinue.* 

2.  When  company  considers  compensation  too  large.— ^Where 
the  company  considers  the  compensation  assessed  too  high,' 
or  finds  the  award  of  the  jury  so  much  as  to  render  it  expe- 
dient to  go  around  the  tract  of  land  instead  of  through  it,  it 
may  abandon  the  condemnation  proceedings,  decline  to  pay  or 
deposit  the  sum  assessed,  and  leave  the  landowner  undis- 
turbed in  his  possession.* 

3.  Where  landowner's  title  is  qualified  and  partial — ^The  com- 
pany, having  in  its  petition  admitted  title  in  the  landowner 
for  the  purpose  of  condemnation,  must,  after  becoming  aware 
of  the  fact  that  his  title  is  only  qualified  and  partial,  season- 
ably abandon  the  condemnation  proceedings,  or  apply  within 
the  proper  time  for  leave  to  amend  the  petition,  or  after  ver- 
dict seek  relief  by  a  motion  for  a  new  trial.* 

4.  Abandonment  as  to  part  of  the  land. — ''Although  a  cer- 
tain  portion  of  land  is  described  in  a  petition  as  necessary  for 
the  construction  of  the  improvement,  a  certain  portion  may 

1.  Chicago,  St.  L.  &  W.  R.  Co.  v.  Gates,  120  III.  86,  30  Am.  &  Eng.  R. 
Cas.  268.  Compare  Cape  Girardeau,  etc.,  Co.  v,  Dennis,  67  Mo.  438.  So,  a 
company  having  obtained  a  right  of  way  may  abandon  the  same  and  pro- 
ceed for  a  further  condemnation.  Cooper  v.  Anniston  &  A.  R.  Co.,  85  Ala. 
106,  36  Am.  &  Eng.  R.  Cas.  581.  Stone,  C.J.,  in  the  last  cited  case,  said: 
"  Nor  is  there  anything  in  the  objection  that,  having  once  obtained  a  right 
of  way,  the  railroad  company  is  bound  to  adhere  to  it  and  cannot  proceed 
for  a  further  condemnation.  The  power  is  continuous,  and  coextensive 
with  the  wants  of  the  corporation.  It  should  be  a  clear  case  of  abuse  to 
justify  withholding  relief  on  the  ground  that  the  easement  asked  for  is  not 
necessary  to  the  successful  operation  of  the  railroad.*' 

2.  Note  to  Denver  &  N.  O.  R.  R.  Co.  v,  Lamborn,  23  Am.  &  Eng.  R. 
Cas.  122. 

8.  Mutual  Life  Ins.  Co.  v.  Slee,  123  III.  57. 

4.  Leavenworth,  etc.,  R.  Co.  v,  Whitaker,  42  Kan.  634. 

5.  Wilcox  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  439.  In  this  case  it  was  held 
that  under  such  circumstances  relief  could  not  be  obtained  by  a  motion 
upon  affidavits  for  an  order  that  a  judgment  be  entered  for  a  sup^  l"-*? 
than  that  awarded  by  the  verdict. 
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be  left  out  if  not  needed."  *  So,  where  the  company  took  pos . 
session  of  a  whole  block,  it  was  allowed  to  withdraw  as  to  a 
part  of  the  block.* 

5.  Experimental  assessmeiits. — A  company  in  condemnation 
proceedings  is  not  entitled  to  resort  to  experimental  suits  and 
assessments.* 


1.  MHls  on  Em.  Dom.,  2d  ed.,  §  314.  In  Peoria,  etc.,  R.  Co.  v.  Bryant, 
57  111.  473,  the  court  say:  **The  railway  company  is  not  bound  to  take  and 
pay  for  the  land  described  in  the  petition,  if  less  is  needed  for  its  purposes. 
Upon  no  principle  is  it  estopped  by  the  allegations  in  the  petition,  as  to  the 
quantity  of  land  to  be  taken,  when  its  engineer  is  of  opinion  that  a  less 
quantity  is  sufficient  for  the  right  of  way.  «  »  *  Suppose  that  a  railway 
company,  through  inadvertence,  or  misapprehension  of  its  necessities,  or 
incompetency  or  unskilfulness  of  its  agents,  filed  a  petition  for  a  wider 
strip  of  land  than  subsequent  investigation  showed  was  necessary,  the 
petition  should  not  be  conclusive.  By  any  fair  interpretation  of  the  statute, 
the  company  should  not  be  compelled  to  pay  for  more  land  than  is  taken  or 
required." 

2.  In  Cathedral  of  Holy  Trinity  v.  West.  Ont.  Pac.  R.  Co.,  14  Ont. 
Ch.  D.  246,  30  Am.  &  Eng.  R.  Gas.  422,  it  was  contended  by  the  land 
owners  that  the  company,  having  taken  possession  of  the  property  under 
condemnation  proceedings,  could  not  withdraw  as  to  part  of  the  block,  but 
must  take  the  whole  block.  Held^  that  the  mere  coming  into  possession  of 
a  part,  although  a  high-handed  act  on  the  part  of  the  defendants,  did  not 
necessarily  oblige,  them  to  purchase  the  whole,  and  that  the  defendants 
should  have  the  option  to  take  the  whole  or  withdraw  and  pay  all  damages 
and  costs  sustained  by  the  plaintiffs. 

So,  where  a  company  seeks  to  condemn  lands  for  depot,  engine  house 
and  machine  shops,  and  right  of  way,  it  may,  after  the  award,  abandon 
the  proceedings  as  to  all  except  the  right  of  way  if  it  chooses  so  to  do;  but 
in  that  case  there  will  have  to  be  a  new  award  of  damages  resulting  from 
the  right  of  way  alone.  Denver  &  N.  O.  R.  Co.  v,  Lamborn,  8  Colo.  380, 
23  Am.  &  Eng.  R.  Cas.  115. 

3.  Mills  on  Eminent  Domain,  2d  Ed.,  sec.  315;  Neal  v,  Pittsburgh,  etc..  R. 
Co.,  31  Pa.  St.  19.  In  this  case  it  is  said  that  "  though  railroad  companies 
may  make  experimental  surveys  at  pleasure  before  finally  locating  their 
road,  yet  certainly  it  has  never  been  granted  to  them  to  have  experimental 
suits  at  law  as  a  means  of  chaffering  with  the  landowners  for  the  cheapest 
route.  The  law  allows  this  proceeding  after  the  road  is  located  and  after 
a  proper  effort  to  agree  upon  compensation  has  failed;  and  the  damages 
found  and  confirmed  under  it  settles  the  right  of  the  landowner  to  such 
damages  as  completely  as  any  other  form  of  judgment,  and  he  has  the 
same  right  to  execution.' 


>t 
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« 

n.  At  What  Stage  hat  the  Pbogeebings  be  Abandoned — 

6.  Statement  of  the  mle. — The  rule  is,  in  the  absence  of  statutory 
provisions  to  the  contrary,  that  the  company  may  discontinue 
condemnation  proceedings  at  any  time  before  the  rights  of  the 
parties  have  become  vested.*  After  these  rights  become 
vested  and  absolute — the  right  of  the  company  to  the  prop- 
erty, and  the  right  of  the  landowner  to  the  money — the  com- 
pany cannot  abandon  the  proceedings.^  There  is  not  even  a 
cavil  as  to  correctness  of  the  rule  thus  generally  stated; 
but  as  to  the  time  when  the  rights  of  the  parties  become 
vested  there  is  a  diversity  of  opinion  among  the  courts.^ 

7.  Applications  of  the  mle  —Prior  to  confirmation  of  proceedings. 
— There  seems  to  be  no  denial  of  the  right  of  the  company  to 
abandon  condemnation  proceedings  where  there  has  been  no 
confirmation  nor  consummation  of  such  proceedings;*  as  at 
any  time  prior  to  the  confirmation  of  the  report  of  the  commis- 
sioners appointed  to  assess  the  damages,*  or  after  an  assess- 

1.  Chicago,  St.  L.  &  W.  R.  Co.  v.  Gates,  120  HI.  86,  30  Am.  &  Eng.  R. 
Cas.  268. 

The  company  is  entitled  to  a  reasonable  time  in  which  to  mature  its 
plans  for  the  use  of  the  land  and  to  put  them  into  execution,  and  there- 
fore cannot  during  the  pendency  of  the  legal  proceeding?  relating  to  the 
condemnation  of  the  land  be  said  to  have  abandoned  the  land  by  reason 
of  non-user.  Ross  v.  Pa.  R.  Co.,  17  Phila.  (Pa.)  339,  affirmed  in  the  su- 
preme court,  January  term,  1885,  reported  in  full  in  2  Cent.  Rep.  314. 

2.  North  Mo.  R.  Co.  v.  Lackland.  25  Mo.  515;  Drath  v.  Burlington,  etc.. 
R.  Co.,  15  Neb,  367,  20  Am.  &  Eng,  R.  Cas.  385:  /«  re  Rhinebeck.  etc..  R. 
Co.,  67  N.  Y.  242;  16  Am.  Ry.  Rep.  74;  Hudson  River  R.  Co.  v.  Outwater, 
3  Sandf.  (N.  Y.)  689;  Neal  v.  Pittsburgh,  etc.,  R.  Co.,  31  Pa.  St.  19;  Brat- 
tleboro  First  National  Bank  v.  West  River  R.  Co.,  49  Vt.  167. 

3.  Note  to  fn  re  Water  Commissioners,  86  Am.  Dec.  202. 

4.  Joliet,  etc.,  R.  Co.  v.  Barrows,  24  111.  562;  Pittsburgh,  etc.,  R.  Co.  v. 
Swinney,  97  Ind.  586;  Hastings  v,  Burlington,  etc.,  R.  Co.,  38  Iowa  316;  Cor- 
bin  V.  Cedar  Rapids,  etc.,  R.  Co.,  66  Iowa  73:  North  Missouri  R.Co.z/.  Lack- 
land, 25  Mo.  515;  North  Missouri  R.  Co.  v.  Reynal,  25  Mo.  534;  In  re  Syr- 
acuse R.  Co.,  4  Hun,  (N.  Y.)  311;  Rensselaer  R.  Co.  v,  Davis,  55  N.  Y.  145; 
In  re  New  York,  etc.,  R.  Co.,  i  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  190; 
State  V.  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  103;  Dayton,  etc.,  R.  Co.  v, 
Marshall,  11  Ohio  St.  497;  Neal  v,  Pittsburgh,  etc.,  R.  Co.,  31  Pa.  St.  19; 
Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt.  39;  Chesapeake  &  O.  R.  Co.  v, 
Bradford,  6  W.  Va.  220. 

5.  In  re  Syracuse,  etc.,  R.  Co.,  4  Hun,  (N.  Y.)  311. 
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ment  has  been  made,*  or  after  an  award  has  been  filed,*  or 
before  the  submission  of  the  inquiry  to  the  jury,'  or  after 
verdict  and  prior  to  judgment.* 

In  New  York,  however,  it  rests  entirely  within  the  discre- 
tion of  the  court  to  grant  or  refuse  the  company's  application 
to  discontinue  the  proceedings;  and  even  upon  allowance  of 
application  the  court  may  impose  terms  upon  the  company.* 

8. After  confirmation  of  proceedings — The  New  Tork  rule.— 

The  time  at  which  the  proceedings  have  advanced  to  such  an 
extent  as  to  have  vested  mutual  rights  in  the  company  and 
landowner  is,  under  the  New  York  decisions,  when  the  report 
of  the  commissioners  has  been  confirmed  by  the  court ;  and 
after  such  confirmation,  therefore,  the  company  cannot,  of 
itself,  abandon  the  proceedings  and  refuse  to  pay  the  award — 
the  confirmation  determining  the  rights  of  both  parties  subject 
only  to  the  right  of  review  as  to  the  amount  of  the  appraisal.* 

1.  Gear  v.  Dubuque,  etc.,  R.  Co.,  20 Iowa  523,  89  Am.  Dec.  550;  where  the 
company  found  that  it  was  beyond  its  ability  or  interest  to  pay  the  assess- 
ment. In  re  Rhinebeck,  etc.,  R.  Co.,  8  Hun,  (N.  Y.)  34;  affirmed  in  67  N. 
Y.  242,  16  Am.  Ry.  Rep.  74;  Hudson  River  R.  Co.  v.  Outwater,  3  Sandf. 
(N.  Y).  689. 

2.  Mabon  v,  Halsted,  39  N.  J.  L.  640,  where  it  was  held  that  the  mov- 
ers would  be  entitled  to  a  reasonable  time  after  the  award  was  filed  to  ac- 
cept or  reject  it,  and  strongly  intimated  that  the  limit  qf  this  time  might 
be  the  sixty  days  in  which  either  party  could  appeal  from  the  report. 

In  In  re  Water  Commissioners,  31  N.  J.  L.  73,  the  principle  is  stated  by 
the  court,  drawing  a  distinction  between  condemnation  proceedings  initiated 
by  a  private  corporation  and  those  taken  by  purely  public  officers  or  agents; 
that  a  public  agent  should  not  be  compelled  to  proceed  to  the  public  detri- 
ment, and  inasmuch  as  the  price  is  an  important  element  in  determining 
whether  the  public  good  is  consistent  with  the  taking  of  the  land,  the 
agent  should  have  an  election  to  take  the  same  or  not  at  the  price  settled. 

8.  Dayton,  etc.,  R.  Co.  v,  Marshall,  11  Ohio  St.  497,  where  it  was  held 
that  under  the  Ohio  act  of  April  30,  1S52,  the  company  may  discontinue 
the  proceedings  at  any  time  before  the  submission  of  the  inquiry  to  the 
jury.     See  also  Burlington,  etc.,  R.  Co.  v.  Sater,  i  Iowa  421. 

4.  Louisville,  etc.,  R.  Co.  v.  Ryan,  64  Miss.  399.  Compare  also  the  Min- 
nesota cases  found  in  note  3,  p.  xi. 

5.  In  re  New  York,  etc.,  R.  Co.,  i  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
190;  Hudson  River  R.  Co.  i'.. Outwater,  3  Sandf.  (N.  Y.)689. 

6.  ///  re  Rhinebeck,  etc.,  R.  Co.,  16  Am.  Ry.  Rep.  74,  67  N.  Y.  242;  Hud- 
son River  R.  Co.  v.  Outwater,  3  Sandf.  (N.  Y.)  689. 

In  Crowner  v,  Watcrtown  &  R.  Co.,  9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
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The  New  York  rule  is  the  same  as,  or  at  least  similar  to 
that  adopted  in  a  few  other  jurisdictions,*  including  Louisi- 
ana,* Nebraska,'  New  Hampshire,*  New  Jersey,*  and  Penn- 
sylvania.®    But, 

9. Contrary  rule.— Opposed  to  the  New  York  rule  is  the 

contrary  doctrine"^  under  the  decisions  of  the  courts  of  Alabama,* 

457,  the  fact  were  these:  The  company  deposited  to  the  plaintiff's  credit 
the  amount  of  an  award  to  him  for  damages  for  locating  a  portion  of  their 
road  over  his  land,  and  recorded  the  order  reciting  the  proceedings  as  re- 
quired by  the  General  Railroad  Act  of  1850.  The  plaintiff  appealed  from 
this  award  and  secured  a  second  appraisal  and  an  increased  compensation, 
which  the  company  refused  to  pay  on  the  ground  that  subsequently  to  the 
original  appraisal  they  had  so  changed  their  route  that  the  plaintiff's  land 
was  no  longer  necessary  for  them.  Held,  that  the  company  were  liable 
for  the  increased  compensation. 

1.  Note  to  In  re  Water  Commissioners,  86  Am.  Dec.  204;  note  to  In  re 
Rhinebeck,  etc.,  R.  Co.,  16  Am.  Ry.  Rep.  82. 

2.  In  re  Mayor  of  New  Orleans,  4  Rob.  (La.)  357;  In  re  Opening  of 
Streets,  20  La.  Ann.  497. 

8.  Drath  v,  Burlington,  etc.,  R.  Co.,  15  Neb.  367,  20  Am.  &  Eng.  R. 
Cas.  ^85;  Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  12  Neb.  225. 

4.  Clough  I/.  Unity,  18  N.  H.  75. 

5.  Jersey  City  v.  Gardner,  33  N.  J.  Eq.  622.  Compare  Vanwickle  v,  Cam- 
den, etc.,  R.  Co.,  14  N.  J.  L,  162. 

8.  Levering  v,  Philadelphia,  etc.,  R,  Co.,  8  W.  &  S.  (Pa.)  459;  Davis  r. 
North  Pennsylvania  R.  Co.,  2  Phila.  (Pa.)  146;  Neal  v.  Pittsburgh,  etc.,  R. 
Co.,  31  Pa.  St.  19,  affirming  2  Grant's  Cases,  137,  where  it  was  held  that 
when  the  damages  have  been  ascertained  by  a  report  and  judgment  there- 
on, the  right  of  the  landowner  to  such  damages  is  completely  settled,  and 
he  is  entitled  to  execution. 

In  Kentucky. — The  case  of  Duncan  v.  Louisville,  8  Bush  (Ky.)  98,  seemed 
to  follow  the  New  York  rule,  but  this  case  has  been  distinguished  in  the 
later  Kentucky  case  of  Manion  v.  Louisville,  etc.,  R.  Co.,  90  Ky.  491,  47 
Am.  &  Eng.  R.  Cas.  107.     See  infra  p.  vi.  note  7. 

7.  Note  to  In  re  Rhinebeck,  etc.,  R.  Co.,  16  Am.  Ry.  Rep.  82. 

"The  weight  of  authority  undoubtedly  is  that,  in  the  absence  of  statu- 
tory provision  on  the  question,  the  effect  of  proceedings  for  condemnation 
is  simply  to  fix  the  price  at  which  the  party  condemning  can  take  the  prop- 
erty sought,  and  even  after  the  condemnation  or  judgment  the  purpose  of 
taking  the  property  may  be  abandoned  without  incurring  any  liability  to 
pay  the  damages  awarded."     Lewis  on  Eminent  Domain,  sec.  656. 

8.  Hendricks  v,  Johnson,  5  Port.  (Ala.)  208;  Hendricks  v,  Johnson,  6 
Port.  (Ala.)  472. 
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California,*    Colorado,*     Connecticut,'      Illinois,^      Iowa,* 
Kansas,*  Kentucky,''  Maine,®   Maryland, •  Massachusetts,*® 

1.  Bensley  v.  Mountain  Lake  Water  Co.«  13  Cal.  306. 

8.  Denver,  etc.,  R.  Co.,  v,  Lamborn,  8  Colo.  380,  23  Am.  &  Eng.  R.  Cas. 

115. 

8.  Carson  v»  Hartford,  48  Conn.  68;  Stevens  v.  Danbury,  53  Conn.  9. 

4.  Schreiber  v.  Chicago,  etc.,  R.  Co.,  115  111.  340,  23  Am.  &  Eng.  R.  Cas. 
130;  Chicago,  etc.,  R.  Co.  v.  Hopkins,  90  111.  317;  Peoria,  etc.,  R.  Co.  v. 
Rice,  75  111.  329;   St.  Louis,  etc.,  R.  Co.  v.  Teters,  68  111.  144. 

5.  Gear  v,  Dubuque,  etc.,  R.  Co.,  20  Iowa  523;  Burlington,  etc.,  R.  Co., 
V,  Sater,  i  Iowa  421. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Wilder,  17  Kan.  239;  Kansas  City  v.  Kansas 
Pac.  R.  Co^.,  18  Kan.  331;  Blackshire  v.  Atchison,  etc.,  R.  Co.,  13  Kan. 
514.  In  the  last  case  Brewer,  J.,  in  discussing  this  question,  used  the 
following  language:  **  Until  this  question  of  compensation  is  settled  and 
payment  made  the  company  can  abandon  the  route  selected  and  select 
another.  The  fact  that  it  has  instituted  condemnation  proceedings  does 
not  compel  it  to  carry  them  to  a  close  and  pay  the  amount  awarded." 

7.  Cave  v.  Colmes,  3  A.  K.  Marsh.  (Ky.)36;  Manion  v,  Louisville,  etc., 
R.  Co.,  90  Ky.  491,  47  Am.  &  Eng.  R.  Cas.  107. 

In  the  Manion  case  Pryor,  J.,  having  cited  with  approval  sec.  656  of 
Lewis  on  Eminent  Domain,  set  out  in  full  supra,  used  the  following  lan- 
guage: "Such  is  the  correct  rule  on  the  subject,  and  to  adjudge  otherwise 
would  require  the  applicant,  whether  a  private  corporation,  or  a  state,  or 
a  municipality,  to  submit  to  the  imposition  of  exorbitant  values  of  property 
condemned  for  public  use,  and  often  take  possession  of  or  purchase  that 
which  would  be  detrimental  instead  of  beneficial  to  the  public  interests." 

In  this  case  it  will  be  noticed  that  Duncan  v.  Louisville,  8  Bush  (Ky.) 
98,  was  distinguished;  in  that  case  the  city  was  compelled  to  take  the 
property  condemned  under  a  statute  regulating  the  manner  in  which  the 
city  could  avoid  liability,  which  was  by  dismissing  the  petition  before  final 
judgment,  and  the  city  having  failed  to  do  so  it  was  held  that  it  had 
elected  to  take  the  property.  The  learned  editor  of  the  American  Decisions 
in  the  note  to  /«  rf  Water  Commissioners,  86  Am.  Dec.  204,  205,  states 
the  rule  in  Kentucky  to  be  the  same  as  the  New  York  rule,  citing  only  the 
case  of  Duncan  v,  Louisville,  supra,  and  this  notwithstanding  the  case  of 
Cave  ».  Calmes,  3  A.  K.  Marsh.  (Ky.)  36,  which  would  not  seem  to  bear 
out  his  position.  At  any  rate  such  cannot  be  said  to  be  th'e  case  since  the 
decision  in  Manion  v.  Louisville,  etc.,  R.  Co.,  supra,  which  directly  ap- 
proves the  Cave  case  and  distinguishes  the  Duncan  case. 

8.  Curtis  V,  Portland,  60  Me.  55. 

9.  Baltimore  v,  Musgrave,  48  Md.  272;  Black  v.  Baltimore,  50  Md.  235; 
Baltimore,  etc..  R.  Co.  v,  Nesbit,  10  How.  (U.  S.)  395. 

10.  Hunt  V,  Whitney,  4  Met.  (Mass.)  603.  Compare  Pinkerton  v.  Boston 
&  A.  R.  Co.,  109  Mass.  527. 
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Mississippi,*  Miiisou.!,*  01:io>^  Vermont,'*  West  Virginia,* 
and  Wisconsin.®  In  these  jurisdictions  the  test  laid  down  is  to 
inquire  whether  the  title  to  the  land  has  vested  in  the  com- 
pany, and  the  discontinuance  of  condemnation  proceedings  is 
permitted  until  the  happening  of  that  event. 

And  it  is  held  that  the  landowner  acquires  no  vested  inter- 
est in  the  damages  assessed,  nor  has  the  company  a  right  to 
enter  upon  the  land,  and  for  that  reason  an  abandonment  of 
condemnation  proceedings  has  been  sanctioned,  prior  to  the 
actual  payment  of  the  compensation  or  deposit  made  in  the 
manner  provided  by  law,  or  until  the  company  has  entered 
into  possession   of   the    lands,  "^  as   at  any  time   before  final 


1.  Williams  v.  New  Orleans,  etc.,  R.  Co.,  60  Miss.  689,  20  Am.  &  Eng. 
R,  Cas.  378. 

2.  North  Missouri  R.  Co.  v.  Lackland,  25  Mo.  515;  Leisse  v.  St.  Louis, 
etc.,  R.  Co.,  2  Mo.  App.  105. 

3.  State  V.  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  103;  Dayton,  etc.,  R.  Co. 
V.  Marshall,  11  Ohio  St.  497. 

4.  Stacey  v.  Vermont  C.  R.  Co.,  27  Vt.  39. 

6.   Chesapeake  &  O.  R.  Co.  v.  Bradford,  6  W.  Va.  220. 

6.  State  V,  Mills,  29  Wis.  322. 

7.  Denver  &  N.  O.  R.  Co.  v.  Lamborn.  8  Colo.  380,  23  Am.  &  Eng.  R. 
Cas.  115;  Chicago  &  Iowa  R,  Co.  it,  Hopkins,  90  111.  317;  St.  Louis,  etc., 
R.  Co.  V,  Teters,  68  111.  144;  Peoria  &  R.  I.  R.  Co.  v.  Rice,  75  III.  329; 
Burlington  &  M.  R.  Co.  v.  Sater,  i  Iowa  421;  Gear  v.  Dubuque,  etc.,  R. 
Co.,  20  Iowa  523;  Williams  v.  New  Orleans,  etc.,  R.  Co.,  20  Am.  &  Eng. 
R.  Cas.  378,  60  Miss.  689;  North  Missouri  R.  Co.  v.  Lackland,  25  Mo.  515; 
Leisse  v,  St.  Louis  etc.,  R.  Co.,  2  Mo.  App.  105;  State  v.  Cincinnati  &  I. 
R.   Co.,   17  Ohio  St.  103;    Dayton  etc.,  R.   Co.   v,  Marshall,   11   Ohio  St. 

497.  ^ 

In  Schreiber  v.  Chicago,  etc.,  R.  Co.,  115  111.  340,  23  Am.  &  Eng.  R.  Cas. 

130,  it  was  held  that  until  the  selection  by  the  company  becomes  binding 
the  owner  may  exercise  all  the  rights  of  ownership  not  materially  inter- 
fering with  the  condemnation  proceedings,  such  as  removing  machinery 
and  buildings  from  the  premises  sought  to  be  condemned. 

In  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt.  39,  the  defendants  located  the 
route  of  their  road  across  the  plaintiff's  land,  and  caused  his  damages  to 
be  appraised  and  the  award  of  the  commissioners  to  be  awarded;  and  af- 
terwards, before  paying  or  depositing  the  amount  awarded,  altered  the 
location  of  their  road  and  thereby  changed  entirely  the  route  across  plain- 
tiff's land.  Held^  that  as  there  had  been  no  payment  or  tender  for  the 
damages  assessed  the  company  had  no  vested  right  to  the  land,  and  the 


RIGHT  TO   ABANDON   CONDEMNATION   PUOCEEDINGS      IX 

judgment;*  or  after  affirmance  of  the  verdict  in  favor  of  the 
landowner;*  or  after  judgment  assessing  the  damages,'  as 
where  the  county  court  has  entered  judgment  assessing  the 
damages  against  it  under  the  Kentucky  statute;*  or  even 
after  appeal  from  the  judgment.* 

And  it  is  said  that  it  has  been  held  that  **an  appeal  from 
an  award  and  the  overruling  of  a  motion  to  set  the  same  aside 
does  not  deprive  the  party  seeking  to  condemn  the  land  from 
abandoning  the  proceedings  after  the  proceedings  of  the 
supreme  court."  ® 

But  the  right  to  abandon  is  lost  if  the  company  have  reduced 
the  land  to  possession,  and  constructed  the  public  improve- 
ments thereon,"^  or  private  rights  have  attached  which  would 

landowner  had  none  to  the  damages,  and  could  not  recover  from  the  com- 
pany. 

1.  North  Mo.  R.  Co.  v.  Lackland,  25  Mo.  515. 

2.  State  V.  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  103. 

8.  St.  Louis,  etc.,  R.  Co.  v,  Teters,  68  111.  144;  Gear  v.  Dubuque,  etc., 
R.  Co.,  20  Iowa  524. 

4.  The  theory  on  which  a  company  is  permitted  to  abandon  the  pro- 
ceedings after  the  county  court  has  entered  judgment  assessing  damages 
against  it  under  the  Gen.  Sts.  Ky.,  chap.  18  b.,  sec.  7,  incurring  no  further 
liability  than  the  costs  of  the  proceedings,  is  based  upon  the  fact  that  the 
owner  has  no  cause  of  action  for  the  damages  awarded  prior  to  the  entry 
of  the  company  on  the  premises,  or  before  its  acceptance  in  some  manner 
by  which  the  landowner  is  divested  of  the  title.  Manion  v,  Louisville,  St. 
L.  &  T.  R-  Co..  go  Ky.  491,  47  Am.  &  Eng.  R.  Cas.  107. 

5.  Denver,  etc..  R.  Co.  v.  Lamborn,  8  Colo.  380,  23  Am.  &  Eng.  R.  Cas. 
115,  where  it  is  decided  that  upon  the  final  determination  of  the  proceed- 
ings in  the  trial  court  a  review  may  be  had  in  the  supreme  court,  and  the 
company  is  not  precluded  of  its  right  to  abandon  upon  obtaining  such  re- 
view; Burlington, etc.,  R.  Co.  t^.  Sater,  i  Iowa  421,  where  it  is  said  the  com- 
pany has  the  right  to  abandon  the  proposed  route  upon  payment  of  full 
costs;  and  dismiss  the  proceedings  when  the  owner  appeals  to  the  district 
court  from  the  award  of  the  sheriff's  jury.  See  also  Curtis  z\  Portland, 
6c  i»fc.  £5. 

S.  6  Am.  &  Eng.  Encycl.  of  L.,  title  Eminent  Domain,  p.  63X 
7.  Gray  v,  St.  Louis  &  S.  F.  R.  Co.,  81  Mo.  126,  22  Am.  &  Eng.  R.  Cas. 
106.  In  this  case,  where  plaintiff's  land  had  been  condemned  at  the  in- 
stance of  one  company  and  reduced  to  the  company's  possession,  the 
money  paid  to  the  clerk,  and  a  road  constructed  and  operated  thereon  and 
afterwards  sold  to  another  company — held^  that  the  first  company  could  not 
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be  prejudiced  by  the  abandonment,*  such  as  rights  acquired 
under  contract  between  the  parties.* 

10. Eule  as  affected  by  peculiar  statutory  provisions.  — 

There  are  a  few  cases  which,  by  reason  of  certain  peculiar 

by  motion  discontinue  the  proceedings,  such  action  being  an  interference 
with  vested  rights. 

The  land  having  once  been  taken,  and  the  company,  for  any  period  of 
time,  having  taken  possession  of  it,  or  having  at  any  time  perfected  its 
liability  to  the  owner  for  the  damages  awarded  by  the  commissioners,  no 
subsequent  change  of  intention  by  the  company  can  defeat  the  landowner's 
claim  to  damages  awarded.  Stacey  v.  Vt.  Cent.  R.  Co.,  27  Vt.  39;  North 
Mo.  R.  Co.  V.  Lackland,  25  Mo.  532;  Leisse  v.  St.  L.,  etc.,  R.  Co.,  2  Mo. 
App.  105;  Baltimore,  etc.,  R.  Co.  v.  Nesbit,  10  How.  (U.  S.)  395;  Black- 
shire  V.  Atchison,  etc.,  R.  Co.,  13  Kan.  514. 

1.  Pinkerton  v.  Boston  &  A.  R.  Co..  109  Mass.  527;  Crowncr  v.  Water- 
town  &  R.  R.  Co.,  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  457. 

Estoppel  by  aoquiesoenoe  in  width  of  right  of  way. — When  the  company  ac- 
quiesces in  the  width  of  a  right  of  way  adopted  in  the  report,  with  knowl- 
edge of  it,  then  it  is  concluded.    Peoria,  etc.,  R.  Co.  v.  Bryant,  57  111.  473. 

2.  In  the  case  In  re  Southern  Boulevard^  R.  Co.,  43  N.  Y.  St.  Rep.  611, 
where  a  preliminary  injunction,  restraining  the  construction  of  the  road, 
had  been  vacated  upon  a  stipulation  that  the  company  should  vigorously 
prosecute  its  condemnation  proceedings,  and  the  company  had  given  an 
undertaking  to  indemnify  the  landowner,  Van  Brunt,  P. J.,  used  this 
language:  "Without  considering  the  question  as  to  whether  the  petitioner 
may  discontinue  its  proceeding  as  matter  of  right,  it  seems  to  be  sufl5cient 
now  to  say  that  its  discontinuance  would  certainly  imperil  the  rights  of 
the  respondents  under  the  undertaking  which  has  been  given,  and  would 
seem  to  be  a  violation  of  the  stipulation  which  was  given  as  a  condition  of 
vacating  the  injunction  referred  to.  It  is  no  answer  to  this  position  to  say 
that  if  that  stipulation  was  violated  the  remedy  for  the  respondents  was 
the  reinstatement  of  the  injunction.  The  appellant  has  been  pursuing 
these  condemnation  proceedings  apparently  in  consequence  of  the  giving 
of  that  stipulation,  and  the  respondents  have  been  relying  upon  its  terms, 
and  the  protection  which  the  undertaking  gave  to  them.  They,  therefore, 
have  a  right  to  claim  that  these  proceedings  shall  be  continued  in  such  a 
manner  as  will  protect  them  in  their  undertaking,  and  also  in  a  manner 
which  conforms  to  the  spirit  of  the  injunction.  They  are  to  be  vigorously 
prosecuted,  which  evidently  means  with  the  utmost  diligence,  and  the  dis- 
continuance of  these  proceedings,  and  the  commencement  of  new  ones, 
would  deprive  the  respondents  of  their  rights  under  the  undertaking,  and 
w^ould  be  a  palpable  violation  of  the  spirit  of  the  stipulation.  It  seems  to 
us,  therefore,  that  even  if,  under  ordinary  circumstances,  the  appellant 
might  have  an  absolute  right  to  discontinue,  yet,  the  respondents  having 
acquired  rights  which  would  thereby  be  imperilled,  such  absolute  right 
was  voluntarily  relinquished  by  the  appellant." 
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statutory  provisions  so  obviously  influencing  the  courts  in 
their  conclusions,  can  properly  be  neither  considered  as  being 
strictly  within  the  New  York  rule,  nor  classified  as  cases 
holding  the  contrary  doctrine,  though  in  effect  some  seem 
to  follow  one  rule  and  some  the  other.  Such  is  the  case 
under  certain  statutes  in  Colorado,*  Kentucky,*  Minnesota,^ 

1.  In  Colorado. — Under  a  statute  providing  that  the  petitioner  may  take 
possession  pending  condemnation  proceedings,  upon  depositing  the  sum  to 
be  ascertained  by  the  judge  of  the  probate  court,  it  has  been  held  that  the 
right  to  abandon  is  not  affected  by  taking  possession  of  the  land  on  the 
part  of  the  company.  Denver,  etc.,  R.  Co.  v.  Lamborn,  8  Colo.  380,  23 
Am.  &  £ng.  R.  Cas.  115. 

2.  In  Kentneky. — Duncan  v,  Louisville,  8  Bush  (Ky.)  98.  See  supra,  p. 
vi,  note  7,  for  observations  on  the  rule  of  that  case. 

3.  In  Minnesota. — Under  Gen.  Sts.,  1878,  chap.  34,  sec.  36,  the  judgment 
entered  on  the  verdict  determines  the  right  of  a  corporation  to  appropriate 
land  in  controversy  upon  payment  of  the  amount  adjudged  to  be  due  to 
the  landowner,  and  the  latter  may  recover  the  amount  assessed  as  fixed 
by  the  judgment.  Prior  to  th^  judgment  the  corporation  may  renounce  the 
right  to  acquire  the  land,  and  may  abandon  the  condemnation  proceedings, 
but  not  thereafter.     Witt  v.  St.  P.,  etc.,  R.  Co.,  35  Minn.  404. 

Following  Witt  v.  St.  P.,  etc.,  R.  Co,,  35  Minn.  404,  the  court  in  Wilcox 
V.  St.  P.,  etc.,  R.  Co.,  35  Minn.  439,  denied  the  right  of  a  corporation, 
after  having  taken  possession  of  land,  to  abandon  proceedings  after 
verdict.  It  should  be  noticed  that  in  the  Witt  case  the  right  to  abandon 
was  denied  aftery«^;«^«/ upon  the  verdict,  whilfc  in  the  fVilcox  CAse  this  right 
was  denied  after  verdict  and  before  entry  of  judgment;  yet  in  the  latter 
case  the  court  based  its  ruling  entirely  upon  the  holding  of  the  former 
case.  It  seems,  however,  that  the  denial  of  the  right  to  abandon  in  these 
cases  arose  not  so  much  with  reference  to  the  time  when  the  company 
asked  permission  to  exercise  the  right,  but  rather  was  based  upon  the  fact 
that  it  had  entered  upon  and  was  in  possession  of  the  land  and  sought  to 
abandon  the  proceedings  without  also  giving  up  possession. 

In  Curtis  v,  St.  Paul,  etc.,  R.  Co.,  21  Minn.  497,  where  proceedings  had 
been  instituted  under  the  General  Statutes,  tit.  I.,  chap.  34,  and  a  bond 
given  for  taking  an  appeal,  it  was  held  that  the  statute  authorized  judg- 
ment to  be  entered  on  the  verdict  found,  which  judgment  vested  the  right 
of  the  company  to  the  property,  and  the  right  of  the  landowner  to  the  com- 
pensation, to  such  an  extent  that  the  company  could  not  be  allowed  exer- 
cise of  optio(i  of  either  paying  the  compensation  or  wholly  adandoning  the 
proceedings.  This  was  decided  against  the  objection  of  the  company  claim- 
ing that  the  judgment  was  erroneously  entered  with  respect  to  its  form 
and  character  under  the  provisions  of  the  above  statute — the  court  saying 
that  if  the  company's  contention  were  just,  it  would  "  practically  result  in 
giving  the  company  power  to  evade  the  constitutional  prohibition  against 
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Missouri,*  Nebraska,*  Pennsylvania,'  and  Washington.* 

taking  private  property  for  public  use  without  just  compensation  being  first 
paid  or  secured,  and  to  take,  hold,  and  enjoy  the  property  of  a  citizen  in 
defiance  of  his  rights  so  long  as  it  can  be  successfully  kept  in  litigation, 
and  without  any  redress  except  in  an  action  of  tresspass  for  damages  after 
termination  of  the  proceedings  and  their  abandonment  by  the  company." 

1.  In  MlBSonri. — The  original  rule  in  Missouri  (North  Missouri  R.  Co.  v. 
Lackland,  25  Mo.  5:5)  has  been  changed  somewhat  by  statute.  In  Gray 
V.  St.  Louis,  etc.,  R.  Co.,  81  Mo.  126,  22  Am.  &  Eng.  R.  Cas.  106,  it  was 
decided  under  the  Gen.  St.  1865,  p.  352,  sec.  3,  that  when  commissioners 
have  been  appointed,  have  made  their  report,  and  their  award  has  been  paid 
to  the  clerk,  mutual  rights  are  vested  in  the  parties  which  cannot  be  divested 
except  by  consent,  unless  the  company  shall  elect  to  abandon  the  pro- 
posed appropriation  of  the  land  in  the  manner  prescribed  by  the  statute, 
which  must  be  by  an  instrument  of  writing  to  that  effect  filed  with  the 
clerk  within  ten  days  from  the  return  of  the  assessment. 

2.  In  Nebraska. — The  Nebraska  statute  provides  that  the  company  may 
deposit  the  amount  of  the  award  to  the  probate  court  and  enter  into  pos- 
session of  the  property.  Either  party  may  appeal  to  the  district  court, 
and  the  district  court  proceedings  are  required  to  be  transmitted  to  the 
county  clerk  for  record.  Under  this  statute,  in  Drath  v,  Burlington,  etc., 
R.  Co.,  15  Neb.  367,  20  Am.  &  Eng.  R.  Cas.  385,  it  has  been  held,  where 
the  defendant  having  caused  a  certain  lot  in  the  city  of  Lincoln  to  be 
condemned  for  its  use,  the  value  of  the  same  being  fixed  at  $300,  and 
the  plaintiff  having  appealed  to  the  district  court,  where  the  verdict  was 
returned  in  her  favor  for  $800,  and  judgment  having  been  rendered 
thereon,  that  the  company  could  not  avoid  the  payment  of  the  judgment 
by  abandoning  the  proceedings  and  paying  the  costs  thereof.  Maxwell, 
J.,  said:  **The  company  must  act  in  good  faith.  It  cannot  be  permitted 
to  condemn  real  estate  for  its  use  and  after  the  condemnation  is  complete, 
a  certificate  filed  with  the  county  clerk,  and  the  amount  of  the  award  de- 
posited with  the  county  judge,  an  appeal  taken  to  the  district  court,  and 
judgment  rendered  against  it  on  such  appeal,  be  permitted  to  abandon  the 
proceedings.  The  power  of  eminent  domain  is  placed  in  its  hands  to  en-, 
able  it  to  take  such  real  estate  as  it  may  require  at  its  fair  value.  This,  if 
the  case  is  to  be  appealed  to  the  district  court,  is  to  be  ascertained  by  the 
verdict  of  a  jury  based  upon  the  evidence;  *  *  *  but  the  court  will  not  per- 
mit a  railroad  company  to  use  the  sovereign  power  of  the  state — that  of 
eminent  domain — as  a  means  to  enable  it  to  obtain  property  at  its  own  price, 
or  failing  to  do  so,  refuse  to  take  it."  Citing  with  approved  Dietrichs  v. 
Lincoln,  etc.,  R.  Co.,  12  Neb.  225. 

8.  In  Penniylvania. — Under  the  Pennsylvania  statute  the  right  to  dam- 
ages vests  upon  the  location  of  the  road,  and  the  proceedings  cannot  be 
abandoned  even  before  their  confirmation  on  the  part  of  the  company  by 
a  change  of  location.     Beale  v.  Pennsylvania  R.  Co.,  86  Pa.  St.  509. 

4.  In  Waihington. — The  rule  in  this  state  as  decided  under  the  Condem- 
nation Acts  of  1888,  approving  the  doctrine  as  laid  down  in  Curtis  v,  St. 
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11.  Rule  under  the  English  statutes. — Uilder  the  English 

acts  the  company  in  its  application  for  its  charter  must  desif^- 
nate  the  particular  lands  over  which  the  road  is  to  run ;  the 
company,  being  chartered,  notifies  the  owner  that  it  requires 
his  land  for  its  road,  and  offers  him  a  price ;  he  accepts,  or 
declines  with  a  counter  offer;*  if  there  is  no  agreement,  a  jury 
decides  between  the  propositions  or  assesses  the  amount ;  the 
verdict  is  registered  as  a  conveyance  from  the  owner  to  the 
corporation.  The  company,  bound  by  its  charter  to  procure 
the  particular  land,  cannot  refuse  to  take  the  title  upon 
the  terms  of  the  verdict  or  assessment,  in  the  absence  of 
an  agreement  between  the  parties.*  And  the  landowner  has 
the  right  by  mandamus  to  compel  the  company  to  proceed  in 
the  manner  as  pointed  out  in  the  statutes.* 

Paul,  etc.,  R.  Co.,  21  Minn.  497,  is  practically  in  line  with  the  Minnesota 
rule.  The  plaintiff  took  possession  of  land  by  virtue  of  condemnation 
proceedings  and,  without  offering  to  surrender  possession,  made  a  motion 
to  dismisss  the  condemnation  proceedings,  which  motion  was  refused  by 
the  lower  court,  and  this  action  the  court  affirmed  on  appeal.     Bellingham 

Bay,  etc.,  R.  Co.  v.  Strand,  2  Am.  &  Eng.  R.  Cas.  (N.  S.)  p. ,  44  Pac. 

Rep.  140. 

1.  Proceedings  are  commenced  by  service  of  a  notice  to  treat,  which 
contains  a  description  of  the  land.  There  are  two  exceptions  to  the  rule 
that  the  company  cannot  abandon  proceedings  after  service  of  notice  to 
treat :  (i)  Where  the  proceedings  are  by  Commissioners  of  Public  Works 
acting  for  the  Crown.  (2)  Where  the  notice  to  treat  refers  to  a  part  only 
of  the  owner's  land,  and  the  owner  serves  a  counter  notice  requiring  the 
whole  land  to  be  taken.  Reg.  v.  London  &  S.  W.  R.  Co.,  5  Eng.  Ry.  Cas. 
669;  Grlerson  v.  Cheshire  L.  Com.,  L.  R.  19  Eq.  83;  note  to  In  re  Rhine- 
beck,  etc.,  R.  Co.,  16  Am.  Ry.  Rep.  84. 

2.  Doe  V,  London,  etc.,  R.  Co.,  i  Eng.  Railw.  Cas.  257;  Stone  v.  Com.  R. 
Co.,  I  Eng.  Ry.  Cas.  375;  Tawny  v,  Lynn,  etc.,  R.  Co.,  4  Eng.  R.  Cas.  615; 
Burkinshaw  v.  B.  &  O.  J.  R.  Co.,  4  Eng.  L.  &  Eq.  489;  note  to  In  re  Rhine- 
beck,  etc.,  R.  Co.,  16  Am.  Ry.  Rep.  83. 

8.  Fotherby  v.    Metropolitan    R.  Co.,   L.   R.    2   C.   P.   188;   Morgan   v 
Metropolitan  R.  Co.»  L.  R.  3  C.  P.  553. 
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1.  iNTEODircTOEY  Remaeks— 1.  In  General.— In  a  foregoing 
article  (pages  i  to  xiii  ante)  the  right  of  a  railroad  company, 
which  has  in  the  exercise  of  the  right  of  eminent  domain  in- 
stituted proceedings  for  the  purpose  of  condemning  property 
for  railroad  purposes,  to  subsequently  discontinue  such  pro- 
ceedings is  pointed  out.  There,  too,  in  detail  is  discussed  the 
stage  of  the  proceedings  at  which  a  discontinuance  is  allowed, 
distinguishing  what  is  termed  the  New  York  rule — which  per- 
mits a  discontinuance  prior  to,  but  not  after,  the  confirmation 
of  the  proceedings — from  the  contrary  rule  prevailing  in  some 
states  where  the  proceedings  may  be  abandoned  even  after 
confirmation,  and  noticing  incidentally  the  effect  of  various 
particular  statutory  provisions. 

2.  Scope  of  this  Article. — As  a  supplement  to  that  note,  it  is 
now  proposed  to  discuss  briefly  :  first.  What  constitutes  or  is 
deemed  to  be  a  discontinuance  of  condemnation  proceedings  ; 
and,  second^  What  is  the  effect  of  a  discontinuance  of  condem- 
nation proceedings  upon  the  rights  and  liabilities  of  the  respec- 
tive parties,  the  party  condemning,  and  the  owner  of  the 
property  sought  to  be  condemned.     Let  us  consider  then, 

II.  What  Constitutes  an  Abandonment  of  the  Psoceedinob 

— 3.  In  General, — Mr.  Lewis,  in  his  treatise  on  Eminent  Domain, 
says  that,  "  In  most  of  the  cases  which  have  arisen,  the  inten- 
tion to  abandon  has  been  manifested  by  affirmative  acts."  *  It 
seems,  however,  that  what  really  constitutes  an  abandonment 
of  the  proceedings  depends  on  the  circumstances  of  the  par- 
ticular case,*  and  is  generally  a  question  of  fact  for  the  jury  to 
decide.^ 

4.  Failure  to  Fay  Award  and  take  Fossession  of  Land  within  a 
Beasonable  Time. — Where  land  is  condemned  for  public  use. 


1.  Lewis  on  Eminent  Domain,  g  657. 

2.  Lewis  on  Eminent  Domain,  §  657. 

A  railroad  through  its  entire  extent  must  be  regarded  as  a  unit;  and 
while  there  is  an  intention  to  complete  the  work  there  can  be  no  abandon- 
ment. Central  Iowa  R.  Co.  v,  Moulton,  etc.,  R.  Co.,  57  Iowa  249,  lo  Am. 
&  Eng.  R.  Cas.  138. 

8.  Delaware  River,  etc./R.  Co.  v.  Rowland  (Pa.,  1887),  9  Atl.  Rep.  929, 
30  Am.  &  Eng.  R.  Cas.  524  ;  Tennessee,  etc.,  R.  Co.  v,  Taylor,  102  Ala. 
224  ;  Muhle  v.  New  York,  etc.,  R.  Co.,  86  Tex.  459,  reversing  Muhle  v. 
New  York,  etc.,  R.  Co.  (Tex.  Civ.  App.,  1893),  23  S.  W.  Rep.  809. 
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the  condition  of  the  order  must  be  complied  with  within  a  rea- 
sonable time  by  payment  of  the  damages  and  taking  possession 
of  the  property  ;  in  default  of  this,  the  proceedings  will  be 
regarded  as  abandoned.*  Thus  a  failure  to  pay  or  deposit  the 
amount  of  damages  assessed  within  four  years  from  the  date 
of  the  assessment  has  been  held  to  be  a  failure  to  pay  within  a 
reasonable  time,  and  to  amount  to  a  discontinuance  of  the  pro- 
ceedings.*    So  a  failure  to  pay  to  the  owner  of  the  land  sought 

1.  Chicago  V,  Barbian,  80  lU.  486,  where  it  is  held,  in  answer  to  the 
suggestion  of  evil  that  might  result  from  having  such  a  judgment  sus- 
pended indefinitely  over,  property,  that  it  is  sufficient  to  say  no  such  result 
need  follow.  Unless  the  condition  should  be  complied  with  within  a  rea- 
sonable time,  by  the  payment  of  the  damages,  and  the  taking  possession  of 
the  property  condemned,  the  proceedings  would  be  regarded  as  aban- 
doned, and  a  court  of  equity,  if  need  be,  would,  by  injunction,  stay  any 
attempt  to  proceed  under  them. 

2.  Bensley  v.  Mountain  Lake  Water  Co.,  13  Cal.  316,  where  Baldwin, 
J.,  delivering  the  opinion,  in  which  Terry,  C.  J.,  concurred,  said:*' The 
question  then,  is,  whether  a  party,  knowing  of  an  order  purporting  to 
show  an  abandonment  of  proceedings,  for  the  condemnation  of  property, 
and  giving  effect  to  it  by  receiving  benefits  and  advantages  accruing 
through  such  order,  can,  after  the  lapse  of  several  years,  be  heard  to 
allege  that  such  an  order  was  unauthorized,  and  the  fact  it  recites  untrue. 
But,  to  steer  clear  of  any  disputed  facts,  the  broader  question  may  be 
made,  whether  the  party,  after  procuring  an  order  for  the  condemnation 
of  property  to  public  use,  can  lay  by  for  four  years  without  complying  at 
all  with  those  requirements  of  the  proceeding  which  are  of  service  to  the 
owner,  and  then,  without  notice,  give  effect  to  the  previous  and  initiatory 
acts  through  which  he  deraigns  his  title.  This  statutory  power  of  taking 
property  from  the  owner  without  his  consent  is  one  of  the  most  delicate 
exercises  of  governmental  authority.  It  is  to  be  watched  and  guarded 
with  jealous  scrutiny.  *  *  *  If  we  were  to  hold  that  by  force  of  these 
proceedings,  in  1853,  this  company  had  a  right  to  wait  until  1857,  and  then 
insist  upon  giving  them  effect,  we  must  necessarily  hold  that  the  property 
condemned  need  not  be  paid  for  according  to  its  valuation  or  real  value  in 
1857,  the  time  when  really  taken,  but  may,  in  effect,  be  paid  for  according 
to  its  assessed  value  in  1853,  when  proceedings  were  first  instituted,  and 
be  paid  for,  not  in  cash,  but  on  four  years'  credit,  without  security.  Nay, 
more,  that  it  might  be  taken  at  the  mere  option  of  the  company,  without 
any  sort  of  obligation  on  their  part  to  take  it,  if  they  chose  to  decline, 
as,  possibly,  they  might,  if  it  deteriorated  in  value.  It  would  be  a  unilat- 
eral contract,  binding  one  party,  but  not  binding  the  other.  *  *  *  *  The 
report  and  assessment  of  the  commissioners  are  only  effectual  to  fix  a 
price  for  the  property  for  the  purpose  of  enabling  the  company  to  take  it 
at  that  price  at  the  time  of,  or  within  a  short  period  after,  the  assessment 
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to  be  taken,  either  directly  or  constructively,  the  amount  of 
the  award  within  one  year  after  the  award  became  final,  may 
constitute  an  abandonment  of  the  proceedings.* 

5.  and  ConBtmcting  Boad  over  Other  Lands. — Where  a 

company  fails  either  to  pay  or  secure  the  amount  of  dama- 
ges awarded  to  a  landowner  for  a  right  of  way,  and  con- 
structs its  road  over  other  lands,  it  is  as  conclusive  evidence  of 
abandonment  as  if  entered  of  record  in  court.* 

and  the  confirmation  of  the  report.  To  entitle  the  company  to  take  the 
property  on  those  terms  they  must  avail  themselves  of  the  privilege 
within  the  proper  time.  The  lapse  of  a  reasonable  time  without  availing- 
themselves  of  the  privilege  was  itself  an  abandonment  of  all  claim  to  it. 
To  say  the  very  least,  when  a  year  had  passed  and  no  offer  made,  the  pro* 
ceedings  were  effectually  discontinued.  The  assessment  had  become 
functus  officio,  '* 

1.  Bartleson  v.  Minneapolis,  33  Minn.  468,  where  proceedings  for  con- 
demnation of  land  were  instituted,  under  §  4,  c.  10,  of  the  charter  of  the 
city  of  Minneapolis,  regulating  the  taking  of  private  property  for  public 
use,  where  the  council  neither  caused  the  amount  of  the  award  to  an 
owner  to  be  paid  to  him,  nor  set  it  apart  in  the  treasury  for  the  owner, 
within  one  year  after  the  award  becomes  final,  it  was  held  that  the  pro- 
ceedings to  appropriate  the  property  were  f^Ji?/^^/^  abandoned. 

3.  State  V,  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  108.  Before  confirmation 
of  the  verdict  the  company  gave  notice,  upon  the  record  of  the  probate 
court,  that  they  abandoned  the  proposed  appropriation  of  the  lands  and 
would  not  exercise  their  right  to  pay  the  amount.  The  court  entered  a 
confirmation  of  the  verdict,  but  refused  to  enter  a  judgment  against  the 
company  for  the  amount  of  such  verdict  and  an  order  that  the  company 
should  pay  the  amount  to  the  relators.  The  company  had  never  taken 
possession  of  the  land,  and  never  entered  upon  it,  except  to  make  the  pre- 
liminary survey,  and,  in  accordance  with  the  notice  given  at  the  time  the 
confirmation  of  the  verdict  was  urged,  abandoned  the  idea  of  taking  that 
land,  and  went  elsewhere  and  actually  located  and  built  their  road  on 
other  grounds,  and  had  always  refused,  and  still  refused,  to  enter  upon 
and  take  possession  of  the  land  of  its  relators  once  sought  to  be  appro- 
priated, or  to  pay  for  the  same.  On  this  state  of  case  the  court  was  of  the 
opinion  that  if  there  was  no  express  abandonment  of  the  claim  to  appro- 
priate a  right-of-way  entered  of  record  in  the  proceeding  in  the  probate 
court,  the  fact  that  the  corporation  had  constructed  its  road  upon  another 
line,  not  touching  the  lands  of  the  relators,  was  conclusive  evidence  of  such 
abandonment. 

In  like  manner  it  is  true  that  an  abandonment  of  a  right-of-way  once 
taken  possession  of  and  occupied  by  virtue  of  condemnation  proceedings 
and  afterwards  abandoned  is  usually  and  properly  shown  by  acts  which  da 
not  appear  of  record,  for  it  is  not  necessary  that  an  abandonment  should 
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6.  Withdrawal  of  Deposit  from  Custody  of  County  Judge. — 
Where  a  company  condemns  private  property  to  public  use 
and  deposits  the  condemnation  money  with  the  county  judge 
of  the  proper  county,  in  accordance  with  law,  and  takes  pos- 
session of  the  condemned  land,  the  subsequent  withdrawal  of 
the  deposit  from  the  county  judge,  for  the  reason  that  the  pro- 
ceedings were  illegal,  will  be  an  abandonment  of  all  right  to 
claim  the  possession  of  the  real  estate  under  such  proceed- 
ings.* 

7.  Failure  to  File  Final  Order  Establishing  Boad. — Where,  after 
the  filing  of  the  final  order  establishing  a  road  by  the  highway 
commissioners  with  the  town  clerk,  an  appeal  was  taken  to 
three  supervisors  of  the  county,  and  they  met  and  signed  and 
left  with  a  justice  of  the  peace  what  purported  to  be  a  final 
order  establishing  the  road,  and  he  filed  the  same  in  his 
office,  the  failure  on  the  part  of  the  supervisors  within  ten  days 
to  file  a  final  order  establishing  the  road,  with  the  town  clerk 
as  required  by  statute,  operates  as  an  abandonment  of  the  pro- 
ceeding.* 

appear  of  record  in  order  to  make  it  effectual.    Westcott  v.  New  York,  etc., 
R.  Co.,  152  Mass.  465. 

1.  So  held  in  Hull  v,  Chicago,  etc.,  R.  Co.,  21  Neb.  372,  Cobb,  J.,  dis- 
senting. 

2.  Breese  v.  Poole,  i6  111.  App.  551.  In  this  case  Welch,  J.,  said: 
'•The  record  of  the  proceedings  to  establish  the  proposed  highway  dis- 
closes the  fact  that  after  the  filing  of  the  final  order  by  the  highway  com- 
missioners with  the  town  clerk,  an  appeal  was  taken  to  three  supervisors 
of  the  county;  that  the  supervisors  met  on  the  25th  day  of  August,  1882, 
examined  the  route  and  heard  reasons  for  and  against  the  laying  out  of 
said  road,  and  then  separated:  and  that  on  the  13th  day  of  September  they 
met  and  signed  and  left  with  Thomas  Ladkin,  a  justice  of  the  peace,  what 
purports  to  be  a  final  order  establishing  the  road,  and  he  filed  the  same  in 
his  office.  No  final  order  has  been  filed  with  the  town  clerk.  Section  38 
of  the  road  law  of  1879  provides  that  the  final  order,  signed  by  the  com- 
missioners, shall,  within  ten  days  from  the  date  of  such  order,  be  deposited 
and  filed  with  the  /07un  clerk.  In  Town  v.  Blackberry.  29  111.  137;  Allison 
V.  Highway  Com'rs,  54  111.  170,  and  Highway  Com*rs  v.  Barry,  66  111.  499, 
it  was  held  that  the  order  should  be  filed  within  a  reasonable  time,  and 
that  a  failure  in  this  respect  would  be  an  abandonment  of  the  proceeding. 
No  specified  time  was  required  by  the  statute  within  which  to  file  the  order 
of  the  commissioners  establishing  the  road,  in  the  office  of  the  town  clerk, 
when  the  above  decisions  were  rendered.  Yet  it  was  held  that  the  order 
must  be  filed  within  a  reasonable  time,  and  a  failure  to  do  so  was  an  aban- 
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8.  Leasing  Line  to  Another  Company. — Where  after  the  com- 
mencement of  proceedings  by  a  company  to  acquire  title  to 
lands  it  leases  its  road  to  another  company  for  a  long  term  of 
years  the  lease  does  not  per  se  operate  to  abrogate  the  pro- 
ceedings ;  the  land  sought  to  be  condemned  may  be  as  neces- 
sary for  the  purposes  of  the  corporation  instituting  the  pro- 
ceedings after  as  before  the  lease.* 

donment  of  the  proceeding.  The  statute  under  which  these  proceedings 
were  instituted  limits  the  lime  to  ten  days  from  its  date,  within  which  the 
commissioners  shall  deposit  and  file  with  the  town  clerk  their  final  order. 
A  failure  on  their  part  to  deposit  and  file  with  the  towti  clerk  their  final 
order  within  ten  days  from  its  date,  would  be  an  abandonment  of  the  pro- 
ceeding. *  *  *  *  The  supervisors,  on  an  appeal,  are  clothed  with  the  same 
powers  and  are  charged  with  the  same  duties  as  the  highway  commis- 
sioners, in  establishing  a  road  (sections  gc)  and  lOO,  act  of  1870);  they  are 
required,  like  the  commissioners,  within  ten  days  after  the  date  of  their 
final  order,  to  deposit  and  file  it  with  the  to7un  clerk,  and  a  failure  on  their 
part  to  do  so  would  be  the  same  as  that  of  the  highway  commissioners — 
would  be  an  abandonment  of  the  proceedings." 

1.  Kip  V.  New  York,  etc.,  R.  Co.,  67  N.  Y.  227,  15  Am.  Ry.  Rep.  gg. 
The  proceedings  may  be  continued  in  the  name  of  the  lessor,  if  the  neces- 
sity for  acquiring  the  premises  continues  as  to  it,  or  they  may  be  carried 
on  by  the  lessee,  in  the  lessor's  name,  if  the  necessity  exists  in  the  former's 
favor.  In  the  last  cited  case  Church,  C.J.,  speaking  for  the  court,  said  : 
*'  The  plaintiffs  allege  the  leasing  of  the  defendant's  road  and  property 
to  the  New  York  Central  and  Hudson  River  Railroad  Company  for  four 
hundred  and  one  years,  and  claim  that  such  lease  operated  to  abrogate 
the  pending  proceeding  to  condemn  the  land  in  question,  and  terminated 
and  remedied  all  necessity  for  the  acquisition  thereof  for  the  corporate 
use  of  the  defendant.  In  this  I  think  the  learned  counsel  for  the  plaintiff 
is  mistaken.  The  lease  did  not  affect  the  defendant  as  a  corporation  in 
its  relations  to  the  state.  The  same  necessity  existed  for  the  land  pro- 
posed to  be  condemned  after  as  before  the  lease  for  the  purposes  of  the 
defendant  as  a  corporation.  *  *  *  For  aught  that  appears,  the  same 
necessity  exists  now  as  did  before  the  lease  of  the  road  for  this  land,  and 
it  is  legally  appropriate  to  affirm  that  it  exists  in  favor  of  the  defendant, 
notwithstanding  the  lease.  But  if  the  necessity  is  only  in  favor  of  the 
lessee,  it  is  a  necessity  for  taking  this  land  to  operate  the  defendant's  road 
for  public  use,  and  it  is  competent  for  the  lessee  to  continue  the  proceed- 
ings in  the  name  of  the  defendant.  This  results  from  the  legal  relation 
of  the  parties  to  the  subject-matter  of  the  controversy.  The  act  of  1869, 
before  referred  to,  confirms  this  view,  and  expressly  authorizes  proceed- 
ings to  condemn  land  by  either  the  original  company  or  the  lessee.  It 
follows  that  the  proceedings  to  condemn  the  land  in  question  are  not 
affected  by  the  lease  of  the  road." 
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9.  Bejection  of  Motion  to  Accept  Land  at  a  Certain  Valuation. — 
The  vote  cast  at  a  meeting  of  the  board  of  freeholders  reject- 
ing a  motion  to  accept  certain  lands  at  a  valuation  reported 
by  commissioners  appointed  under  a  special  statute  for  that 
purpose  was  held  to  have  constituted  an  abandonment  of  the 
condemnation  proceedings,  to  such  extent  as  to  exhaust  the 
power  given  under  the  act  authorizing  the  condemnation.^ 


Transfdrring  'Bight  of  Way  to  Another  Company. — In  CroUey  v.  Minneapolis, 
etc.,  R.  Co.,  30  Minn.  541,  14  Am.  &  Eng.  R.  Cas.  47,  the  Minneapolis  &  N. 
R.  Co.,  authorized  to  construct  its  road  between  two  points,  condemned 
and  paid  for,  and  took  for  its  right  of  way,  certain  land,  and  afterwards, 
without  constructing  its  road,  transferred  the  right  of  way  to  the  Minne- 
apolis &  St.  L.  R.  Co.,  a  corporation  authorized  to  construct,  maintain, 
and  operate  a  road  between  the  same  two  points,  and  the  latter  company  con- 
structed and  has  since  maintained  and  operated  its  road  over  the  right  of 
way  so  transferred  to  it.  It  was  held,  thai  such  transfer  was  not  equiva- 
lent to  an  abandonment  of  the  use  of  the  right  of  way,  though  not  expressly 
authorized  by  the  statute,  and  that  the  landowner  whose  interests  were 
not  affected  by  the  transfer  could  not  call  in  question  the  right  of  one  com- 
pany to  make  and  the  other  to  receive  the  transfer. 

In  Kansas^ City,  etc.,  R.  Co.  v.  Kansas  City,  etc.,  R.  Co.,  129  Mo.  62,  it 
was  held  that  the  company  had  not  abandoned  the  right  of  way  so  as  to 
compel  it  to  resort  to  new  condemnation  proceedings,  where  it  appeared 
that  the  company  against  whom  the  abandonment  was  charged  had  ob- 
tained, by  conveyance,  the  right  of  way  from  a  grantor  company  in  1873, 
and  had  surveyed  and  filed  a  profile  line  of  a  proposed  railroad  after 
having  obtained  a  conveyance  from  the  landowner  and  constri^cted  its 
roadbed  and  established  its  grade;  that  in  1881  the  \vork  was  renewed  and 
continued  by  the  plaintiff  until  the  bringing  of  the  suit,  and  that  plain- 
tiff's right  had  never  been  questioned  by  the  original  grantor  of  the  right 
of  way,  or  by  any  subsequent  owner  of  the  land. 

1.  O'Neill  V.  Chosen  Freeholders,  41  N.  J.  L.  173.  In  this  case  Beasley, 
C.J.,  said:  *'  It  is  insisted  that,  as  a  matter  of  fact,  the  defendant  did  not 
reject  the  proposed  condemnation  before  the  time  for  an  appeal  had  run 
out.  What  was  done  was  this:  The  report  of  the  commissioners  having 
been  filed,  afterwards,  and  before  the  expiration  of  the  time  for  appealing, 
a  motion  was  made,  at  a  regular  meeting  of  the  board  of  freeholders,  'to 
accept  the  purchase  of  lands  at  Snake  Hill,  as  condemned,'  and  such 
motion  was  lost.  It  is  now  said  that  this  vote  was  not  a  rejection  of  the 
scheme  of  condemnation.  But  I  can  see  no  solidity  in  the  reasons  given 
in  support  of  this  position.  One  reason  urged  was  that  the  right  to  with- 
draw was  lost  by  the  filing  of  the  award  of  the  commissioners  by  thecoun- 
,  sel  of  the  board  of  freeholders;  but  it  is  clear  such  act  cannot  conclude  the 
rights  of  the  public:  the  statute  makes  it  the  duty  of  the  commissioners  to 
file  the  report  in  the  clerk's  office,  and  the  counsel,  in  putting  the  report  on 
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10.  Nonuser  during  Pendency  of  Proceedings. — A  company 
seeking  to  condemn  land  is  entitled  to  a  reasonable  time  in 
which  to  mature  its  plans.  During  the  pendency  of  legal  pro- 
ceedings relating  to  the  appropriation  of  the  land  the  company 
cannot  be  expected  to  do  anything.  Therefore  until  all  ques- 
tion as  to  the  title  is  at  rest  and  a  reasonable  time  has  elapsed 
the  company  cannot  be  said  to  have  abandoned  the  property 
by  reason  of  nonuser.* 


Ale,  must  be  regarded  as  their  agent,  and  not,  in  that  respect,  as  acting  for 
the  county.  Besides,  the  counsel  in  question  had  no  authority  either  to 
accept  or  to  reject  the  award  of  the  commissioners,  so  that  his  act,  how- 
ever construed,  cannot  affect  the  rights  of  the  defendant.  But,  again,  it  is 
insisted  that  the  vote  negativing  the  motion  to  accept  was  neither  a  with- 
drawal (n)or  acceptance.  But  this  is  a  refinement  that  should  not  form  the 
basis  of  judicial  action.  I  have  already  likened  the  ascertainment  of  the 
value  of  the  land,  by  the  exercise  of  the  power  of  eminent  domain,  to 
putting  the  parties  in  the  situation  of  seller  and  buyer:  the  former  offers 
his  land  to  the  latter  at  a  fixed  sum.  Such  being  the  position  of  the  land- 
owner and  public,  as  I  think  substantially  it  is,  a  refusal  by  the  public  at 
the  price  fixed  would  seem  to  be  a  finality.  The  question  is  whether  the 
county  will  take  the  land  at  the  ascertained  sum,  and  the  answer  is,  no; 
and,  in  my  opinion,  that  answer  was  not  only  definite,  but  it  was  final,  so 
that  the  landowner  had  the  right  to  consider  the  proceedings  concluded, 
and  the  entire  force  of  the  act  spent.  He  was  in  no  danger  of  a  second 
assessment,  for  the  plain  reason  that  the  act  did  not  authorize  such  a  pro- 
ceeding." 

In  Mabon  v.  Halsted,  39  N.  J.  L.  644,  afilirmed  in  41  N.  J.  L.  173  cited 
supra  Dixon,  J.,  in  discussing  this  question,  said:  "The  refusal  of  the 
board  *  *  *  to  accept  the  purchase  of  the  lands  as  condemned  was,  I 
think,  substantially  an  election  not  to  pursue  the  right  of  condemnation ;  or, 
at  least,  was  a  declaration  that,  unless  the  terms  were  modified,  the  pur- 
chase would  not  be  completed;  and  when  the  power  of  legal  modification 
was  gone,  through  the  expiration  of  the  time  to  appeal,  that  declaration 
became  an  absolute  and  final  refusal — a  conclusive  abandonment  of  the 
right  to  take  under  the  proceedings  that  had  been  instituted. 

1.  Ross  V.  Pennsylvania  R.  Co.,  17  Phila.  (Pa.)  339,  (affirmed  in  Supreme 
Court,  January  Term,  1885,  and  reported  in  2  Cent.  Rep.  (Pa.)  314).  The 
supreme  court  in  affirming  the  decision  of  the  judge  of  the  common  pleas 
held  that  a  company  "cannot  permanently  use  it  [the  land  sought  to  be 
condemned]  for  a  purpose  different  from  that  for  which  it  was  taken.  A 
reasonable  time,  measured  by  all  the  attending  circumstances,  must  be 
allowed  to  plan  and  perfect  the  arrangement  for  its  proper  use.  A  few 
days  only  had  elapsed  after  this  court  decided  what  sum  was  justly  due  to 
the  plaintiff  and  her  receipt  of  the  money  before  she  brought  the  action  of 
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m.  The  Eptect  of  Abandoning  the  Pboceedingb.^— 11.  Gen- 
erally— Abandonmeiit  Distinguished  from  Nonsuit. — The  abandon- 
ment of  a  proceeding  to  condennn  land  differs  widely  fronn  a 
nonsuit  in  an  ordinary  civil  action.* 

12.  Abandonment  Leaves  Parties  in  Statu  ftno. — In  general, 

it  may  be  stated  that  the  result  consequent  upon  the  aban- 
donment of  cpndemnation  proceedings  by  a  railroad  company 
under  its  right  to  do  so  at  the  proper  time  is  to  leave  the 
parties  in  statu  quoJ^ 

13.  Company  Cannot  Betain  Possession  after  Abandonment. 

— Having  taken  possession  of  land  sought  to  be  condemned, 
the  company  cannot,  after  verdict,  abandon  its  condemnation 
proceedings  and  still  retain  possession  of  the  property,**  for 
after  abandonment  all  the  company's  interest  in  the  land  ceases, 
the  abandonment  having  the  effect  of  reinvesting  whatever 
title  had  been  acquired  by  the  company  in  the  original  owner.* 

14.  Company  When    Deemed   a  Trespasser  Ab  Initio. — 

Where,  pending  proceedings  for  condemnation,  the  company 
has  taken  possession  of  the  property,  and  thereafter  abandons 

ejectment.  The  learned  judge  correctly  held  under  all  the  facts  of  the 
case  that  plaintiff  could  not  recover.'* 

1.  ThisKliscussion,  it  should  be  observed,  is  confined  to  the  effect  of  the 
discontinuance  of  condemnation  proceedings^  and  will  not  touch  upon  the 
effect  of  the  abandonment  of  property  acquired  or  rights  secured  in  the 
exercise  of  the  right  of  eminent  domain  when  such  abandonment  has  taken 
place  subsequent  to  the  consummation  of  the  condemnation  proceedings 
proper. 

2.  Denver,  etc.,  R.  Co.  v.  Lamborn,  8  Colo,  380,  23  Am.  &  Eng.  R.  Cas. 
115,  where  the  holding  is  to  the  effect  that  condemnation  proceedings 
undertaken  by  a  railroad  company  are  special  statutory  proceedings,  differ- 
ing from  ordinary  civil  actions,  and  governed  by  entirely  dissimilar  rules 
of  pleading  and  practice,  so  that  in  no  sense  can  an  abandonment  of 
condemnation  proceedings  be  considered  analogous  to  a  nonsuit. 

8.  Dayton,  etc.,  R.  Co.  v.  Marshall,  11  Ohio  St.  497;  State  v.  Cincinnati, 
etc.,  R.  Co.,  17  Ohio  St.  103;  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt.  39; 
North  Missouri  R.  Co.  t.  Lackland,  25  Mo.  515;  Matter  of  Syracuse,  etc., 
R.  Co.,  4  Hun  (N.  Y.)  311;  Rensselaer,  etc.,  R.  Co.  v,  Davis,  55  N.  Y.  145; 
Neal  V.  Pittsburgh,  etc.,  R.  Co.,  31  Pa.  St.  ig;  State  v.  Hug,  44  Mo.  116. 

4.  Wilcox  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  439;  Witt  v.  St.  Paul,  etc., 
R.  Co.,  35  Minn.  404. 

5.  Hastings  v,  Burlington,  etc.,  R.  Co.,  38  Iowa  316.  Compare  Skillman 
V.  Chicago,  etc.,  R.  Co.,  78  Iowa  404. 
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such  proceedings,  the  possession  so  wrongfully  taken  becomes 
a  trespass  ab  initio^  and  damages  may  be  recovered  for  any 
injury  occasioned  by  the  entry  and  possession.* 

15.  When  Operates  as  an  Estoppel. — It  has  been  held  that 

the  discontinuance  of  condemnation  proceedings,  coupled  with 
the  acceptance  of  a  lease  of  the  land  from  the  owner,  estopped 
the  company  from  repudiating  the  lease  and  falling  back  upon 
its  charter  and  the  proceedings  instituted  thereunder.* 

16.  Bight  to  Select  Another  Bonte  or  Becondemn. — After 

having  exercised  its  discretion  in  abandoning  a  proposed  route 
and  dismissing  the  proceedings  for  its  condemnation  prior  to 
their  final  consummation  the  company  may  select  another 
route,'  or  it  may  even  institute  subsequent  proceedings  to  con- 
demn the  same  land  *  by  commencing  proceedings  for  con- 
demnation de  novo,^ 

1.  Hullin  V.  New  Orleans,  ii  Rob.  (La.)  97.  The  right  of  a  railroad 
company,  under  Ind.  Rev.  Stat.  18S1,  §  3907,  to  enter  upon  lands  and  re- 
main in  possession  during  the  pendency  of  proceedings  by  it  to  condemn 
lands  to  public  use  is  a  license  which  is  lost  by  its  subsequent  dismissal  of 
the  proceedings  during  the  pendency  of  an  appeal  therein,  and  thereupon 
it  becomes  a  trespasser  ab  initio.  Pittsburgh,  etc.,  R,  Co.  v.  Swinney,  97 
Ind.  5S6.  In  Jannette  v.  Great  Western  R.  Co.,  4  U.  C.  C.  P.  488,  it  was 
decided  that  a  company  cannot  enter  upon  lands  owned  by  a  person  under 
4  Wm.  IV.  chap.  29  with  the  intention  of  permanently  appropriating  it 
without  the  owner's  permission  or  a  reference  under  the  statute,  and  hav- 
ing so  entered  upon  land  was  guilty  of  trespass,  and  liable  to  an  action  of 
trespass  quart  clausum  /regit,  notwithstanding  their  intention  to  appro- 
priate the  land  was  afterwards  abandoned. 

2.  Green  v,  Missouri  Pac.  R.  Co.,  82  Mo.  653,  the  court  basing  its  deci- 
sion upon  the  ground  that  the  discontinuance  of  the  proceedings  and  the 
acceptance  of  the  lease  established  between  the  company  and  the  land- 
owner the  relation  of  tenant  and  landlord  to  such  an  extent  that  it  created 
an  estoppel. 

3.  Chicago,  etc.,  R.  Co.  v.  Gates,  120  III.  86.  30  Am.  &  Eng.  R.  Cas.  268. 

4.  Corbin  v.  Cedar  Rapids,  etc.,  R.  Co.,  66  Iowa  73. 

6.  .State  V.  Cincinnati,  etc.,  R.  Co.,  17  Ohio  St.  103,  holding  in  effect 
that  where  a  railroad  company  has  exercised  its  right  of  abandoning  a 
claim  to  a  right  of  way  it  cannot  thereafter  acquire  such  right  of  way  ex- 
cept by  the  commencement  of  proceedings  de  novo.  In  Cincinnati  Southern 
R.  Co.  V.  Haas,  42  Ohio  St.  239,  under  proceedings  authorizing  municipal 
corporations  to  appropriate  private  property  (Ohio  Rev.  Stat.  §§  2232  to 
2261),  the  failure  of  the  corporation  to  pay  for  and  take  possession  of  the 
same  within  six  months  after  the  assessment  of  compensation  shall  have 
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17.  Bight  of  Company  to  Deposit  or  to  Becover  Back  Money  Paid. 
— The  abandonment  of  the  proceedings  gives  the  company  no 
claim  to  the  damages  which  may  have  been  awarded  and  paid 
to  the  sheriff.  Thus,  where,  prior  to  the  abandonment,  pro- 
ceedings had  been  instituted  to  recover  compensation  for  land 
taken,  and  in  pursuance  thereof  money  has  been  actually  paid 
by  the  company  into  the  hands  of  the  sheriff,  it  was  held  that 
the  company  had  no  right  to  recover  back  the  sum  so  paid.* 


been  made  was  held  no  bar  to  a  new  proceeding  under  the  statute  by  the 
same  corporation,  after  the  expiration  of  the  six  months  for  the  appropria- 
tion of  the  same  property  for  the  same  public  use  (Ohio  Rev.  Stat.  § 
2260) — Johnson,  C.J.,  saying:  **  The  record  contains  no  intimation  that 
the  failure  to  lake  the  property  under  the  former  assessment  was  for  the 
purpose  of  getting  it  at  a  lower  rate.  For  aught  that  appears,  there  was 
no  objection  to  the  amount  of  the  former  assessment,  and  that  the  failure 
to  then  pay  may  have  arisen  from  ether  causes.  The  suggestion,  therefore, 
that  this  is  simply  a  device  to  harass  the  property  owner,  and  get  the 
property  at  a  lower  price,  is  dehors  the  record,  and  the  remarks  of  counsel 
as  to  want  of  good  faith  are  not  in  point."  But  where  the  right  to  aban- 
don the  proceedings  did  not  exist,  as  where  the  proceedings  had  so  far  ad- 
vanced as  to  assume  the  nature  of  a  binding  adjudication,  there  could  be 
no  subsequent  proceedings  for  the  same  purpose  in  order  to  procure  a 
smaller  award— good  faith  being  the  essence  of  subsequent  proceedings 
for  condemnation.  Hupert  v.  Anderson,  35  Iowa  578.  So  in  Rogers  v,  St. 
Charles,  3  Mo.  App.  41,  where  land  was  condemned  for  widening  a  street, 
it  was  held  that  the  first  award  fixed  the  value  of  the  property,  and  unless 
there  was  a  bona  fide  abandonment  of  the  purpose  of  widening  the  street 
itself  no  subsequent  proceedings  could  be  had  to  condemn  the  property  for 
the  same  use  in  order  to  take  the  chances  of  a  verdict  of  another  jury. 

The  Michigan  general  railroad  law  permits  a  railroad  company  to  begin 
new  proceedings  for  the  condemnation  of  land  where  proceedings  already 
taken  have  failed.  Held,  that  where  the  land  is  meanwhile  occupied  by  a 
tenant,  the  landlord's  right  of  action  against  the  company  for  injury 
done  to  the  premises  under  the  void  proceedings  goes  with  the  land  and 
attaches  only  to  his  reversionary  interest,  and  it  is  condemned  and  appro- 
priated therewith  and  disappears  when  subsequent  valid  proceedings  are 
taken  and  compensation  made.  Dunlap  v.  Toledo,  etc.,  R.  Co.,  50  Mich, 
470,  10  Am.  &  Eng.  R.  Cas.  185. 

1.  Hastings  r.  Burlington,  etc.,  R.  Co..  38  Iowa  316.  In  Brattleboro 
First  Nat.  Bank  v.  West  River  R.  Co.,  49  Vt.  167,  17  Am.  Ry.  Rep.  150, 
the  facts  were  these:  A  company  commenced  condemnation  proceedings 
and  deposited  the  damages  with  defendant  bank.  Third  parties  enjoined 
the  company  from  proceeding  with  its  work,  on  the  ground  that  it  had  no 
right  to  construct  its  road  over  the  projected  route,  and  a  preliminary  in- 
junction was  awarded,  whereupon  the  company  abandoned  the  construe- 
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Where  money  has  been  paid  into  court  for  the  value  of  the 
land  required  by  a  company,  the  court  will  not,  upon  an  ex 
parte  motion,  order  it  returned  to  the  company  upon  its  aban- 
doning the  appropriation  of  the  property.* 

18.  Company  Liable  in  Damages,  When. — Whether  the  com- 
pany is  liable  to  the  landowner  in  damages  when  it  sees  fit  to 
abandon  condemnation  proceedings  has  not  been  clearly 
settled,  the  few  cases  touching  on  this  question  either  being  in 
conflict,  or  so  affected  by  the  circumstances  surrounding  each 
individual  case  that  a  fixed  rule  cannot  be  said  to  have  been 
laid  down  by  the  courts.     It  seems,  however,  that  upon  a  bona 

tion  of  the  road  over  that  route.  The  landowner  filed  a  bill  against  the 
company  and  the  bank  to  obtain  the  amount  of  the  deposit,  and  the  answer 
of  both  admitted  the  granting  of  the  injunction  on  the  grounds  stated,  that 
it  had  not  been  dissolved,  and  that  the  company  had  abandoned  the  route 
with  no  intention  of  resuming  work  thereon.  The  court  decided  the  evi- 
dence sufficiently  established  the  fact  that  the  company  had  no  right  to 
build  its  road  over  the  plaintiff's  land,  and  its  proceeding  to  condemn  was 
therefore  void,  and.  left  the  right  to  the  money  deposited  in  the  com- 
pany, holding  in  effect  that,  notwithstanding  the  fact  that  a  company  has 
deposited  the  damages,  its  right  to  take  and  hold  the  land  for  the  purpose 
of  its  road,  and  the  right  of  the  landowner  to  the  money,  are  correlative 
and  coincident,  and  vest  simultaneously  in  the  respective  parties;  and  that 
no  voluntary  abandonment  of  the  right  to  take  and  use  the  lands  when 
once  fully  acquired  will  divest  the  landowner  of  the  right  to  the  money 
which  has  once  vested  in  him.  If  the  company  in  such  case,  by  the  pro- 
ceedings and  deposit  of  the  money,  acquired  no  right  to  construct  and 
maintain  its  road  over  the  lands,  then  the  landowner  acquired  no  right  to 
the  money  deposited,  as  these  rights  coexist  if  either  exists. 

Compare  In  re  Ruthin,  etc.,  R.  Act,  32  Ch.  Div.  438,  27  Am.  &  Eng.  R. 
Cas.  434,  for  a  discussion  as  to  the  rights  of  the  landowner  in  the  parlia- 
mentary deposit  upon  the  abandonment  of  the  road  by  the  company. 

But  Owner  Cannot  Demand  to  he  Paid  Twice.— In  Chicago,  etc.,  R.  Co.  v. 
Bean,  6g  Iowa  257,  being  a  case  where  a  right  of  way  had  been  regularly 
condemned  and  the  award  paid  to  the  sheriff,  and  the  owner  neither  ap- 
pealed nor  took  the  award,  and  the  company  failed  to  use  the  right  of  way 
for  such  a  time  as  to  incur  a  forfeiture  under  the  Iowa  Code,  §§  1260, 
1261 ,  as  amended,  but  afterwards  built  its  road  thereon,  it  was  held  that  the 
owner  could  not  maintain  proceedings  under  the  statute  for  a  second 
award— for  the  reason  that  the  first  award  was  still  in  the  hands  of  the 
sheriff  for  the  benefit  of  the  owner,  and  the  statute  plainly  provided  that 
notwithstanding  an  abandonment  he  should  not  be  entitled  to  be  paid  twice 

for  a  right  of  way. 

1.  /;;  re  Ontario,  etc.,  R.  Union  Co.,  4  Grant's  Ch.  (U.  C.)  lOl. 
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fide  discontinuance  of  the  proceedings  at  a  time  and  under  cir- 
cumstances warranting  such  discontinuance  there  can  be  no  re- 
covery, the  landowner  suffering  va^x^Xy  damnum  absque  injuria,^ 
But  where  the  company  abandons  the  proceedings  in  bad 
faith,^  or  at  a  time  when  it  had  no  right  to  do  so,^  or  after  the 

1.  Where  condemnation  proceedings  are  discontinued  in  good  faith  prior 
to  their  consummation,  such  discontinuance  gives  no  cause  of  action  to  the 
landowner,  as  the  injury  sustained  must  be  regarded  as  damnum  absque 
injuria.  Mallard  v.  Lafayette,  5  La.  Ann.  112;  Feiten  v,  Milwaukee,  47 
Wis.  494.     Compare  Stewart  v.  County,  2  Pa.  St.  340. 

In  Feiten  v,  Milwaukee,  47  Wis.  494,  it  was  held  that  where  proceed- 
ings by  a  corporation  to  condemn  land  for  a  public  use  have  been  lawfully 
abandoned  the  owner  can  recover  only  damages  resulting  to  him  from 
wrongful  acts  done  by  the  corporation  in  the  course  of  such  proceeding. 
And  in  the  Feiten  case  the  case  of  Van  Valkenburgh  v,  Milwaukee,  43  Wis. 
574,  was  commented  upon  and  distinguished,  the  court  saying  that  in  Van 
Valkenburgh  v,  Milwaukee,  43  Wis.  574,  "the  city  had  condemned  the 
plaintiff's  land  for  the  purposes  of  a  public  park,  and  had  taken  possession 
thereof,  and  had  done  various  acts  thereon  injurious  to  the  freehold. 
Afterwards  the  legislature  authorized  the  city  to  abandon  the  condemna- 
tion proceedings,  and  it  abandoned  them.  It  was  held  that  the  plaintiff 
could  recover  damages  for  such  injuries,  and  for  the  loss  of  possession. 
When  the  city  abando'ned  those  proceedings  and  restored  the  land  it  had 
actually  taken  to  the  owner,  the  plainest  principles  of  justice  required  that 
it  should  compensate  him  for  the  injuries  which  it  had  done  to  his  posses- 
sion and  freehold.  This  case  is  essentially  different,  and  demands  the 
application  of  a  very  different  principle.  It  is  only  the  ordinary  case  of 
incipient  proceedings  to  condemn  property  to  the  public  use  abandoned 
before  consummation;  and  in  all  such  cases  if  the  city  does  not  exceed  its 
lawful  authority,  to  the  injury  of  the  owner,  pending  the  proceedings,  it 
cannot  be  held  liable  for  damages  which  the  owner  may  incidentally 'sus- 
tain by  reason  of  the  proceedings.  Such  is  the  tenure  by  which  all  prop- 
erty subject  to  be  taken  for  public  use  is  held."  Compare  section  14,  supra ^ 
as  to  right  to  recover  damages  after  the  abandonment  of  the  proceedings, 
the  company  being  deemed  thereafter  a  trespasser  ab  initio, 

A  company  having  abandoned  condemnation  proceedings  after  award 
made  the  landowner  acquires  no  right  whatever  to  compensation,  having 
lost  no  rights  or  property  thereby.  Baltimore,  etc.,  R.  Co.  v,  Nesbit,  10 
How.  (U.  S.)  395. 

Upon  the  abandonment  of  land  condemned  for  use  as  a  right  of  way  the 
company  loses  all  interest  in  the  land,  and  the  abandonment  is  a  good  de- 
fense to  any  claim  for  additional  damages  upon  an  appeal  from  the  award 
under  ad  quod  damnum,     Hastings  v,  Burlington,  etc.,  R.  Co.,  38  Iowa  316. 

S.  Rogers  v,  St.  Charles,  3  Mo.  App.  41. 

S.  Hupert  v.  Anderson,  35  Iowa  578. 
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landowner  has  been  materially  inconvenienced  and  his  interests 
prejudiced/  the  company  should  respond  in  damages  to  the 
extent  at  least  of  putting  the  landowner  somewhat  in  as  good 
a  position  as  that  in  which  it  found  him. 

19.  For  Unreasonable  Delay. — Under  the  decisions  of  the 

courts  of  Connecticut  and  Maryland,  where  the  landowner  has 
suffered  any  peculiar  loss  consequent  upon  the  inexcusable 
and  unreasonable  delay  on  the  part  of  the  company  in  deciding 
to  discontinue  condemnation  proceedings,  the  company  may 
be  held  for  damages  thus  occasioned.* 

Whether  there  has  been  an  unreasonable  delay,  and  as  such 
inexcusable,  on  the  part  of  the  company  in  abandoning  the 
proceedings  is  a  question  which  should  be  left  to  the  jury  to 
decide.^ 

20.  After  Entry  upon  Land  under  Bond. — Where  a  com- 
pany gives  bond  under  the  statute  to  obtain  immediate  pos- 
session during  an  appeal  of  condemnation  proceedings,  and 
goes  into  possession  and  does  work  on  the  land,  and  the 
right  of  way  is  abandoned  after  the  judgment  is  affirmed,  it  is 


1.  A  company  having  abandoned  condemnation  proceedings,  after  the 
value  of  the  property  was  ascertained  by  inquest,  for  the  reason  that  the 
price  assessed  is  unsatisfactory,  is  answerable  to  the  owner  for  all  dam- 
ages occasioned  by  the  proceedings.  Leisse  v.  St.  Louis,  etc.,  R.  Co.,  72 
Mo.  561,  affirming  2  Mo.  App.  105. 

The  owner  of  land  included  in  the  location  of  a  railroad  company  peti- 
tioned for  an  assessment  of  damages.  The  company  afterwards  filed  an 
abandonment  of  so  much  of  the  location  as  included  the  petitioner's  land, 
and  tendered  him  a  deed  releasing  his  land.  Both  the  abandonment  and 
deed  contained  a  condition  that  they  should  respectively  be  void  if  the 
company  could  not  make  them  without  affecting  their  right  to  other  lands 
taken  under  the  location.  Held^  that  the  abandonment  and  tender  were 
not  a  bar  to  the  petition  on  the  part  of  the  landowner.  Pinkerton  v,  Bos- 
ton, etc.,  R.  Co.,  log  Mass.  527,  7  Am.  Ry.  Rep.  480. 

2.  Carson  v,  Hartford,  48  Conn.  68;  Stevens  v,  Danbury,  53  Conn.  9; 
Norris  v,  Baltimore,  44  Md.  598;  Graff  v.  Baltimore,  10  Md.  544.  The  re- 
covery, however,  in  such  cases  is  allowed,  not  for  the  abandonment  itself, 
but  is  sanctioned  and  based  upon  the  unreasonableness  of  the  delay  in 
abandoning  the  proceedings.  Baltimore  v,  Musgrave,  48  Md.  272;  Black 
V,  Baltimore,  50  Md.  235,  56  Md.  333. 

8.  Black  V,  Baltimore,  50  Md.  235,  56  Md.  333. 
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liable  to  the  landowner  for  all  damages  that  may  have  been 
committed  in  taking  and  holding  possession.* 

Nor  will  the  temporary  abandonment  of  a  right  of  way  taken 
possession  of  under  such  conditions  defeat  the  right  of  the 
landowner  to  recovery  of  damages.* 

21.  Notwithstanding  Eeinstitntion  of  the  Proceedings. — 

When  the  proceedings  for  condemnation  are  dismissed,  not- 
withstanding theymayhave  been  reinstituted, the  party  institu- 
ting them  will  be  liable  in  an  action  for  damages  occasioned  by 
the  first  proceeding,  unless  such  damages  were  adjudicated  in 
the  second  ;  and  whether  .they  were  so  adjudicated  is  a  question 
for  the  jury.* 

22.  Enle   as  Affected  by  Special  Statutory   Provisions. — 

Where  a  statute  provides  that  the  owner  shall  be  indemnified 
against  trouble  and  expense  by  him  occasioned,  as  well  as  dam- 
age to  his  property  on  account  of  the  abandonment  proceedings, 
relief  must  be  sought  in  a  separate  suit  upon  the  indemnity^ 
and  cannot  arise  out  of  the  condemnation  proceeding  proper.^ 

1.  Centralia,  etc.,   R.  Co.  v.   Henry,  31   111.  App.  456.     Compare  cases 
decided  under  special  statutory  provisions  noted  in  section  22  infra. 

In  Nihan  v.  St.  Catherines,  etc.,  R.  Co.,  16  Ont.  Rep.  459,  the  facts  were 
these:  The  defendants,  who  were  originally  incorporated  under  an  Ontario 
act,  gave  notice  of  their  intention  to  expropriate  certain  lands,  and  also 
executed  the  usual  bond,  which  was  duly  allowed  by  the  county  judge,  and 
possession  taken  by  them.  Subsequently  the  act  51  Vict.  ch.  78  (D.)  was 
passed,  bringing  the  railway  under  the  legislative  authority  of  the  Domin- 
ion, and  incorporating  the  provisions  of  the  Dominion  Railway  Act  as  to 
expropriation  of  lands,  except  where  inconsistent  with  the  Ontario  act, 
but  ratifying  all  acts  already  done  in  that  regard.  Afterwards  the  arbi- 
trators who  had  been  appointed  in  the  matter  of  the  above  lands  to  give 
the  compensation  therefor  gave  notice  of  intention  to  proceed  with  the 
arbitration,  immediately  after  which  the  defendants  gave  notice  of  desist- 
ment,  and  then  a  new  notice  of  intention  to  expropriate  the  same  with 
other  lands,  and  subsequently  another  notice  specifying  the  original  land 
only.  Held^  that  the  notice  of  desistment  served  avoided  the  original  bond, 
and  the  defendants  should  then  have  given  security  by  deposit  of  money 
in  a  bank  instead  of  a  bond,  that  being  the  mode  of  giving  security  under 
the  Dominion  Railway  Act,  and  unless  they  did  so  the  plaintiff  was  entitled 
to  an  injunction  restraining  the  defendants  from  using  the  land. 

2.  Centralia,  etc.,  R.  Co.  v.  Henry,  31  111.  App.  456. 

3.  Gibbons  t/.  Missouri  Pac.  R.  Co  ,  40  Mo.  App.  146. 

4.  Minneapolis,  etc.  R.  Co.  v.  Wood  worth,  32  Minn.  452.      But  compare 
section  20.  supra. 
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A  City  having  passed  an  order  to  take  land  for  a  street,  the 
owner  petitioned  for  a  jury  to  assess  damages  for  taking  the 
land,  but  before  the  case  was  submitted  to  a  jury  the  order 
became  void,  under  the  Mass.  Stat,  of  1862,  by  reason  of  the 
lapse  of  two  years  from  its  date  without  possession  having  been 
taken  of  the  land  for  the  construction  of  the  street  or  damages 
awarded.  It  was  held  that  the  landowner  could  not  recover 
under  this  petition  the  indemnity  allowed  by  the  Mass.  Gen. 
Stat.  c.  43,  §  14,  for  trouble  and  expense  occasioned  by  proceed- 
ings to  take  land  in  cases  where  no  entry  is  made  thereon.* 

Under  the  Mass.  Gen.  Stat.  c.  43,  §  73,  a  street  was  laid 
out  by  order  of  the  city  council  of  a  city  on  September  27, 
1871,  but  no  possession  was  taken  of  any  portion  of  the  land 
over  which  the  street  was  laid  out  within  two  years  thereafter. 
In  November,  1873,  one  whose  land  had  been  taken  for  the 
laying  out  petitioned  the  mayor  and  board  of  aldermen  for  in- 
demnity, and  the  petition  was  referred  in  December,  1873,  by 
the  city  council  to  the  next  city  government,  which  took  no 
action  upon  it.  In  June,  1874,  he  filed  another  like  petition, 
which  was  acted  upon  in  December,  1874,  and  the  indemnity 
refused.  In  April,  1875,  he  petitioned  for  a  jury  to  assess  the 
indemnity.  In  such  a  case  the  petition  for  a  jury  was  season- 
ably  filed.* 

Under  the  provisions  of  section  4  of  4  Wm.  IV.  chap.  29,  being 
the  act  of  defendant's  incorporation,  providing  that  money 
awarded  for  lands  taken  should  be  paid  within  three  months 
after  the  award,  and  in  case  of  failure  to  pay  the  right  to 
assume  the  property  should  wholly  cease,  and  the  proprietor 
might  resume  his  occupation  free  from  interference  on  the  part 
of  the  company,  it  was  held  that  a  resumption  of  the  posses- 
sion by  the  landowner  in  such  a  case  would  be  a  good  defense 
to  his  action  of  award.' 

23.  Damages  Recoverable  Include  What. — Where  the  com- 
pany with  the  permission  of  the  court  dismisses  proceed- 
ings for  condemnation  and  caused  the  dismissal  to  be  entered 
on   record,  the  plaintiff,  the  landowner,  cannot  maintain  an 

1.  Drury  v.  Boston,  loi  Mass.  439.  1 

2.  Whitney  v,  Lynn,  122  Mass.  338.  , 
8.  Mitchell  v.  Great  Western  R.  Co.,  35  U.  C.  Q.  B.  148. 
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action  to  recover  for  his  labor,  loss  of  time,  and  expenses  in  con- 
ducting and  attending  to  the  proceedings  on  his  part.* 

A  person  whose  land  has  been  taken  for  laying  out  a  street, 
and  who,  under  the  Mass.  Gen.  Stat.  c.  43,  14,  is  to  be  allowed 
"full  indemnity  therefor"  for  the  "trouble  and  expense'*  to 
which  he  has  been  put  by  the  proceedings,  although  no  entry 
is  made  upon  his  land,  cannot  recover  for  the  disquietude, 
vexation,  and  annoyance  to  which  he  has  been  subjected  by 
the  proceedings,  nor  for  the  uncertainty  in  which  he  has  been 
kept  as  to  whether  the  street  would  be  laid  out.* 


1.  Bergman  v,  St.. Paul,  etc.,  R.  Co.,  21  Minn.  533,  iS  Am.  Ry.  Rep.  434. 
This  case  was  decided  under  the  provisions  of  the  Minnesota  Gen.  Stat,  chap 
34.  The  defendant  instituted  proceedings  to  condemn  plaintiff's  land,  and 
both  parties  appealed  from  the  award  to  the  district  court.  During  the 
trial  term,  with  the  permission  of  the  court,  the  defendant,  plaintiff  object- 
ing, dismissed  the  proceedings  for  condemnation  and  entered  a  dismissal 
of  record.  All  the  proceedings,  including  the  appeals,  were  duly  had  as 
provided  bylaw.  Held^  that  the  plaintiff,  the  landowner,  could  not,  upon 
this  state  of  facts,  maintain  an  action  to  recover  for  his  labor,  loss  of  time, 
and  expenses  in  conducting  and  attending  the  proceedings  on  his  part. 

In  Stewart  v.  County,  2  Pa.  St.  340,  where,  under  proceedings  to  open  a 
street,  the  report  of  the  viewers  was  confirmed,  but  the  commissioners  re- 
fused to  pay  except  in  a  certain  manner  which  the  landowner  refused 
to  accept,  the  court  held  that,  while  it  was  true  the  proceedings 
would  not  be  vacated  by  the  lapse  of  time,  until  the  expiration  of  a  year 
in  case  the  public  did  not  exercise  its  right  to  take  the  land  thereunder, 
the  landowner  could  not  recover  any  damages  occasioned  by  his  being 
prevented  by  the  uncertainty  of  the  event  from  making  improvements 
upon  the  land,  this  being  an  inconvenience  for  which  the  legislature  did 
not  intend  to  compensate. 

2.  Whitney  v.  Lynn,  122  Mass.  338,  in  which  case  Enicott,  J.,  discuss- 
ing this  question,  said:  '*  The  statute  provides  that  any  person  claiming 
damages  shall  have  full  indemnity  for  the  trouble  and  expense  to  which  he 
has  been  put  by  the  proceedings.  Gen.  Stat,  c.43,  §§  14,  63.  The  respond- 
ent contends  that  the  words  'vexation,'  'disquietude,'  'annoyance,'  'uncer- 
tainty,' as  used  by  the  learned  judge,  refer  to  conditions  of  mind,  and  are 
not  the  subject-matter  of  damages  within  the  meaning  of  the  statute.  We 
are  of  opinion  that  the  objection  is  well  taken.  The  word  '  trouble '  in  the 
statute  refers  to  trouble  from  which  some  material  or  pecuniary  injury  re- 
sults, involving  labor  and  the  expenditure  of  time,  or  occasioning  incon- 
venience to  the  owner  in  the  use  and  occupation  of  the  land;  all  of  which 
may  be  estimated  in  damages  by  a  standard  common  to  all  cases.  But 
mental  troubles,  so  difficult*  to  estimate  by  any  pecuniary  standard,  and 
which  may  vary  in  different  individuals,  according  to  their  temperament  or 


XXXU  ABANDONMENT   OF   CONDEMNATION   PROCEEDINGS 

Where,  however,  the  company  has  materially  interfered 
with  plaintiffs  premises  prior  to  the  discontinuance,  it  has  been 
held  that  the  jury  may  award  damages  therefor.* 

24.  Costs  and  Expenses. — In  some  jurisdictions  it  seems 

that  upon  the  abandonment  of  condemnation  proceedings  be- 
fore judgment  the  court  may  impose  equitable  terms,  such  as 
the  payment  of  costs  and  the  expenses  incurred  on  the  part 
of  the  owner  ;^  while  in  some  states  only  legal  costs  can  be 
allowed  upon  the  company,  and  no  other  conditions  can  be 
imposed.' 

health,  do  not  come  within  the  meaning  of  the  statute,  and  are  not  the 
subject-matter  of  damages.  *  *  *  The  petitioner's  trouble  and  expense  in 
visiting  Lynn,  employing  counsel,  and  conferring  with  the  mayor  come 
clearly  within  the  statute." 

1.  Where  the  plaintiff's  business  of  burning  lime  was  greatly  interfered 
with  by  reason  of  the  defendant's  proceedings  to  condemn  a  right  of  way 
over  his  premises,  which  proceedings  were  continued  after  assessment  of 
damages  for  nearly  two  years,  and  then  dismissed,  he  may  recover  dam- 
ages for  such  interference,     Lohse  v,  Missouri   Pac.  R.  Co.,  44  Mo.  App. 

645. 

2.  New  York,  etc.,  R.  Co.  v.  Thorne,  i  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

190;  Hudson  River  R.  Co.  v.  Outwater,  3  Sandf.  (N.  Y.)  68g;  In  re  Jer- 
sey City  Water  Com'rs,  31  N.  J.  L.  72;  Clarke  r.  Manchester,  56  N.  H.  502; 
Stevens  v.  Duck  River  Nav.  Co.,  i  Sneed  (Tenn.)  237. 

8.  North  Missouri  R.  Co.  v.  Lackland,  25  Mo.  515;  Graff  z/.  Baltimore,  10 
Md.  544;  Lewis  on  Em.  Dom.  §  658. 

In  Gear  v,  Dubuque,  etc.,  R.  Co.,  20  Iowa  523,  89  Am.  Dec.  550,  the 
company,  upon  abandoning  condemnation  proceedings,  was  held  liable 
for  costs  and  for  any  other  expense  incurred  or  done  at  the  instance 
of  the  company  upon  faith  of  its  acceptance  of  the  route  and  assess- 
ment. 

In  Manion  v.  Louisville,  etc.,  R.  Co. ,90  Ky.  491,  47  Am.  &  Eng.  R.  Cas. 
107,  it  was  held  that  a  company,  having  exercised  its  discretion  of  aban- 
doning its  purpose  of  taking  property  under  the  right  of  eminent  domain 
where  the  county  court  has  entered  judgment,  assessing  damages  against 
it  under  the  Gen.  Stat.  Ky.  chap.  i8b,  §  7,  was  liable  for  the  cost  of  the 
proceedings  only. 

In  North  Missouri  R.  Co.  v,  Reynal,  25  Mo.  534,  and  North  Missouri  R. 
Qo.v,  Lackland,  25  Mo.  515,  it  was  decided,  where  a  company  exercises  its 
right  of  dismissing  condemnation  proceedings  before  the  judgment  of  the 
court  upon  the  report  of  the  viewers  or  commissioner  is  rendered,  the  com- 
pany should  pay  the  costs  and  expenses  growing  out  of  the  suit. 

In  New  York,  where  a  company  exercises  its  right  of  abandonment  of 
condemnation  proceedings,  the  court  has  power  under  the   General  Rail« 
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25.  Goimsel  Fees. — The  costs  and  expenses  recoverable 

against  a  company  which  has  abandoned  condemnation  pro- 
ceedings includes  the  counsel  fees  laid  out  and  expended  on 
the  part  of  the  landowner,  the  necessity  of  such  expense  hav- 
ing arisen  by  reason  of  the  institution  and  prosecution  of  the 
proceedings  by  the  company.* 

28.  What  may  be  Considered  inEeduction  of  Damages. — The 
abandonment  of  its  location  and  the  tendering  of  a  deed  to 
the  landowner  by  the  company,  where  it  has  already  located 
its  route,  and  proceedings  have  been  instituted  to  assess  the 


road  Act  to  authorize  the  awarding  of  costs  in  proceedings  against  the  com- 
pany, (Matter  of  Syracuse,  etc.,  R.  Co.,  4  Hun  (N.  Y .)  ^iiy  followitig  Rens- 
selaer, etc.,  R.  Co.  V.  Davis,  55  N.  Y.  145;)  and  where  a  company  moves  to 
discontinue  condemnation  proceedings  after  a  report  of  the  commissioners 
and  before  confirmation,  the  court  may  grant  the  motion  in  its  discretion 
on  such  terms  as  justness  and  fairness  to  the  parties  may  require,  such 
as  the  imposition  of  costs  upon  the  company.  New  York,  etc.,  R.  Co.  v, 
Thorne,  i  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  190. 

Cannot  Tax  Costa  for  Unnecessary  Witnesses. — In  Peoria,  etc.,  R.  Co.  v. 
Bryant,  15  HI.  438,  the  court  held  that  where  proceedings  are  appealed  to 
the  circuit  court,  and  there  dismissed  by  the  company,  it  is  error  to  tax 
against  the  company  costs  for  more  than  four  witnesses,  unless  the  court 
certify  as  provided  by  statute  that  a  greater  number  were  necessary. 

1.  North  Missouri  R.  Co.  v.  Lackland,  25  Mo.  515  ;  North  Missouri  R. 
Co.  V,  Reynal,  25  Mo.  534  ;  Rensselaer,  etc.,  R.  Co.  v,  Davis,  55  N,  Y. 
145  ;  Williams  v.  New  Orleans,  etc.,  R.  Co.,  60  Miss.  689  ;  20  Am.  &  Eng. 
R.  Cas.  378;  Whitney  V.  Lynn  122  Mass.  338. 

In  Whitney  V.  Lynn,  122  Mass.  338,  the  words  "  trouble  and  expense" 
as  used  in  the  Mass.  Gen.  Stat.  c.  43,  §  14,  allowing  "  full  indemnity 
therefor  "  to  the  landowner  where  condemnation  proceedings  have  been 
commenced  against  him,  even  though  his  land  has  not  been  entered  upon, 
were  held  to  include  his  trouble  and  expense  in  visiting  the  city  where 
his  land  was  situated,  in  consulting  counsel,  and  in  conferring  with  the 
mayor  of  the  city  in  reference  to  the  matter. 

In  Gibbons  V.  Missouri  Pac.  R.  Co.,  40  Mo.  App.  146,  it  was  held  that  an 
attorney's  fee  in  the  first  condemnation  proceedings  is  a  proper  element  of 
damages  where  the  proceedings  were  dismissed  and  reinstituted  and  not 
readjudged  in  the  second  proceeding,  provided  the  attorney's  fee  is  a 
reasonable  one. 

But  where  the  proceedings  have  been  abandoned  for  the  condemnation 
of  land  belonging  to  cotenants  who,  in  resisting  the  proceedings,  employed 
different  counsel,  who  severally  attended  to  the  management  of  the  case, 
it  was  held  that  it  was  error  to  permit  them  to  sue  jointly  to  recover  dam- 
ages for  counsel  fees.     Leisse  v.  St.  Louis,  etc.,  R.  Co.,  72  Mo.  561. 
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damages  sustained  in  consequence  of  such  location,  may  go 
in  reduction  of  the  damages,  even  though  it  does  not  actually 
exempt  the  company  from  liability.* 

27.  Writ  of  Restitution. — A  landowner  is  not  entitled  to  a 
writ  of  restitution  of  land  held  by  a  company  for  its  right  of 
way  after  condemnation  proceedings  have  been  dismissed 
where  it  appears  that  the  company  was  not  in  possession  of 
the  land  by  virtue  of  any  process  of  the  court,  but  under  a 
deed  from  third  parties.* 

1.  So  held  where  a  company  subsequently  filed  an  abandonment'of  the  con- 
demned land  and  tendered  a  deed  to  the  owner  thereof,  the  abandonment 
and  the  deed  each  containing  a  clause  to  the  effect  that  each  should  be  re- 
spectively void  unless  it  should  appear  that  the  company  could  make  them 
without  prejudice  to  their  claim  to  other  land  included  in  the  same  con- 
demnation and  location.  Pinkerton  v,  Boston,  etc.,  R.  Co.,  109  Mass.  527, 
7  Am.  Ry.  Rep.  480. 

2.  Durham,  etc.,  R.  Co.  v.  North  Carolina  R.  Co.,  108  N.  Car.  304. 
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Foster  (Isaac)  et  al. 

V. 

Chicago,  Rock  Island  &  Texas  Ry.  Co. 

{Court  of  Civil  Appeals  of  Texas,  May  i,  1895.) 

Eminent  Domain  [(1)  24]— Application  by  Railroad  Company  for  Con- 
demnation of  Land — Statutory  Essentials  in  Texas — Instructions. — Under 
Rev.  Stat,  of  Texas,  art.  4182,  whicli  requires  that  in  condemnation  pro- 
ceedings tiie  application  of  ilie  railway  company  shall  state  "the  object 
for  which  the  same  [the  land]  is  sought  to  be  condemned,"  and  where 
such  application  states  that  the  company  requires  the  land  "for  right  of 
way,  depot  grounds,  and  other  purposes,"  it  is  error  for  the  court  to  re- 
fuse 10  charj»e  the  jury  that  "  if  the  plaintiff  has  failed  to  show  from  the 
evidence  that  it  wants,  and  needs  the  land  in  controversy  for  right  of 
way  and  depot  grounds,  or  has  failed  to  show  how  much  thereof,  and 
the  description  of  the  part  that  is  wanted  and  needed  for  such  purpose, 
they  will  find  a  general  verdict  for  the  defendant,"  where  the  evidence 
raises  the  issue  that  the  plaintiff  was  endeavoring  to  acquire  more  land 
than  it  expected  to  use  solely  for  its  right  of  way  and  depot  grounds. 
{Pa^e  3.) 

Same — Essentials  of  Application  to  Condemn  Land  by  Railroad  Company 
in  Texas— Surplusage  In  Same. — Rev.  Stat.  Texas,  art.  4180,  empowers  a 
railway  company  to  acquire,  in  the  manner  prescribed  by  statute  "any 
real  estate,  or  the  material  thereon,  required  for  the  purposes  of  its  in- 
corporation, or  the  transaction  of  its  business,  or  its  depots,  stations, 
buildings,  machine  and  repair  shops,  or  for  the  right  of  way,  or  any- 
other  lawful  purpose  connected  with,  or  necessary  to  the  completing, 

3  (N.  8.)  A.  &  E.  R.  Cas.— 1 
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Ezercue  of  Bight      Foster  r.  Chicago  R.  I.  &  T.  Ry.  Co. 

operating,  or  running  its  road,"  and  where,  in  condemnation  proceedings 
under  this  statute,  the  application  of  a  railway  company  states  that  the 
land  is  necessary  '•  for  right  of  way,  depot  grounds,  and  other  purposes," 
the  words  **  and  other  purposes  "  are  surplusage,  and  no  judgment  should 
be  based  thereon.     ^Page  2.) 

Same — Condemnation  of  Separate  Tracts— Measure  of  Damages  \{\)post\, 
— Under  the  above  statute  a  railway  company  is  not  required  to  con- 
demn each  tract  for  all  of  the  purposes  named,  but  can  have  land  appro- 
priated to  its  use  for  any  one  of  them,  and  the  damages  should  be 
measured  by  the  use  to  which  land  is  to  be  applied.  Where  land  has 
been  condemned  by  a  company  for  one  purpose,  it  cannot  be  applied  by 
it  to  any  other,  without  making  compensation  to  the  owner  of  the  fee 
for  the  damage  thus  caused.    (Page  3.) 

Same — Deposit  of  Amount  of  Award  of  Commissioner — Judicial  Notice 
Thereofi — On  the  trial  of  an  appeal  from  the  award  of  ihe  commissioners 
in  condemnation  proceedings  to  acquire  lands,  the  court  is  not  required 
to  take  judicial  notice  that  the  amount  of  the  award  has  been  deposited 
by  the  company  with  the  clerk  of  the  court.     {Page  4.) 

Appeal  from  Tarrant  county  court.     Reversed. 

Hogsett  &  Orrick,  for  appellants. 
N.  H.  LassiteVy  for  appellee. 

Head,  J. — This  is  a  proceeding  instituted  by  appellee  to 
condemn  to  its  use  certain  land  of  appellants  within  the  city 

of  Ft.  Worth.  In  this  state  a  railway  company 
ac^^uiro'und.    ^^  empowered  to  acquire  from  the  owner,  in  the 

manner  prescribed  by  statute,  **  any  real  estate  or 
the  material  thereon  required  for  the  purposes  of  its  incor- 
poration or  the  transaction  of  its  business,  for  its  depots, 
station  buildings,  machine  and  repair  shops,  or  for  the  right 
of  way,  or  any  other  lawful  purpose  connected  with  or  neces- 
sary to  the  building,  operating,  or  running  its  road."  Rev. 
St.  art.  4180. 

The  railway  is  not,  however,  required  to  condemn  each  tract 
for  all  of  these  purposes,  but  can  have  it  appropriated  to  its 

use  for  any  one  of  them ;  and  the  damages  should 
Heasnreof  be  measured  by  the  use  to  which  the  land  is  to  be 
damases.         applied.     Where  land  has  been  condemned  by  the 

company  for  one  purpose,  it  cannot  be  applied  by 
it  to  any  other  without  making  compensation  to  the  owner  of 
the  fee  for  the  damage  thus  caused.  Muhle  z/.  Railway  Co., 
86  Tex.  459,  57  Am.  &  Eng.  R.  Cas.  591;  Lyon  v.  Mc- 
Donald, 78  Tex.  71,  47  Am.  &  Eng.  R.  Cas.  217;  Buford  v. 
Smith,  2  Tex.  Civ.  App.  178.  ' 

The  railway  company  is   therefore  properly  required   by 
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statute  tp  state  in  its  application  **  the  object  for  which  the 
same  [the  land]  is  sought  to  be  condemned. "    Rev. 
St.  art.  4182.     The  report  of  the  commissioners  ^^l®?*/®*^^, 
and  the  judgment  entered    in    the    county  court  googut. 
should,  of  course,  follow  the  application,  and  dis- 
tinctly specify  the  purposes  to  which  the  company  is  author- 
ized to  apply  the  property. 

In  this  case  the  application  of  the  railway  states  that  it 
Avas  necessary  for  it  to  have  the  property  **  for  right  of  way, 
depot  grounds,  and  other  purposes."  The  judgment  from 
which  this  appeal  is  prosecuted  follows  the  application,  and 
condemns  the  land  to  the  use  of  appellee  **  as  a  right  of  way 
and  depot  grounds  and  other  purposes.'*  The  evidence 
shows  that  one  of  the  principal  uses  to  which  appellee  had  in 
fact  applied  the  land  pending  the  proceedings  was  to  obtain 
dirt  and  other  material  to  raise  the  roadbed  of  another  com- 
pany, to  enable  it  to  pass  thereunder.  We  think  under  this 
application  the  damages  should  have  been  assessed  upon  the 
basis  that  the  land  was  to  be  used  for  right  of  way  and  depot 
grounds  only,  and  the  jud<jment  should  have  so  restricted  it. 
The  words  **  and  other  purposes  "  should  be  stricken  from 
the  application  upon  exception,  as  not  sufficiently  specifying 
the  object  for  which  the  condemnation  is  sought. 

Appellants  requested  the  following  charge,  which  was  re- 
fused: *'  If  plaintiff  has  failed  to  show  from  the  evidence  that 
it   wants  and   needs  the   land   in  controversy  for 
right  of  way  and  depot  grounds,  or  has  failed  to  Oniy  land  act- 
show  how  much  thereof  and  the  description  of  the   """j  needed 

^  can  be 

part  that  is  wanted  and  needed  for  each  purpose,    acquired, 
you  will  find  a  general  verdict  for  defendants.*' 

As  stated  above,  under  the  application  in  this  case  appellee 
only  had  the  right  to  have  the  condemnation  for  one  or  the 
other  of  the  purposes  named  in  this  charge,  and  did  not  have 
the  right  to  appropriate  any  more  of  appellants*  land  than 
was  reasonably  necessary.  The  evidence,  we  think,  raised 
the  issue  that  appellee  was  seeking  to  acquire  more  of  appel- 
lant's land  than  it  expected  to  use  for  the  purposes  for  which 
the  condemnation  was  being  made,  and  the  requested  charge 
should  therefore  have  been  given,  so  as  to  restrict  it  within 
proper  bounds.  The  burden  was  upon  appellee  to  furnish  a 
proper  description  of  the  property  it  had  a  right  to  appro- 
priate, which  should  be  copied  into  the  judgment. 
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The  assignments  to  the  rulings  of  the  court  upon  the  excep- 
tions  to  the  application  upon  the  ground  that  it  does  not 
properly  describe  the  land  having  been  waived,  we  have  not 
considered  them.  Should  they  again  be  insisted  upon  in  the 
court  below,  the  law  upon  this  subject  will  be  found  fully 
treated  in  Parker  v.  Railway  Co.,  84  Tex.  333. 

Appellants  requested  the  court  to  charge  the  jury  **  that, 
plaintiff  having  taken  possession  of  the  land  in  controversy, 
you  can  in  no  event  find  damages  in  a  less  sum  than  eight 
hundred  and  twelve  dollars  and  fifty  cents." 

We  learn  from  a  bill  of  exceptions  that  this  was  based  upon 
the  assumption  that  the  evidence  showed  that  appellee,  since 
the  award  by  the  commissioners,  had  taken  posses- 
irdl'^'Vit"©"**  sion  of  the  land,  and  that  the  court  would  take 
awai^r  *  judicial  knowledge  of  the  fact  that  it  had  deposited 
the  amount  specified  with  the  clerk.  There  is 
evidence  in  the  record  from  which  it  apears  that  appellee  had 
entered  upon  the  land,  and  made  large  excavations,  but  the 
time  at  which  this  was  done  (whether  before  or  after  the 
award)  does  not  satisfactorily  appear.  There  is  no  evidence 
that  a  deposit  had  been  left  with  the  clerk  as  claimed,  nor  are 
we  in  any  manner  advised  as  to  the  circumstances  and  terms 
upon  which  it  was  made,  if  made  at  all.  We  are  not  pre- 
pared to  hold  that  the  court  was  required  to  take  judicial 
knowledge  of  a  transaction  of  this  kind,  had  with  the  clerk, 
not  authorized  by  the  statute  nor  explained  in  the  pleading. 

Ordinarily,  a  tender  is  made  in  pursuance  of  pleading,  set- 
ting forth  the  terms  of  the  offer,  and  under  such  circumstances 
it  may  well  be  held  that  the  court  should  instruct  the  jury  to 
allow  at  least'  the  sum  tendered,  or  in  a  proper  case  should 
dispose  of  the  money  in  the  judgment  without  a  finding  by 
the  jury  of  the  facts.  The  same  rule  would  also  obtain  in 
cases  where  the  deposit  or  tender  is  made  in  pursuance  of  a 
statute  which  directs  the  disposition  to  be  made  of  it.  Blum 
V.  Stein,  68  Tex.  615. 

But  we  think  it  would  be  going  too  far  to  hold  that  the 
court  must  take  notice  of  the  terms  upon  which  every  deposit 
of  money  is  made  with  its  clerk  by  one  of  the  parties  to  the 
litigation,  and  make  the  proper  disposition  of  it  in  accordance 
therewith,  regardless  of  the  manner  in  which  the  knowledge 
is  brought  to  its  attention.  If  it  be  true  that  appellee,  being 
satisfied  with  the  amount  allowed  by  the  commissioners,  took 
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no  steps  to  appeal  from  their  award,  and  paid  the  amount 
thereof  to  the  clerk  for  appellants,  we  see  nothing  in  this 
record  which  would  prevent  the  latter,  should  they  see  proper 
to  do  so,  from  abandoning  their  objections,  and  taking  down 
the  amount  so  deposited.  This  would,  however,  be  a  recog- 
nition of  appellee's  right  to  have  a  proper  judgment  entered 
in  accordance  with  the  award  and  application  upon  which  it 
was  based.  Twombly  v.  Railway  Co.  (decided  by  us  April 
17,  1895),  31  S.  W.  Rep.  81. 

We  therefore  hold  that  no  error  is  shown  by  this  record  in 
the  action  of  the  court  in  refusing  the  charge  complained  of. 

Reversed  and  remanded. 


Ellsworth  et  al. 

^• 
Chicago  &  I.  W.  Railway  Co. 

{Supreme  Court  of  Iowa,  May  24,  1894.) 

Condemnation  Proceedings— Notice  [(1)  p.  10]— Waiver  of  Defects 
Therelnt — A  published  notice  of  assessment  of  damages,  in  condemnation 
proceedings  brought  by  a  railroad  company,  directed  to  a  person  named 
and  to  "  all  other  persons  having  any  interest  in  or  owning  any  of  "  the 
land  described  in  the  notice,  is  not  sufficient  as  constructive  notice  to 
charge  an  owner  actually  named ;  but  where  such  owner  gave  notice  of 
appeal  from  an  assessment  of  damages,  and  recognizes  the  assessment  in 
in  his  petition,  the  objection  that  he  was  not  named  in  such  notice  is 
waived.     {Page  7.) 

Same— Assessment  of  Damages  [(1)  post\—\\.  is  a  general  ru)e  that 
damages  in  condemnation  proceedings  are  to  be  assessed  as  of  the  time 
when  the  commissioners  made  their  appraisement,  if  the  company  pro- 
ceeds under  the  assessment  with  reasonable  diligence  ;  and  the  values  as 
they  exist  at  that  time  will  control  on  an  appeal.     {Page  7.) 

Same— Same— Question  forJuryi—Where  the  notice  of  the  assessment  of 
damages  by  a  railroad  company  describes  only  a  4oacre  tract  of  land 
from  which  a  right  of  way  is  to  be  taken  out  of  an  entire  tract  of  480 
acres,  it  is  a  question  for  the  jury  wliether  the  construction  of  the  rail- 
road through  the  forty  acres  described  in  the  notice  causes  damage  to 
the  entire  farm  ;  and  whether  in  tlieir  judgment  this  is  so  or  not,  it  is  for 
them  to  assess  the  damages  accordingly.     {Page  8.) 

Same — Competency  of  Evidence  as  to  Cuts  and  Fills  upon  Land  In  De- 
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termining  Damages. — In  an  action  to  determine  a  right  of  way  through  a 
farm,  it  is  proper  to  show  the  cuts  ^nd  fills  which  the  railroad  company 
must  make  in  constructing  its  road,  in  order  that  the  jury  may  fully 
understand  the  nature  and  extent  of  the  changes  which  the  building  aud 
operation  of  the  railway  will  make  necessary,  and  thence  be  better  able 
to  ascertain  and  assess  the  dan»ages  which  result  from  such  construc- 
tion.    {,Page,  9.) 

Appeal  frorrr  Emmet  county  district  court.      Reversed, 

Soper,  Alleji  &  Morling^  for  appellant. 

Nagle  &  £irdsall  and  J,  G.  Myerly,  for  appellees. 

Robinson,  J. — In  February,  1892,  the  defendant  gave 
notice  to  J.  H.  Griffith,  **  and  all  other  persons  having  any 
interest  in  or  owning  anv  of  "  the  N.  E.  \  of  the  N.  W.  \j 
jp^^^^  the  N.  W.  ^  of  the  N.  W.  i,  the  N.  W.  \  of  the 

N.  E.  |,  the  S.  E.  \  of  the  N.  W.  |,  and  the  S. 
W.  J  of  the  N.  W.  \j  all  in  section  16,  township  99,  range 
31,  that  it  had  located  its  railway  over  tiie  land,  and  desired 
the  right  of  way  over  it,  and  that,  unless  the  landowners 
should  have  the  damages  to  be  caused  by  taking  the  right  of 
way  appraised  on  or  before  the  25th  day  of  March,  the  de- 
fendant would  proceed  to  have  them  appraised  on  the  22d 
day  of  April. 

On  the  date  last  named  the  defendant  caused  the  damages 
to  be  appraised,  and  they  were  fixed  at  $135.  That  sum  was 
paid  by  the  defendant  to  the  sheriff  on  the  lOth  day  of  June, 
1892. 

On  the  1 8th  diay  of  May,  Griffith  and  the  plaintiffs  served 
a  notice  of  appeal  from  the  assessment,  and  on  the  23d  day 
of  August,  1892,  the  plaintiffs  filed  what  is  known  a  **  Petition 
of  Intervention,*'  in  which  they  allege  that  they  are  nonresi- 
dents of  Emmet  county;  that  they  were,  and  had  been  for 
more  than  10  months,  the  owners  of  the  N.  J  and  the  S.  W. 
\  of  section  16,  township  99,  range  31,  and  that  it  constituted 
one  tract ;  that  by  reason  of  the  location  of  the  railway  across 
the  land,  and  the  appropriation  of  the  right  of  way,  they  had 
been  damaged  in  the  sum  of  S2000;  that  the  only  notice 
given  to  them  of  the  assessment  proceedings  was  one  pub- 
lished in  a  newspaper  in  Emmet  county;  and  that  Griffith  had 
no  interest  in  the  land.  The  jury  in  the  district  court  fixed 
the  damages  of  plaintiffs  at  the  sum  of  $850. 

I.  The  land  was  sold  in  the  year  1891,  by  the  auditor  of 
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Emmet  county,  in  8o-acre  tracts,  to  three  diflferen.  persons, 
one  of  vthom  was  Griffith,   but  the  contracts  of 
purchase  were  assigned  to  the  plaintiffs;  and  it  was  prti^j^entT 
agreed  in  open  court,  at  the  time  of  the  trial,  that 
they  were  then  the  owners  of  the  land.     It  does  not  appear, 
however,    that   the   defendants  had  any  knowledge   of   the 
ownership  of  plaintiffs  when  the  notice  of  appraisement  was 
served. 

It  was  held  in  Birge  v.  Railway  Co.,  65  Iowa,  442,  20  Am. 
&  Eng.  R.  Cas.  291,  that  a  published  notice  to  a  person 
named,  and  *'  all  other  persons  having  any  interest  in,  or 
owning  any  of,'*  the  land  described  in  the  notice,  was  not 
sufficient,  as  constructive  notice,  to  charge  an  owner  not 
named,  but  that  if  it  actually  notified  him,  and  he  appeared 
at  the  assessment,  as  he  might  be  expected  to  do  if  properly 
notified,  the  object  would  be  acomplished. 

It  is  not  shown  that  the  plaintiffs  in  this  case  appeared  at 
the  assessment,  but  they  gave  notice  of  appeal  from  it,  and 
recognize  it  in  their  petition.  The  proceedings  in  the  district 
court  were  in  all  respects  conducted  as  though  they  had  been 
parties  to  the  assessment.  They  were,  in  effect,  and  for  all 
practical  purposes,  substituted  for  Griffith,  as  the  owners  of 
the  property.  This  proceeding  was  the  one  recognized  by 
statute  as  the  proper  one  for  ascertaining  the  damages  caused 
by  the  taking  of  the  right  of  way.  Daniels  v.  Railway  Co., 
35  Iowa,  134. 

In  view  of  these  facts,  it  must  be  held  that  the  rights  of 
the  plaintiffs  are  the  same  they  would  have  been,  had  they 
been  duly  notified  of  the  assessment  proceedings,  and  that, 
for  the  purposes  of  this  appeal,  they  must  be  regarded  as 
parties  to  those  proceedings.  The  rights  acquired  by  the 
defendant  are  the  same  they  would  have  been  had  that  been 
the  case.     See  Railroad  Co.  v.  Patch,  28  Kan.  470. 

It  is  the  general  rule  that  the  damages  are  to  be  assessed 
as  of  the  time  when  the  commissioners  make  their  appraise- 
ment, if  the  company  proceeds  under  the  assessment  with' 
reasonable  diligence,  and  that  the  values  as  they  existed  at 
that  time  are  to  control  on  appeal.  Hartshorn  v.  Railroad 
Co..  52  Iowa,  617.  See  also,  Gear  v.  Railway  Co.,  20  Iowa, 
523;  Noble  V.  Railway  Co.,  61  Iowa,  638,  14  Am.  &  Eng. 
R.  Cas.  208;  Hayes  v.  Railway  Co.,  64  Iowa,  753,  17  Am. 
&  Eng.  R.  Cas.  iio;  Mills,  Em.  Dom.  §  218. 
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The  appellant  contends  that  the  district  court    erred  in 
allowing  the  plaintiffs  to  prove  the  value  of  the  land  at  the 
time  of  the  trial  in  that  court.     The  appellees  do  not  deny  . 
that  the  rule  for  ascertaining  damages  is  as  stated,  but  claim 
that  it  was  followed  by  the  court. 

We  think  the  claim  is  not  sustained  by  the  record.  One 
witness  was  permitted  to  answer  this  question:  **  How  much 
less,  if  anything,  in  your  judgment,  is  this  tract  of  land  worth 
by  reason  of  the  appropriation  of  a  strip  one  hun- 
amialld**^'  ^^^^  ^^^^  wide,  running  diagonally  through  it,  as 
shown  by  the  plat,  ;thau  it  was  before  the  appio- 
priation  of  the  strip  ?  *'  It  is  clear  that  the  question  calls  for 
the  value  of  the  tract,  not  at  the  time  of,  and  immediately 
after,  the  assessment,  but  at  the  time  the  question  was  asked, 
and  that  it  should  not  have  been  allowed.  Other  questions 
of  the  same  character  were  asked,  and  the  error  of  the  court 
in  permitting  answers  to  such  questions  was  in  effect  incor- 
porated in  the  charge  to  the  ']ury.  As  there  had  been  a  large 
increase  in  the  value  of  the  land  during  a  few  months  preced- 
ing the  trial  in  the  district  court,  it  is  probable  that  the  errors 
pointed  out  were  prejudicial. 

2.  The  notice  for  the  assessment  of  damages  described  only 
the  40-acre  tract  of  land  from  which  the  right  of  way  was  to  ' 

be  taken.  The  court  permitted  the  plaintiffs  to 
]>amag«t-To  show  the  damage  to  the  480  acres  of  land  which 
whai confined,  they  own,  and  directed  the  jury  that,  in  determin- 
ing the  question  of  damages,  their  inquiry  should 
not  be  confined  to  that  part  of  the  land  lying  contiguous  to 
the  proposed  road,  but  to  determine  the  damages  to  the  entire 
tract,  taken  together  as  a  whole. 

It  was  said  in   Hartshorn  v.    Railway  Co.,   52   Iowa,  614, 

that  government  subdivisions  are  not  entitled  to 

tratiTecM«s.    Consideration,  and  have  no  effect  in  determining 

the  damages  caused  by  taking  a  right  of  way,  but 

that  they  should  be  ascertained  by  considering  the  entire  farm, 

as  a  whole. 

In  Dudley  v.  Railway  Co.,  72  Iowa,  410,  36  Am.  &  Eng. 
R.  Cas.  593,  it  was  said:  **  When  a  farm  is  crossed  on  a  right 
of  way,  that  the  damage  to  the  entire  farm  is  to  be  considered, 
in  estimating  damages,  is  hardly  an  open  question  in  this 
state." 

In  Cox  V.  Railway  Co.,  yy  Iowa,  23,  it  was  said  that  the 
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law  in  regard  to  farm  lands  is  settled,  and  that  the  owner  of 
such  land,  **  is  not  limited  in  his  right  of  recovery  to  the  sub- 
division of  land  crossed  or  touched  by  the  right  of  way,  but 
that  the  entire  farm,  of  whatever  size,  if  in  one  tract,  or  so 
lying  that  it  is  used  as  one  farm,  may  be  considered." 

We  think  it  is  immaterial  that  the  defendant  gave  notice 
of  the  appraisement  of  damages  to  parts,  only,  of  a  tract  of 
land.  If  the  tracts  specified  are  merely  parts  of  a  body  of 
land  which  should  be  treated  as  an  entirety,  the  commissioners 
are  appointed  by  the  sheriff  to  determine  the  damages  to  the 
whole,  and  the  same  rule  should  be  followed  on  appeal  to  the 
district  court.  ' 

It  will  be  noticed  that  in  the  cases  cited  it  is  said  that  the 
entire  farm,  or  tract  used  as  one  farm,  is  to  be  con- 
sidered as  an  entirety,  for  the  purpose  of  assess-  same— Qaes- 
ing  damages,  but  the  land  involved  in  this  case  is  tionnforjBrj. 
unimproved  land,  and  is  of  diversified  qualities, 
adapted  for  different  purposes.  It  is  not  used  as  an  entirety, 
and  it  is  not  shown  that  the  plaintiffs  designed  so  to  use  it. 
Possibly,  the  entire  tract  would  make  a  good  stock  farm,  as 
some  of  it  is  grazing  land,  and  some  adapted  to  cultivation; 
that  it  would  be  more  valuable  if  used  as  a  single  tract ;  and 
that  it  should  be  treated  as  designed  for  such  use.  But  that 
was  not  conceded  on  the  trial,  and  the  evidence  did  not 
authorize  the  court  to  assume  that  such  was  the  fact.  The 
right  of  way  does  not  touch  either  half  of  the  southwest 
quarter,  nor  th^  south  half  of  the  northeast  quarter  of  the 
section,  and  each  of  them  was  sold  by  the  auditor  separately, 

In  view  of  the  facts  to  which  we  have  called  attention,  we 
are  of  the  opinion  that  whether  the  entire  tract  should  have 
been  considered  as  a  whole,  or  portions  of  it  separately,  in 
estimating  the  damages,  were  questions  of  fact,  which  should 
have  been  submitted  to  the  jury.  Kremer  v.  Railway  Co., 
51  Minn.  15. 

3.  The  defendant  complains  that  evidence  was  received  to 
show  the  cuts  and  fills  the  defendant  would  be  required  to 
make   in  order  to  construct   its   road,   and   what 
effect  the  road  would  have  upon  farming  opera-  Competeawj 
tions.     We  do  not   understand  the  purpose   for  efidVoce." 
which  evidence  was  admitted  on  the  part  of  the 
plaintiffs  that  it  would  be  necessary  to  bridge  a  certain  stream, 
but  it  may  be  that  the  relevancy  and  competency  of  the  evi- 
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dence  would  be  shown  on  another  trial.  It  is  only  necessary 
for  us  to  say  that  evidence  to  show  the  effect  which  the 
building  of  the  railway  will  have  upon  the  use  of  the  farm, 
and  upon  the  manner  of  carrying  it  on,  may  be  competent, 
in  order  that  the  jury  may  fully  understand  the  nature  and 
extent  of  the  changes  which  the  building  and  operation  of 
the  railway  will  make  necessary,  and  thus  be  better  able  to 
ascertain  and  assess  the  damages. 

For  the  reasons  shown  the  judgment  of  the  district  court 
is  reversed. 


ABSTRACTS   OF    RECENT    DECISIONS 

(1)  Necessity  of  Notice  to  Owner  of  Land  [(1)  p.  \\\— Notice  by  Com- 
viissioners  under  Kansas  Statute, — The  notice  required,  by  para- 
graph 1395  of  the  General  Statutes  of  1889,  to  be  given  in  proceed- 
ings to  condemn  the  right  of  way  for  a  railroad,  may  be  given  and 
signed  by  the  commissioners  appointed  to  malce  the  condemnation. 
Clement  v.  Wichita  &  S.  W.  R.  Co.,  53  Kan.  682. 

Same— Sanne— Report  of  Commissioners.— The  commissioners  may 
properly  embody  in  the  report  which  they  file  with  the  county  clerk 
a  statement  of  their  doings  with  reference  to  giving  notice  of  the 
time  when  they  will  proceed  to  lay  off  the  route  of  the  railroad,  aftd 
such  recitals  are  prima  facie  evidence  of  the  facts  therein  stated. 
Clement  v.  Wichita  &  S.  W.  R.  Co..  53  Kan.  682. 

Same— Same — Prima  Facie  Showing  as  to  Giving  Notice.— Recitals  in 
the  report  of  the  commissioners  appointed  to  condemn  a  right  of 
way  showing  the  following  facts:  **  Afterwards,  on  the  ist  day  of 
July,  A.  D.  1887,  we  caused  to  be  published  in  the  Sumner  County 
Standard,  a  newspaper  published  in  said  Sumner  county,  a  notice, 
of  which  the  following  is  a  copy," — following  which  is  a  notice  that 
they  will  proceed  to  lay  off  the  route  on  the  30th  day  of  July,  a.d. 
1887,  which  notice  is  dated  at  the  bottom  "June  28,  1887,"  and 
signed  by  the  commissioners.  After  this  comes  the  following  re- 
cital: "Which  said  notice  was  published  for  30  days  before  the 
time  fixed  for  proceeding  to  lay  off  said  route,  and  afterwards,  on, 
to  wit,  the  30th  day  of  July,  a.d.  1887,  at  the  time  and  place  men- 
tioned in  said  notice  aforesaid,  we  met,  organized,  and  adjourned, 
to  meet  at  the  same  place  on  the  3d  day  of  August,  1887," — having 
been  acted  on  by  the  commissioners,  as  a  valid  notice,  and  so  con- 
strued by  the  district  court,  heldy  to  show  prima  facie  that  30  days* 
notice  was  given  as  required  by  the  statute.  Clement  zk  Wichita  & 
S.  W.  R.  Co.,  S3  Kan.  682. 

Same— Same— Service  of  Notice  on  Agent  of  Nonresident  Owner — 
Michigan  Statute. — 3  How.  Ann.  Stat.  §  3332,  relative  to  service  of 
notice  of  the  condemnation  of  land  upon  nonresident  owners  there- 
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of,  and  which  provides  that  if  such  an  owner  has  an  agent  within 
the  state  service  may  be  made  upon  such  agent,  otherwise  service 
may  be  made  upon  the  owner  within  or  without  the  state,  permits 
personal  service  out  of  the  state,  or  service  upon  an  agent,  if  there 
be  one,  at  the  option  of  the  petitioner.  Saginaw  T.  &  H.  R.  Co.  v. 
Bordner,  (Mich.)  66  N.  W.  Rep.  62. 

Same-— Same — Same. — An  attempted  condemnation  of  land  for  the. 
riglu  of  way  of  a  railroad,  without  giving  the  notice  provided  by 
paragraph  1395  of  the  General  Statutes  of  1889,  is  void.  Kansas 
City  &  S.  W.  R.  Co.  v.  Fisher,  53  Kan.  512. 


NOTES 

(1)  p.  10]  Necessity  for  Notice  to  Owner  of  Land  of  Proceedings  to  Con- 
demn Same. — Property  cannot  be  taken  under  an  exercise  of  the 
right  of  eminent  domain  without  some  notice  to  the  owner,  or  some 
opportunity  on  his  part  at  some  stage  of  the  proceeding  to  be  heard 
as  to  the  compensation  to  be  awarded  him.  Stuart  v.  Palmer,  74 
N.  Y.  183. 

As  to  the  legal  necessity  for  notice  in  such  cases,  and  the  sufficient 
reasons  thereof,  the  court  in  the  above-cited  case  uses  this  language: 
"  An  act  of  the  legislature  arbitrarily  taking  property  for  the  public 
good,  and  fixing  the  compensation  to  be  paid,  could  not  be  upheld. 
There  would  in  such  case  be  the  absence  of  that  '  due  process  of  law ' 
which  botli  the  federal  and  state  constitutions  guarantee  to  every  citi- 
zen. Can  it  be  that  when  the  public  takes  land  for  a  public  highway  the 
owners  thereof  are  entitled  to  a  hearing  as  to  the  compensation  which 
thev  are  to  receive  and  yet  that  the  lands  on  both  sides  of  the  highway 
may  be  assessed  to  pay  such  compensation  to  their  entire  value,  without 
any  opportunity  on  the  part  of  the  owners  to  be  heard  "> 

•*  The  lesjislature  can  no  more  arbitrarily  impose  an  assessment  for  which 
property  may  be  taken  and  sold  than  it  can  render  a  judgment  against  a 
person  without  a  hearing.  It  is  a  rule  founded  on  the  first  principles  of 
natural  justice  older  than  written  constitutions  that  a  citizen  shall  not 
be  deprived  of  his  life,  liberty,  or  property  without  an  opportunity  to  be 
heard  in  defense  of  his  rights,  and  the  constitutional  provision  that  no 
P'Tson  shall  be  deprived  of  these  '  without  due  process  of  law  '  has  its 
foundation  in  this  rule.  This  provision  is  the  most  important  guaranty 
of  oersonal  rights  to  be  found  in  the  federal  or  state  constitution.  It  is 
a  limitation  upon  arbitrary  power,  and  is  a  guaranty  against  arbitrary 
legislation.  No  citizen  shall  arbitrarily  be  deprived  of  his  life,  liberty,  or 
property.     This  the  le^jislature  cannot  do  nor  authorize  to  be  done. 

"•  Due  process  of  law  *  is  not  confined  to  judicial  proceedings,  but  ex- 
tends to  every  case  which  may  deprive  a  citizen  of  life,  liberty,  or  prop- 
erty, whether  the  proceedings  be  judicial,  administrative,  or  executive  in 
its  nature.  Weimer  v,  Bunbury,  30  Mich.  201.  This  great  guaranty  is 
alwavs  and  everywhere  present  to  protect  the  citizen  against  arbitrary 
interference  with  these  sacred  rights." 

Before  a  court  can  enter  judgment  upon  an  application  made  to 
appropriate  land  to  public  use,  the  owner  of  the  land  must  have 
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notice  of  such  application,  but  at  whatever  stage  of  the  proceedings 
the  owner  of  the  land  is  notified  to  appear,  after  such  notice  he  has 
the  right  to  contest  the  appropriation  of  his  land  to  the  petitioner's 
use.  Baltimore  &  O.  R.  Co.  v.  Pittsburgh,  W.  &  K.  R.  Co.,  17  W. 
Va.  812,  10  Am.  &  Eng.  R.  Cas.  444. 

In  Seifert  ik  Brooks,  34  Wis.  443,  it  was  held  that,  under  the  pro- 
vision of  the  constitution  of  that  state  (Art.  XI,  §  2),  which  declares 
that  **  no  municipal  corporation  shall  take  private  property  for  public 
use  against  the  consent  of  the  owner,  without  the  necessity  therefor 
being  established  by  the  verdict  of  a  jury,"  the  proceeding  to  deter- 
mine such  necessity  is  adverse  (Lumsden  v,  Milwaukee,  8  Wis.  485), 
and  no  step  in  its  nature  final  is  valid  if  taken  without  notice  to  the 
owner  of  the  property. 

And  notice  to  one  tenant  in  common  can  affect  his  own  share  only. 
This  rule  is  not  changed  by  the  fact  that  the  tenants  in  common 
are  husband  and  wife,  and  that  notice  has  been  served  upon  the 
husband.     Whitcher  z^.  Benton,  48  N.  H.  157. 

In  New  York  an  owner  of  land  whose  property  has  been  taken 
for  a  railroad  is,  under  the  laws  of  1847,  ch.  455,  entitled  to  notice 
of  the  empaneling  of  the  jury,  and  of  the  subsequent  proceeding 
before  thenv;  when,  independent  of  anything  in  the  statute,  no  pro- 
ceeding affecting  the  judicial  rights  of  another,' occurring  in  his 
absence  without  notice,  can  be  valid.  People  v.  Tallman,  30  Barb. 
(N.  Y.)  222  ;  Kinderhook  v.  Claw,  15  Johns.  (N.  Y.)  537. 

In  Dietrich  v.  Murdock,  42  Mo.  279,  it  was  held  that  whether  the 
proceedings  by  a  railroad  corporation,  exercising  the  right  of  eminent 
domain,  were  sufficient  to  divest  the  title  of  the  owner  of  the  land 
upon  which  the  road  of  the  company  was  located,  or  whether  such 
owner  thereby  had  any  legal  notice  of  an  intention  of  the  company 
to  take  any  portion  of  his  land,  is  immaterial,  if,  for  a  number  of 
years  after  the  initiatory  steps  were  taken  for  the  location  and  con- 
struction of  the  road  there  was  no  attempt  on  his  part  to  prevent 
the  execution  of  the  work.  In  such  a  case  it  must  be  assumed  that 
the  occupation  of  his  land  by  the  company,  and  for  the  purpose  to 
which  it  was  applied,  was  assented  to  by  him.  Being  thus  permitted 
to  occupy  the  land,  the  law  would  protect  the  company  in  the  en- 
joyment of  any  property  used  in  connection  with  such  occupation, 
and,  if  compelled  to  leave  the  premises  by  proper  proceedings, 
would  permit  such  property  to  be  removed.  See  Desluge  v.  Pearce, 
38  Mo.  588,  and  cases  cited. 
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Lime  Rock  Railroad  Co. 

V. 

Farnsworth  (Lucy  C). 

{^Supreme  Judicial  Court  of  Maine,  December  20,  1893.) 

Eminent  Domain — Exercise  of  Right  by  Railroad  [(1)  p.  24] — What 
Passes  Thereby^ — A  railroad  company  in  taking,  by  statute  authority,  a 
strip  of  land  for  the  location,  construction,  repair,  and  convenient  use  of 
its  road,  thereby  takes  all  the  marble  or  lime  rock  upon  or  under  the  sur- 
face of  such  strip,  irrespective  of  the  question  of  a  diversity  of  owner- 
ship of  the  land  and  of  the  marble  or  lime  rock  upon  or  under  the  sur- 
face thereof.     {Page  1 5.) 

Same — Separate  Ownership  of  the  l\Aarble  or  Lime  Rocic  in  Land  Talcen 
— Right  of  Railroad  to  have  Damages  Assessed  to  Each  Owner. — If  the 
marble  or  lime  rock  upon  or  under  the  surface  of  land,  taken  by  a  rail- 
road company  under  statutory  authority,  is  owned  separately  from  the 
rest  of  the  land,  the  railroad  company  can  maintain  a  petition  for  the 
assessment  of  the  damages  that  the  owner  of  the  marble  or  lime  rock 
has  sustained  from  such  taking,  irrespective  of  the  question  of  damages 
to  the  owner  of  the  fee  of  the  land.     {Page  16.) 

Agreed  case  from  supreme  judicial  court,  sitting  in  and  for 
Knox  county. 

Proceedings  to  condemn  land  brought  by  the  Lime  Rock 
Railroad  Company  against  Lucy  C.  Farnsworth. 

In  the  court  below  the  parties  stated  their  case  as  follows : 
**The  petitioners,  the  Lime  Rock  Railroad  Company,  in 
their  petition  set  forth  that  said  railroad,  as  located  by  its 
several  locations,  aforesaid,  includes  within  its  location  the 
following  described  real  estate,  situate  in  said 
Rockland,  viz.,  a  strip  of  land  four  rods  wide,  being  ^^^^^  "»•• 
two  rods  on  either  side  of  and  parallel  with  the  centre  line  of 
the  Lime  Rock  Railroad,  on  the  Engine  'Quarry  Branch,  so- 
called,  and  running  from  land  of  the  Cobb  Lime  Co.,  formerly 
of  Susan  Singhi,  on  the  northeast,  to  land  of  Cobb  Lime  Co., 
formerly  of  John  H.  Adams,  on  the  southwest;  that  said  land 
is  necessary  for  the  purposes  and  uses  of  said  Lime  Rock  Rail- 
road, and  said  Lime  Rock  Railroad  Company  have  taken  the 
same  for  the  location,  construction,  repair,  and  convenient 
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use  of  it  road,  as  for  public  uses,  and  all  the  materials  in  and 
upon  it,  in  accordance  with  the  provisions  of  its  charter  and 
the  statutes  of  this  state  in  such  cases  made  and  provided ; 
that,  when  said  location  was  filed  and  approved,  the  lime  rock 
jmd  minerals  in  the  above-described  land  were  owned  by 
Lucy  C.  Farnsworth,  of  Rockland;  that  the  Lime  Rock 
Railroad  Company  have  settled  with  the  owners  of  the  soil 
for  the  damage  occasioned  by  the  crossing  said  land  as  afore- 
said, and  prays  that  the  county  commissioners  will  estimate 
and  assess  the  damage  to  which  the  above-named  Lucy  C. 
Farnsworth  is  entitled,  by  reason  of  the  taking,  by  your  peti- 
tioner, of  said  real  estate,  to  be  paid  to  the  said  Lucy  C. 
Farnsworth  by  your  petitioner. 

**It  is  admitted  that  the  Lime  Rock  Railroad  Company  is 
legally  authorized  and  empowered  to  take  and  hold  land  for 
the  purposes  above  mentioned;  that  its  lines  of  railroad  are 
legally  located,  accepted,  and  recorded. 

** It  is  admitted  that  Phillip.  Ulmer,  in  1813,  conveyed  to 
Andrew  Ulmer  *  all  the  marble  or  lime  rock  '  which  is  within 
the  lot  of  land  over  which  the  road  is  located,  this  conveyance 
being  separate  and  distinct  from  that  of  the  soil;  that  the 
title  of  Andrew  Ulmer,  under  this  deed,  through  several  mesne 
conveyances,  was,  at  the  time  of  the  taking  by  the  railroad 
company,  in  Lucy  C.  Farnsworth ;  also,  that  the  title  to  the 
soil  has  come  down  from  Philip  Ulmer,  through  various 
channels,  until  it  reached  the  owners  at  the  time  of  the  taking 
by  the  railroad  company,  with  which  owners  the  railroad 
company  has  settled  for  the  damages  caused  by  such  taking. 

**It  is  admitted  that  no  marble  or  lime  rock,  within  the 
location  aforesaid,  was  actually  taken  or  used  for  the  construc- 
tion of  the  railroad,  and  that  it  is  not  known  that  there  is  any 
marble  or  lime  rock  within  the  land  taken  for  such  location ; 
there  being  none  on  the  surface  of  the  earth,  though  valuable 
quarries  have  been  opened  in  the  immediate  vicinity  of  said 
location, 

**At  the  time  of  the  hearing  on  said  petition,  before  the 
county  commissioners,  Lucy  C.  Farnsworth,  filed  with  them 
a  motion  to  dismiss  the  proceedings  for  the  following  alleged 
reasons : 

**(i)  Because  said  petition  does  not  allege  or  set  forth  that 
any  land  or  lands  of  Lucy  C.  Farnsworth  have  been  taken  or 
used  by  said  railroad  company. 
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"(2)  Because  the  petition  aforesaid  alleges  that  the  land 
for  the  right  of  way  described  in  said  petition  has  been  pur- 
chased or  settled  for  by  said  railroad  company. 

**(3)  Because  the  statute  confers  no  right  or  authority  on 
railroad  corporations  to  appropriate  or  take  lime  rock  or  other 
minerals  separate  from  lands  or  soil;  nor  does  it  confer  upon 
boards  of  county  commissioners  jurisdiction  to  assess  damages 
therefor. 

**(4)  Because  said  petition  does  not  set  forth  that  any  of 
the  lime  rock  and  minerals  therein  mentioned  has  in  fact  been 
taken  or  appropriated  by  said  railroad  company. 

**If,  upon  the   foregoing  statement  of  facts,   the  petition 

•  for  assessment  of  damages  aforesaid   can  be  sustained,   and 

damages  legally  assessed,  the  petition  and  appeal  is  to  stand 

for  trial;  otherwise,  the  petition  is  to  be  dismissed,  with  costs 

for  the  appellant." 

C.  E.  &  A.  S.  Little  fields  for  plaintiff. 
Mortland  &  Johnson,  for  defendant.  ) 

Emery,  J. — There  is  a  tract  of  land  in  Rockland  with  a 
divided  ownership.  Lucy  C.  Farnsworth  owns  **  all  the 
marble  or  lime  rock  "  within  the  tract.  A  third  party,  whose 
name  is  not  stated,  owns  all  the  rest  of  the  tract. 
The  Lime  Rock  Railroad  Company,  for  the  loca- 
tion, construction,  repair,  and  convenient  use  of  its  foad," 
has  assumed  to  take  and  hold,  as  for  public  uses,  out  of  this 
tract,  a  strip  of  '*  land  and  all  materials  in  and  upon  it,'*  in 
accordance  with  Rev.  St.  c.  51,  §  14. 

The  railroad  company,  so  far,  has  not  actually  taken  or 
used  any  marble  or  lime  rock  out  of  the  land,  and  it  is  not 
known  that  there  is  any  such  material  within  the  land. 

The  railroad  company  has  settled  with  the  third  party  for 
all  damages  caused  him  by  such  taking,  and  now,  according 
to  Rev.  St.  c.  51,  §  19,  has  filed  its  petition  for  the  ascer- 
tainment of  the  damages  caused  Mrs.  Farnsworth  by  the  same 
taking.  Mrs.  Farnsworth  has  moved  for  the  dismissal  of  the 
petition.  She  contends  that  the  court  cannot  take  cognizance 
of  the  petition,  for  reasons  substantially  as  follows: 

First.  That  the  railroad  company  has  not  assumed  to  take 
as  for  public  uses,  or  in  any  way  to  appropriate,  her  **  marble 
or  lime  rock,"  nor,  indeed,  to  take  any  of  her  interest  in  any 
land. 
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Second.  That  the  statute  does  not  authorize  the  taking  of 
marble  or  lime  rock  for  railroad  purposes. 

The  railroad  company  was  by  statute  authorized  to  take  the 
particular  strip  of  land  it  assumed  to  take,  no  matter  who 
owned  it,  nor  how  minutely  its  ownership  was  subdivided. 
The  statute  (Rev.  St.  c.  51,  §  14)  does  not  mention  estates, 
titles,  or  interests  in  real  estate  as  subjects  for  condemnation. 
It  speaks  solely  of  **  land  and  all  materials  in  and  upon  it." 
It  means  not  personal  interests  in  lands,  but  the  land  itself, 
the  res. 

The  process  in  taking  the  land  in  the  first  instance  is  not 
against  persons  having  estates  or  interests  in  the  land.  They 
are  not  summoned  to  show  cause,  against  the  taking.  There 
is  no  occasion  for  the  company  to  consider  the  ownership,  or 
divisions  of  ownership,  until  the  beginning  of  the  subsequent 
proceedings  for  the  estimation  and  payment  of  damages.  Up 
to  this  point  the  railroad  company  has  to  deal  with  the  land 
only. 

The  term  **  land,'*  in  this  statute,  evidently  has  its  com- 
prehensive common-law  signification,  including  *'not  only  the 
face  of  the  earth,  but  everything  under  it  or  over 
••Land"-       j|.»»  ^2  Bl.  Comm.  1 8),  at  least  so  far  as  necessary 

niiat  IK  meant    r        ,,        ,         ,.  ^[         ^.  •  "^ 

tiierabr.  for  the  location,  construction,  repair,  and  conven- 

ient use  of  the  railroad.  Rev.  St.  c.  i,  §  6,  cl. 
lo;  State  v.  Railroad  Comers,  56  Conn.  308;  Davis  v.  Jeffer- 
son Gas  Co.,  147  Pa.  St.  130. 

It  follows  that  Mrs.  Farnsworth's  interest  in  this  land — her 
marble  **  or  lime  rock  *'  therein,  if  any — was  lawfully  taken 
by  the  company,  as  for  public  uses,  when  it  took  the  land 
itself. 

The  company  was  bound  to  make  just  compensation  to  all 
the  different  owners  as  soon  as  it  had  taken  the  land  under 
its  statute  authority.  It  did  not  need  to  delay  this 
Compensation  Compensation  until  it  had  entered  upon  or  made 
tooTrner.  somc  usc  of  the  land,  or  of  the  materials  in  and 
upon  it.  The  petition  in  this  case  was  not  pre- 
maturely filed.  The  company  has  the  rl^ht  to  procure  an 
early  adjudication  of  Mrs.  Farnsworth's  d;...i.i^cs,  if  any,  even 
before  entering  upon  the  land. 

The  uncertainty  of  the  existence  of  any  marble  or  lime 
rock  in  the  land  docs  not  bar  the  petition.  There  is  a  possi- 
bility of  their  existence,   and  hence  a  possibility  that  Mrs. 
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Farnsworth  has  suffered  some  damage  by  the  taking  the  land. 
This  possibility  the  company  is  entitled  to  guard  against  by 
making  seasonable  compensation  to  her. 

It  is  urged  that  there  can  be  no  just  estimate  of  damages 
under  this  petition,  for  the  reason  that  it  is  physi-  Heannreof 
cally   impossible  to  determine    the    existence,  or  <>*»»*«*■• 
quantity,  or  quality,  of  any  marble  or  lime  rock  under  the 
surface  of  this  land. 

Our  remarks  upon  the  elements  of  the  damage,  or  the  mode 
of  assessing  them,  will  be  mere  dicta,  as  those  questions  do 
not  arise  at  present ;  but  we  have  been  shown  no  reason  why 
the  rules  and  principles  applicable  in  other  cases  of  assessing 
damages  for  taking  land  are  not  applicable  in  this  case.  If 
Mrs.  Farnsworth's  interest  in  the  land  had  no  market  value 
just  before  the  taking,  she  has  not  suffered  any  legal  damage. 
If  her  interest  then  had  a  market  value,  how  much  was  it 
reduced  by  the  company's  action  would  seem  to  be  the  ques- 
tion. The  existence  and  the  depreciation  of  the  market  value 
can  be  determined  in  this  case  by  the  same  kind  of  evidence 
as  in  other' cases.  This  was  the  mode  followed  in  Pennsyl- 
vania in  cases  similar  to  this.  Reading  &  P.  R.  Co.  v,  Balt- 
haser,  1 19  Pa.  St.  472  ;  Penn  Gas.  Coal  Co.  v.  Versailles  Fuel 
Gas  Co.,  131  Pa.  St.  522. 

An  objection  is  urged  against  the  form  of  the  petition  that 
it  does  not  state  in  terms  that  some  **  land  '*  of  -,  .,  , 

Saffleienejr  of 

Mrs.   Farnsworth  had  been  taken.     The  petition  deMriptfonof 
describes  the  land  taken,  and  then  describes  Mrs.   ia»diiipeti- 
Farnsworth*s  interest  in  the  land.    This  is  sufficient.   ^  *"* 

Motion  to  dismiss  denied.  Petition  sustained,  and  case 
remanded  for  trial, 

8  (N.  8.)  A.  &  £.  R.  Cas.— 3 


18  EMINENT  DOMAIN  [7(^.'  ^ 

In  StreeU  Jones  v.  Erie  &  P.  R  Go, 


Jones  (John  P.) 

V. 

Erie  &  Pennsylvania  Railroad  Co. 

{Supreme  Court  of  Pennsylvania,  July  i8,  1895.) 

Eminent  Domain  [(1)  p.  24]— Right  of  Way  Secured  Thereby  on  Streets 
of  Cities— Extent  of  Appropriation. — Although  a  railroad  company  may, 
by  statute,  acquire,  by  eminent  domain,  a  right  of  way  on  the  streets  of 
a  city  and  secure  to  its  use  a  right  of  way  ^  feet  in  width,  the  same  as 
when  made  upon  the  land  of  private  owners,  yet  such  company  may  so 
define  the  limits  of  such  right  of  way  as  to  exclude  whatever  land  is  un- 
necessary to  the  construction  and  operation  of  its  line.    (Page  20.) 

Same— Same— Construction  Thereunder  of  Bridge  across  Intersecting 
Streets -Effect  Thereof  as  to  Extent  of  Appropriation  of  Right  of  Way. — 
Where,  under  proper  municipal  grant,  a  railroad  company  constructs  a 
bridge  over  the  intersection  of  certain  streets  designated  in  the  grant, 
such  structure  is  conclusive  evidence  as  to  what  amount  of  space  is  rea- 
sonably necessary  for  the  passage  of  the  road  over  such  streets,  and  in 
the  absence  of  a  new  application  and  a  new  grant  limits  the  right  of  way 
thereon  of  the  company  to  the  space  actually  occupied  by  such  struc- 
ture.    {Page  20.) 

Same— Presumption,  under  General  Railroad  Laws,  as  to  Extent  of  Ap- 
propriation— Distinction  between  Right  Acquired  by  Eminent  Domain  and 
by  Purchase. — The  presumption  which  arises  under  the  general  railroad 
law  that  a  company,  entering  land  by  virtue  of  the  right  of  eminent  do- 
main, takes  the  full  statutory  breadth  of  60  feet  for  its  use  as  a  right  of 
wav  has  application  only  on  property  subject  to  seizure  under  the  gen- 
eral laws,  and  where  the'entry  thereunder  is  adverse;  and  does  not  apply 
to  an  entry  by  a  railroad  company  upon  a  public  highway,  whether  the 
same  is  made  by  virtue  of  the  incorporating  act  .or  by  subsequent  mu- 
nicipal consent.     {Pa^e  21.) 

Grant  of  Right  of  Way  on  Public  Streets  or  Highways  Subject  to  the  Rights 
Therein  of  the  Public. — A  grant  to  a  railroad  company  of  a  right  of  way 
upon  a  public  street  is,  unless  the  contrary  is  clearly  expressed  in  the 
authority  under  which  such  right  is  obtained,  always  subject  to  the  rights 
of  the  public  to  use  the  same  for  public  passage ;  and  such  acquired  right 
by  a  railroad  company  must  not  be  so  exercised  as  to  effectua/ly  bar  the 
right  of  the  public  to  the  portion  of  the  street  not  in  actual  use  for  the 
purpose  granteri .     {Page  21.) 

Same — Construction  of  Grant. — In  the  absence  of  express  words  to  the 
contrary,  a  grant  to  a  railroad  company  of  the  exclusive  use  of  a  street 
will  be  construed  as  granting  only  so  much  thereof  as  is  reasonably 
necessary  for  the  purpose  of  passage.    (Page  22.) 
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Appeal  from  Lackawanna  county  court  of  common  pleas. 
Affirmed, 

H.  M.  Hannah  and  S.  B.  Price^  for  appellant. 
Edward  N.  Willard,  Everett  Warren,  ?LnA  Henry  A,  Knapp^ 
for  appellee. 

Williams,  J. — This  proceeding  was  begun  upon  the  theory 
that  an  entry  by  a  railroad  company  upon  the  streets  of  a 
city  is  made  by  virtue  of  the  right   of  eminent 

Cum  8tftt6d 

domain  alone,  and  secures  to  the  railroad  company 
a  right  of  way  in  and  upon  the  streets  so  entered  60  feet  wide, 
precisely  as  though  the  entry  had  been  made  upon  the  lands 
of  a  private  owner.  The  plaintiff  claimed  that  such  a  right 
of  way  would  not  only  cover  the  street  opposite  his  premises, 
but  reach  over  a  few  feet  upon  his  lot ;  and  this  taking  was 
the  injury  complained  of. 

The  case  was  tried  in  the  court  below  upon  the  same 
theory.  It  came  into  this  court  by  appeal,  and  is  reported  in 
144  Pa.  St.  636.  The  question  presented  was  over  the  power 
of  the  railroad  company  to  define  the  boundaries  of  its  right 
of  way  in  such  a  manner  as  to  take  less  than  the  maximum  it 
was  permitted  to  take  under  the  general  railroad  laws.  Con- 
lining  our  attention  to  the  questions  presented  on  the  record, 
we  held  that  the  company  had  the  power  to  define  the  limits 
of  its  right  of  way  so  as  to  exclude  therefrom  whatever  was 
unnecessary  to  the  construction  and  operation  of  its  line. 
The  proper  time  to  do  this,  we  said,  was  the  time  when  the 
appropriation  was  made,  but  a  failure  to  define  its  boundaries 
at  that  time  did  not  take  away  the  power  to  define  them. 
This  might  be  exercised  afterwards,  within  a  reasonable  time. 
The  judgment  was  reversed,  and  a  new  venire  awarded. 

Upon  the  second  trial  the  defendant  company  was  per- 
mitted to  file  a  paper  defining  the  limits  of  its  right  of  way 
as  coincident  with  the  street  lines  at  the  point  where  it  was 
alleged  the  land  of  the  plaintiff  was  invaded,  and  releasing  any 
claim  upon  the  plaintiff's  land  which  it  might  have  by  reason 
of  the  location  of  its  right  of  way.  After  the  filing  of  this 
paper  the  learned  judge  of  the  court  below  directed  a  ver- 
dict in  favor  of  the  defendant. 

This  appeal  brings  up  the  correctness  of  the  ruling  of  the 
trial  court  upon  this  subject.  The  case  was  last  tried  upon 
the  same  theory  as  before.    The  right  of  the  railroad  company 
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to  the  exclusive  use  of  60  feet  for  its  roadway  seems  to  have 
been  assumed,  and  the  contest  was-i©ver  the  right  of  the  com- 
pany to  renounce  a  part  of  that  to  which  it  might  have  laid 
claim,  and  leave  its  owner  undisturbed. 

W'C  concur  in  opinion  upon  this  subject  with  the  court 
below. 

If  we  assume  the  company  had  the  right  to  locate  its  right 
of  way  in  a  public  street  in  the  same  manner  and  of  the  same 
Si  ht  f  breadth  as  over  the  property  of  a  private  owner. 

In  public  we  know  of  no  rule  of  law  or  public  policy  that 

strMt-Bight  compels  a  railroad  company  to  take  the  utmost 
Mrt  **"  that  it  has  the  power  to  take.  On  the  contrary, 
it  seems  very  clear  that  such  company  may  with- 
draw from,  and  release  to  the  owner,  all  of  the  60  feet  not 
necessary  for  the  construction,  maintenance,  and  operation  of 
its  road,  and  that  when  this  is  done  the  owner  has  no  claim 
against  the  company  for  the  land  so  released. 

But  we  are  not  willing  to  affirm  this  judgment,  and  leave 
it  to  stand  upon  the  ground  on  which  it  was  placed  by  the 
court  below.  There  is  another  and  more  important  question, 
which,  although  not  raised  by  any  assignment  of  error,  is 
plainly  presented  by  this  record,  and  is  conclusive  of  this  case. 

The  defendant's  bridge  or  overhead  structure  is  located 
over  the  intersection  of  two  of  the  streets  in  the  city  of  Scran- 
ton.  Permission  to  cross  these  streets  was  given 
Cousentof  by  the  municipal  government.  The  right  of  the 
"Extent*©/'  railroad  company  upon  and  over  them  depend 
appropriation,  upon  the  terms  of  the  municipal  grant,  and  not 
upon  the  provisions  of  the  general  railroad  laws. 
Unless  the  grant  confers,  in  express  words  or  by  necessary 
implication,  the  right  to  .overhang  these  streets  for  a  breadth 
of  60  feet,  the  railroad  company  acquired  under  it  only  a  right 
of  passage  over  them,  and  this  authorized  the  occupancy  of 
no  more  space  than  was  reasonably  necessary  for  the  purpose 
of  passage. 

The  structure  that  was  erected  under  this  grant  shows  just 
what  was  reasonably  necessary  for  the  passage  of  the  defend- 
ant's road  over  these  streets,  and  is  a  definition  by  the  com- 
pany of  its  needs,  and  a  construction  by  it  of  the  municipal 
grant. 

The  presumption  arising  under  the  general  railroad  laws 
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that  a  railroad  company  takes,  when  it  enters  by  virtue  of  the 

right  of  eminent  domain,  the  full  breadth  of  60 

feet  for  its  right  of  way,  is  only  applicable  where  P"*«»"p**o» 

.  4.        •        5  J  ^  t.-      ^  ^       of  extent  of 

the  entry  is  adverse,  and  upon  property  subject  to  appropriation, 
seizure  or  appropriation  under  general  laws.  It 
does  not  apply  to  an  entry  upon  a  public  street,  whether 
made  under  the  authority  of  the  act  of  assembly  incorporat- 
ing the  company,  or  by  virtue  of  municipal  consent.  In 
either  case,  in  the  absence  of  express  words,  or  their  equiva- 
lent, giving  an  exclusive  right  to  the  street,  or  to  a  defined 
part  of  it,  the  grant,  whether  legislative  or  municipal,  will  be 
construed  most  strongly  against  the  grantee,  and  most  favor- 
ably in  aid  of  thfe  previously  existing  public  right  of  passage. 
The  commonwealth  is  the  owner  of  the  public  highways.  The 
municipality  is  charged  with  the  duty  of  laying  out  and  main- 
taining such  highways  as  are  necessary  to  accommodate  the 
public  within  its  territorial  limits. 

A  grant  to  a  corporation  of  a  privilege  upon  a  highway, 
such  as  to  enter,  cross,  or  pass  along  it,  is,  in  the  absence  of 
a  clearly  expressed  intention  to  the  contrary,  a  grant  subject 
to  the  existing  public  right  of  use,  and  is  to  be  exercised  in 
such  manner  as  shall  interfere  as  little  as  possible  ^,     ,, 
With  those  for  whose  benefit  the  way  was  originally  public  way- 
laid out  and  opened.     The  situation  in  this  case  is  R««»rictiong 
greatly  simplified  by  the  application  of  these  prin-  ®  '*^  '• 
ciples.     The  railroad  company  has  no  express  grant  from  the 
legislature,  or  from  the  city  of  Scranton,  to  occupy  the  whole 
of  the  space  over  the  intersection  of  Washington  Avenue  and 
Xew  Street.      It  has  permission  to  cross  the  intersection  by 
an    overhead   structure,   and    this    authorizes   the    use  of  so 
much  space  as  is  necessary  for  the  purpose  of  making  the 
passage,  and  no  more.      How  much  was  needed  is  shown  by 
the  structure  that  was  erected  under  the  permission. 

The  power  of  the  railroad  company  under  the  grant  was 
exhausted  by  the  building  of  the  overhead  crossing  that  was 
authorized,  and  nothing  more  can  be  done  without 
a  new  application  from  the  company,  and  a  new  Appropriation 
grant  by  the  city.     The  company  has  no  right  of  waj-Eirtct. 
way  in  the  streets,  outside  the  terms  of  the  grant 
by  virtue  of  which  it  enters,  and  what  was  done  by  the  en- 
gineers in  marking  an  exterior  line  for  the  right  of  way  at 
this  point  was  done  without  any  lawful  authority,  and  had  no 
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effect  upon  the  rights  of  the  plaintiff.  It  was  a  trespass 
ignorantly  or  lawlessly  committed  on  the  lot  owner,  for 
which  an  action  of  trespass  was  the  appropriate  remedy. 

We  had  this  precise  question  before  us  in  the  recent  case 
of  Pennsylvania  S.  V.  R.  Co.  v.  Philadelphia  &  R.  R.  Co., 
157  Pa.  St.  42.  A  grant  had  been  made  to  one  railroad  com- 
pany to  pass  along  certain  streets  in  the  city  of  -Reading. 
This  grant  was  found  in  the  act  of  assembly  incorporating  the 
railroad,  and  had  also  been  formally  given  by  the  city.  Sub- 
sequently the  city  gave  to  another  company  the  right  to  pass 
along  the  same  streets.  It  was  objected  that  the  first  grant 
was  exclusive,  as  the  right  of  way  of  60  feet  govered  the  entire 
surface  of  both  streets.  But  we  held  that  in  all  cases  where 
the  grant  to  a  railroad  company  is  not,  in  express  words,  a 
grant  of  an  exclusive  use  in  a  street,  it  must  be  construed  as 
a  grant  of  so  much  only  as  is  reasonably  necessary  for  the 
purpose  of  passage. 

Our  brother  Dean  stated  the  rule  very  clearly  in  that  case, 
and  we  can  do  no  better  than  to  repeat  his  words, 
pabu^ftreets.   He  said:  ''  There  can  be  no  constructive  appro- 
priation of  the  whole  of  a  public  street,  under  a 
right  of  passage,  that  will  be  effectual  to  bar  the  rights  of  the 
public  to  the  part  not  in  actual  use  for  the  purpose  granted." 

This  was  merely  a  practical  application  to  the  facts  of  that 
case  of  the  rule,  formulated  as  early  as  Com.  v.  Erie  &  N. 
E.  R.  Co.,  27  Pa.  St.  339,  that  **  the  powers  of  a  corporation 
must  be  given  in  plain  words,  or  by  necessary  implication," 
and  that  powers  not  so  given  arc  withheld. 

It  follows  from  what  has  been  said  that  the  defendant  com- 
pany has  no  right  of  way  over  the  intersection  of  Washington 
Avenue  and  New  Street,  except  that  which  it  actually  occupies 
with  its  overhead  structure.  It  has  no  further  right  in  the 
streets,  and  no  right  at  all  on  the  plaintiff's  lands.  The 
plantiff,  having  suffered  from  no  entry  upon  his  premises,  has 
no  claim  on  the  defendant  in  this  form  of  proceeding,  but 
must  depend  on  his  action  to  recover  damages  for  the  addi- 
tional servitude  which  the  overhanging  of  so  much  of  the 
highway  as  would  upon  its  vacation  belong  to  him  imposes. 

This  subject  was  sufficiently  discussed  in  Jones  ?;.  Erie  & 
W.  V.  R.  Co.,  151  Pa.  St.  30,  and  it  is  not  necessarily  in- 
volved in  this  case. 

The  judg7nent  is  affirmed. 
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C.  G.  Larned  Mercantile  Real-estate  &  Live-stock 

Co. 

V. 

Omaha,  Hutchinson  &  Gulf  R.  Co. 

(Suprevie  Court  of  Kansas,  Dec,  7,  1895.) 

Eminent  Domain  [(1)  p.  24] — Report  of  Commissioners — Conclusiveness. 
— ^The  nature  and  extent  of  the  rights  and  easements  acquired  by  a  rail- 
road company  by  the  condemnation  of  lands  for  the  purposes  of  its  road 
must  be  definitely  shown  in  the  written  report  of  their  proceedings  filed 
by  the  commissioners  who  make  the  condemnation.  The  report  must 
show  what  is  taken,  and  what  the  landowner  parts  with.  Nothing  is 
taken  by  implication  or  intendment,  and  parol  evidence  to  show  that  the 
commissioners  intended  to  condemn  otner  land  not  included  in  their 
report  is  inadmissible. 

Error  from  Kingman  county  district  court.     Reversed. 

The  plaintiff  in  error  brought  suit  in  the  district  court  of 
Kingman  county  against  the  defendant  in  error  to  tmfu. 

recover  damages  for  an  alleged  trespass  on  the 
S.  W.  \  of  section  27,  township  30,  range  7,  by  entering 
thereon  and  constructing  a  railroad  across  it.  The  defendant 
answered,  setting  up  certain  condemnation  proceedings  by 
the  board  of  county  commissioners,  and  alleging  that  the  land 
was  duly  condemned,  but  that  the  commissioners,  by  mistake 
and  inadvertence,  omitted  from  their  report  the  description 
of  said  tract  of  land;  that  the  value  of  the  land  taken,  and 
the  damages  to  the  remainder,  through  the  W.  \  of  the  S.  W. 
\  of  the  N.  W.  \  and  the  S.  W.  \  of  said  section  27  were 
assessed  together,  amounting  to  $500,  and  by  mistake  only 
the  20  acres  out  of  the  N.  W.  \  was  included  in  the  report. 
The  plaintiff  replied,  denying  any  condemnation  of  right  of 
way  over  the  S.  W.  \,  On  the  trial  the  defendant,  over  the 
objection  of  the  plaintiff,  was  permitted  to  prove  by  the  mem- 
bers of  the  board  of  county  commissioners  that  they  intended 
to  include  the  S.  W.  \  in  their  report,  and  that  it  was  omitted 
therefrom  by  mistake.  The  court  instructed  the  jury  as  fol- 
lows: '*  You  are  further  instructed  that  if  you  find  that  the 
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defendant  caused  to  be  condemned  said  right  of  way  over 
the  premises  in  controversy,  but  further  find  that  by  mistake 
said  commissioners  failed  to  file  with  their  report,  and  as  a 
part  thereof,  a  description  of  said  premises,  then  the  mere 
fact  that  said  commissioners  so  failed  to  report  that  part  of 
their  proceedings  wherein  they  condemned  said  right  of  way 
over  said  land  would  not  invalidate  their  proceedings,  if  you 
find  from  the  evidence  that  in  the  assessing  of  said  damages 
said  commissioners  actually  considered  and  took  into  account 
the  injury  done  to  said  premises;  and  if  the  statute,  as  above 
explained,  has  been  otherwise  complied  with  and  the  damages 
assessed  for  said  premises  paid  to  and  received  by  plaintiff, 
then  your  verdict  should  be  for  the  defendant." 

F.  E.  Gillette  P.  B.  Gilletty  and  M.  D.  Libby,  for  plaintiff 
in  error. 

Houk  &  WhitelaWy  for  defendant  in  error. 

Allen,  J.  (after  stating  the  facts). — A  railroad  company 
seeking  to  condemn  land  for  a  right  of  way,  or  other  uses 
,  .  connected  with  the  construction  and  operation  of 
eM'  report—  its  railroad,  Under  the  statute,  takes  only  a  right  to 
CoueiasiTe-  the  usc  of  such  land  as  is  definitely  described  in 
'*"■  the  report  of  the  commissioners.      The  concealed 

purposes  or  intentions  of  the  representatives  of  the  company 
or  of  tae  board  of  commissioners  can  confer  no  rights.  The 
landowner  may  rely  implicitly  on  the  report  filed.  The  com- 
missioners In  this  case  condemned  a  right  of  way  across  20 
acres  only.  The  law  requires  the  commissioners  to  embody 
their  doings  in  a  written  report,  and  to  file  the  same  with  the 
county  clerk.  This  report  becomes  the  evidence,  and  the 
only  evidence,  of  their  doings.  State  v,  Armell,  8  Kan.  288; 
Reisner  v.  Railroad  Co.,  27  Kan.  382,  10  Am.  &  Eng.  R. 
Cas.  155;  Railroad  Co.  v.  Grovier,  41  Kan.  685,  39  Am.  & 
Eng.  R.  Cas.  146. 

The  judgment  is  reversed^  and  a  new  trial  ordered. 

All  the  justices  concurring. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Eminent  Domain,  Nature,  Extent,  and  Exercise  of  Right  by  Railroad 
Companies  [(1)  p.  13] — Constitutionality  of  Florida  Act  of  Feb,  12, 
1887. — The  act  of  Feb.  12,  1885,  regulating  the  condemnation  of 
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lands,  as  amended  by  the  statute  of  June  8,  1887,  does  not  offend 
the  clause  of  the  constitution  prohibiting  special  or  local  laws  for 
summoning  grand  or  petit  jurors.  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Adams,  33  Fla.  608. 

Same— Right  to  Condemn  Land  Other  than  Private  Property.— Acts 
authorizing  the  exercise  of  the  right  of  eminent  domain  have  regard 
only  to  the  taking  of  private  property  unless  there  is  either  express 
or  clearly  implied  authority  to  extend  them  further.  Seattle  &  M. 
R.  Co.  V.  State,  7  Wash.  151,  citing  State  v,  Antoine,  40  Me.  435; 
Marblehead  v.  Commissioners,  5  Gray  (Mass.)  451;  Charlestown  v. 
Commissioners,  3  Met.  (Mass.)  202;  Stevens  v.  Erie  R.  Co.,  21  N.  J. 
Eq   259. 

Same— Right  to  Condemn  Lands  of  SXzXb— Washington  Statute. — 
Code  Proc.  Wash.  tit.  9,  ch.  5,  relative  to  the  exercise  of  the  right 
of  eminent  domain  by  railroad  companies,  authorizes  the  taking  of 
private  property  and  not  the  taking  of  tide  lands  belonging  to  the 
state.     Seattle  &  M.  R.  Co.  v.  State,  7  Wash.  150. 

Same— Preclusion  of  Right  to  Condemn  Land  by  Private  Contract  to 
Desist  from  Use  of  Steam  on  Portion  of  Road. — The  violation  by  a  rail- 
road company  of  a  private  contract  to  desist  from  operating  its  cars 
by  steam  over  a  portion  of  its  road  will  not  preclude  it  from  insti- 
tuting proceedings  to  condemn  land  necessary  for  its  corporate  pur- 
poses.    In  re  Long  Island  R.  Co.,  143  N.  Y.  67. 

Same — Right  of  Private  Corporation  Operating  Road. — Under  Const. 
art..  15,  §  5,  declaring  that  all  railroads  shall  be  public  highways  and 
common  carriers,  the  mere  fact  that  a  railroad  is  built  by  a  private 
corporation,  and  that  its  branches  and  spurs  run  convenient  to  pri- 
vate mines,  and  are  largely  for  the  use  of  the  mine  owners,  does  not 
destroy  its  character  as  a  public  use,  so  as  to  deprive  it  of  the  right 
of  eminent  domain.  Butte  A.  &  P.  R.  Co.  v.  Montana  U.  R.  Co., 
(Mont.)  41  Pac.  Rep.  232. 

Same — Inability  to  Agree  with  Owner. — Under  the  New  Jersey  gen- 
eral railroad  law  (Revision,  p,  925)  if  a  railroad  company  requiring 
certain  lands  cannot  make  an  agreement  with  the  owner  which  will 
secure  to  the  company  the  use  or  the  purchase  of  the  lands,  because 
the  lands  are  held  under  a  long  lease  by  a  tenant  who  refuses  to  sell, 
a  cast  arises  for  the  exercise  of  the  power  of  condemnation.  State 
Pennsylvania  R.  Co.,  Pros.)  v.  National  Docks  &  N.  J.  J.  C.  R.  Co., 
N.  J.)  30  Atl.  Rep.  183. 

Same— Exercise  of  Right  to  Quiet  Title  to  Land  already  Owned. — A 
condemnation  proceeding  can  be  instituted  under  the  right  of  emi- 
nent domain  only  to  subject  the  private  property  of  one  owner  to 
the  public  use  of  another,  and  to  award  the  compensation  therefor. 
It  cannot  be  instituted  by  a  corporation  to  quiet  its  title  to  land  it 
claims  to  already  own;  nor  can  it  be  instituted  for  the  purpose  of 
compelling  a  specific  performance  of  a  contract  already  entered  into 
between  the  corporation  and  others.  Florence  E.  D.  &  W.  V.  R.  Co. 
V,  Lilley,  (Kan.)  43  Pac.  Rep.  850. 


! 
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Same— Condemnation  of  Leased  Lands. — Under  the  general  railroad 
law  (Revision,  p.  925)  a  lessor  and  lessee  of  lands  are  not  entitled  to 
have  their  estates  condemned  sei)arately.  State  (Pennsylvania  R. 
Co.,  Pros.)  V.  National  Docks  &  N.  J.  J.  C  R.  Co.,  (N.  J.)  30  Atl. 
Rep.  183. 

bame  -  Right  to  Condemn  Lands  of  Other  Corporations. — By  an  act 
of  incorporaiion  the  power  to  acquire  lands  by  condemnation  was 
conferred  upon  the  company  thereby  incorporated,  subject  to  a 
proviso  that  in  no  case  should  it  be  authorized  to  condemn  or  take 
j)Ossession  of  the  land  or  property  of  any  other  corporation  existing 
under  the  laws  of  this  state.  Held:  (1)  that  the  restriction  upon 
the  power  to  condemn  lands  of  other  corporations  was  not  confined 
to  lands  of  corporations  existing  at  the  passage  of  the  act;  (2)  that 
another  corporation,  which  acquired  lands  after  the  first  corporation 
had  filed  a  survey  thereof  according  to  the  requirements  of  the  act, 
but  before  any  petition  for  the  appointment  of  commissioners  had 
been  presented,  may  claim  exemption  from  condemnation  under 
the  proviso.  ///  re  American  Transp.  &  Nav.  Co.,  (N.  J.)  32  Atl. 
Rep.  74. 

Same— Condemnation  of  Land  of  Other  Corporation— -A^<?a/  Jersey 
Statute. — Qucere:  Whether  lands  acquired  by  another  corporation 
after  presentation  of  a  petition  for  condemnation,  but  before  the 
condemning  corporation  had  acquired  the  right  to  possession,  would 
be  protected  from  condemnation  by  the  proviso  in  a  statute  author- 
izing a  railroad  company  to  acquire  land  by  condemnation  proceed- 
ings, that  in  no  case  should  it  be  authorized  to  condemn  or  take 
possession  of  the  land  or  property  of  any  other  corporation  existing 
under  the  haws  of  the  state.     In  re  American  Transp.  &  Nav.  Co., 

(N*  JO  32  Atl.  Rep.  74. 

Same— Necessity  of  Showing  the  Existence  of  Circumstances  Warrant- 
ing the  Exercise  of  the  Right.— Though  railroad  directors  may  have 
discretion  to  locate  the  right  of  way  of  the  road,  yet  when  the  exer- 
cise of  that  discretion  is  challenged,  it  must  be  sustained  by  showing 
the  existence  of  circumstances  under  which  the  charter  of  the  com- 
])any  authorizes  the  discretion  to  be  exercised.  Robinson  %k  Penn- 
sylvania R.  Co.,  161  Pa.  St.  561. 

Same— Condemnation  for  Prospective  Necessities. — Under  the  New 
Jersey  general  railroad  law  (Revision,  p.  925)  a  railroad  company 
may  condemn  land  to  provide  for  not  only  its  present,  but  also  its 
prospective  necessities,  within  the  limits  of  the  statute.  State 
(Pennsylvania  R.  Co.,  Pros.)  v.  National  Docks  &  N.  J.  J.  C.  R.  Co., 
(N.  J.)  30  Atl.  Rep.  183. 

Same — Condemnation  of  Land  in  Public  Street.— Under  the  general 
railroad  law  of  New  Jersey  (Revision,  p.  925)  land  in  a  public  street 
may  be  condemned  to  the  use  of  a  railroad  company  as  against  the 
private  owner  of  the  fee.  State  (Pennsylvania  R.  Co.  et  aL^  Pros.) 
V,  National  Docks  &  N.  J.  J.  C.  R.  Co.,  (N.  J.)  30  Atl.  Rep.  183. 

Same — Right  to   Condemn    Land   in   Excess  of  Width    Prescribed   by 


'^Ti.  cS!^']  EMINENT  DOMAIN  27 

Abstracts  of  Recent  Decisions  ZzerciBe  of  Bight 

Statute. — By  Act  Pa.  April  13,  1846,  the  right  of  the  Pennsylvania 
R.  Co.  to  take  land  was  limited  to  a  strip  66  feet  in  width,  "  except 
in  the  neighborhood  of  deep  cuttings  or  high  embankments  or  places 
selected  for  sidings,  turnouts,  depots,  engine  or  water  stations."  Held^ 
that  the  burden  was  on  the  company  claiming  that  a  width  of  more 
than  66  feet  was  necessary,  and  that  the  fact  that  a  cut  existed  at  a 
point  where  the  road  entered  on  the  land  sought  to  be  condemned 
would  not  give  a  right  to  the  additional  width  for  the  entire  distance 
of  the  tract.     Robinson  v.  Pennsylvania  R.  Co.,  161  Pa.  St.  561. 

Same — Requirement  that  Company  Take  Whole  of  Manufactory  Under 
English  Land  Clauses  Act. — Part  of  a  house  was  used  for  the  purposes 
of  a  manufactory,  and  the  other  part  was  let  to  an  under-tenant  and 
not  used  for  the  purposes  of  the  manufactory.  Heldy  that  the  part 
last  mentioned  was  part  of  a  manufactory,  and  a  railway  company 
proposing  to  take  it  was  bound  under  section  92  of  the  English 
Land  Clauses  Act  to  take  the  whole  of  the  manufactory.  Brooks  v. 
Manchester  S.  &  L.  R.  Co.,  (Eng.)  [1895]  2  Ch.  571. 

Same — Same — Denial  of  Right  withou''.  Prejudice  to  Future  Application. — 
When  the  necessity  for  condemning  certain  land  for  the  purpose  of 
double  tracking  a  railroad  is  not  shown,  the  right  of  appropriation 
may  be  denied  without  prejudice  to  the  company  to  renew  its  effort 
to  acquire  the  property  under  the  right  of  eminent  domain,  at  such 
time  as  the  acquisition  shall  be  deemed  necessary  for  the  purpose 
of  constructing  a  continuous  double  track  upon  so  much  land  as  may 
be  necessary  for  the  purpose.  Pennsylvania  S.  V.  R.  Co.  v.  Schuyl- 
kill Nav.  Co.,  167  Pa.  St.  576. 

Same  — Nature  of  Title  Acquired — Rifchts  of  Mortgage  Lien  HolderSi 
—  Condemnation  proceedings  for  a  right  of  way  for  a  railroad, 
which  are  regular  and  legal,  and  in  which  the  award  made  is  de- 
posited as  the  statute  requires,  vest  a  complete  easement  in  the  rail- 
road company  as  against  the  owner  and  any  niortagees  who  may 
have  liens  upon  the  land  from  which  the  right  of  way  is  appropri- 
ated.    Wichita  &  W.  R.  Co.  7'.  Thayer,  54  Kan.  259. 

Same  —  Proceedings  in  Condemnation  of  Land--Constitutionality  of 
Florida  Land  Act  of  June  8,  1887,  Regulating  Condemnation  of  Lands. — 
The  provision  of  the  Florida  Constitution  that  a  majority  of  the 
jury  of  12  may  determine  all  matters  before  them,  to  be  found  in  the 
act  of  June  8,  1887,  amending  certain  sections  of  the  act  of  Febru- 
ar}'  12,  1885,  regulating  the  condemnation  of  lands  for  the  use  of 
railroads,  is  in  conflict  with  section  29  of  article  16  of  the  constitu- 
tion, in  so  far  as  the  latter  section  ordains  that  the  compensation 
for  property  appropriated  to  the  use  of  a  corporation  or  individual 
shall  be  ascertained  by  a  jury  of  12  men  in  a  court  of  competent  juris- 
diction, and  is  void  ;  yet  such  void  provision  does  not  impair  the 
validity  or  efficiency  of  the  other  provisions  of  the  act  of  1887. 
Jacksonville,  T.  &  K.  W.  R.  Co.  v,  Adams,  33  Fla.  608. 

Same  -Same — Right  of  Legislature  to  Dispense  with  Jury  of  12  Men. — 
The  purpose  of  the  provision  of  section  29  of  article  16  of  the 
Florida  constitution,  that  compensation  for  property  appropriated 
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to  the  use  of  any  corporation  or  individual  shall  be  ascertained 
by  a  jury  of  12  men  in  a  court  of  competent  jurisdiction,  as  shall 
be  prescribed  by  law,  is  that  there  shall  be  the  concurrent  judg- 
ment of  the  12  as  to  what  is  just  compensation.  The  legislature 
cannot  make  the  judgment  of  less  than  12  competent  to  answer  the 
requirement  of  the  constitution.  The  words,  "  as  shall  be  pre- 
scribed by  law,"  relate  to  procedure,  and  do  not  authorize  any 
change  or  impairment  of  the  agency  by  which  compensation  is  to 
be  fixed.     Jacksonville,  T.  &  K.  W.  R.  Co.  z\  Adams,  33  Fla.  608. 

Same— Same — Amendment  of  Florida  Act  of  Feb.  12, 1885.— The  act  of 
February  12,   1885,  regulating  the  condemnation  of  lands  for  the 
use  of  railroads,  provided  that  compensation  should  be  ascertained 
by  six  disinterested  freeholders,  registered  voters  of   the    county, 
they  being  styled  "  commissioners."     It  was  composed  of  nine  sec- 
tions, and  was  of  itself  a  complete  statute.      The  constitution  of 
1885  became  operative  January  i,  1887.     Held^  that  the  provision 
of  this  constitution  that  compensation  for  property  appropriated  to 
the  use  of  a  corporation  or  individual  shall  be  ascertained  by  a  jury 
of  12  men,  in  a  court  of  competent  jurisdiction  (section  29,  art.  16), 
did  not  have  the  effect  to  render  the  act  of   1885   incapable  of 
amendment  by  legislation  subsequent  to  the  taking  effect  of   the 
constitution,  so  as  to  make  it  conform  to  the  provisions  of  section 

29  of  article   16  of  the  constitution.     Jacksonville,  T.  &  K.  W.  R. 
Co.  V  Adams,  33  Fla.  608. 

Same— Same— Jurisdiction  of  Justice  of  the  Peace  to  Entertain  Proceed- 
ings to  Condemn  Land.— On  an  application  by  a  railroad  company,  un- 
der Rev.  St.  Mo.  §  2566,  to  condemn  land  for  reservoir  purposes,  a 
justice  of  the  peace  has  jurisdiction,  though  the  title  to  real  estate 
is  involved.  Musick  v,  Kansas  City,  S.  &  M.  R.  Co.,  124  Mo.  544  ; 
folloiving  Same  v.  Same,  114  Mo.  309. 

Same— Same— Filing  Location  of  Road  Laid  Outof  IVIorethan  Prescribed 
Width  without  Authority  of  County  Commissioners — Massachusetts  Stat- 
ute,— Pub.  Stats.  Mass.  ch.  112,  which,  among  other  things,  provides 
(in  section  88)  that  a  railroad  company  may  lay  out  its  road  not  ex- 
ceeding fivt  rods  wide,  and  requires  (in  section  89)  the  company  to 
file  with  the  county  commissioners  within  one  year,  the  location  of 
the  road  as  thus  laid  out  does  not  authorize  a  filing  by  a  railroad- 
com[)any  of  a  location  including  land  more  than  five  rods  in  width 
without  authority  from  the  county  commissioners.  Wilder  v.  Boston 
&  A.  R.  Co.,  161  Mass.  387. 

Same — Same — Necessity  of  Distinctly  Specifying  Purpose  for  Which  Con- 
demnation Is  Sought.— If  condemnation  of  property  be  desired  for 
any  other  purposes  than  the  right  of  way,  the  company  seeking  to 
condemn  it  must  distinctly  specify  such  purposes.  Barnes  v,  Chi- 
cago, R.  I.  &  T.  R.  Co.,  (Tex.)  33  S.  W.  Rep.  601. 

Same — Same — Suffiency  of  Petition  to  Authorize  Condemnation  for  Other 
Purposes  than  Right  of  Way.— A  petition  to  condemn  land,  which 
states  the  purposes  for  which  the  condemnation  is  sought,  thus : 
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"  That  it  is  necessary  for  the  uses  and  purposes  of  the  petitioner  to 
have  right  of  way  over  said  lots  for  its  line  of  railway,  and  the  right  of 
way,  possession,  use,  and  occupancy  of  the  same  for  other  necessary 
railway  purposes,  and  necessary  to  the  building,  operating,  and  run- 
ning of  its  road,"  does  not  authorize  a  judgment  decreeing  a  con- 
demnation of  the  lands  "for  use  as  right  of  way,  depot  grounds, 
terminal  grounds,  and  all  other  necessary  railway  purposes,"  but 
only  for  the  purposes  of  the  right  of  way.  Barnes  v.  Chicago,  R.  I. 
&  T.  R.  Co.,  (Tex.)  33  S.  W.  Rep.  601. 

Same — Same — Attack  of  Corporate  Existence! — The  existence  of  a  rail  \ 
road  corporation  cannot  be  attacked  or  questioned  in  an  action 
brought  by  it  to  condemn  land  for  its  purposes.  Wellington  &  P.  R. 
Co.  V,  Cashie  &  C.  R.  &  L.  Co.,  1 14  N.  Car.  690. 

Same--Same— Cure  of  Erroneous  Ruling  by  Instruction! — The  trial  court 
having  erroneously  ruled  throughout  the  trial  up  to  the  delivery 
of  the  charge  to  the  jury  that  the  owner's  lands  lying  east  and  west 
of  the  Morris  canal  formed  one  tract.for  the  purpose  of  constructing 
a  railroad  across  the  canal,  finally,  in  the  charge,  instructed  the  jury 
that,  for  such  purpose,  those  lands  did  not  compose  a  single  tracts 
and  that,  in  assessing  damages  for  the  taking  of  part  of  the  westerly 
tract  by  a  railway  company,  they  must  disregard  the  easterly  tract 
Held^  that  the  error  was  not  cured  in  time  to  save  the  substantial 
rights  of  the  condemning  company.  Bergen  Neck  R.  Co.  v.  Point 
Breeze  F.  &  I.  Co.,  57  N.  J.  L.  163. 

Same— Same — Submission  of  Issue  to  Jury  in  Absence  of  Evidence  Re- 
specting Same.— In  a  proceeding  to  condemn  land  for  railroad  pur- 
poses, in  the  absence  of  any  testimony  as  to  an  attempt  on  the  part 
of  the  railroad  company  and  the  owner  of  the  land  to  come  to  an 
agreement  as  to  its  purchase,  or  for  the  amount  of  compensation 
as  damages,  it  is  error  to  submit  that  issue  to  the  jury.  Barnes  v. 
Chicago,  R.  I.  &  T.  R.  Co.,  (Tex.)  33  S.  W.  Rep.  601. 

Same— Same — Report  of  Jurors  as  Evidence  of  Number  of  Jurors  Concur- 
ring in  Verdict. — A  report  of  a  jury,  under  the  act  of  February  12, 
18S5,  regulating  the  condemnation  of  lands,  as  amended  by  the  act 
of  June  8,  1887,  ^^s  signed  by  each  of  the  12  jurors,  but  con- 
tained this  statement:  **This  report  and  verdict  are  concurred  in  by 
ten  of  the  jurors."  Held^  that  the  report  was  evidence  that  ten 
jurors,  and  no  more,  concurred  in  the  finding.  Jacksonville,  T.  &  K. 
W.  R.  Co.  IK  Adams,  33  Fla.  608. 

Same — Same — Appeal — Conclusiveness  of  Verdict. — Under  a  statute,  3 
How.  A.nn.  Stat.  §  3223,  authorizing  railroad  companies  to  condemn 
gravel  beds,  where  the  jury  have  determined  the  necessity,  upon  testi- 
mony tending  to  show  it,  and  a  view  of  the  premises,  the  appellate 
court  will  not  review  the  question  further  than  to  ascertain  that  there 
was  evidence  to  support  the  verdict.  Saginaw  T.  &  H.  R.  Co.  v. 
Bordner,  (Mich.)  66  N.  W.  Rep.  62,  citing  Railway  v,  Dunlap,  47 
Mich.  467,  5  Am.  &  Eng.  R.  Cos.  378;  Railway  Co.  v,  Voorheis,  50 
Mich.  511,  14  Am.  &  Eng.  R.  Cas.  227. 
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Same — Same— Conclusiveness  of  Confirmation  of  Commissioners'  Report. 
—An  order  confirming  the  report  of  commissioners  appointed  under 
the  general  railroad  act,  as  amended,  was  reversed  by  the  general 
term  of  the  supreme  court,  the  report  set  aside,  and  a  new  appraisal 
ordered.  The  second  report  was  confirmed  by  the  general  term  and 
an  appeal  therefrom  dismissed  by  the  court  of  appeals,  and  the  com- 
pany moved  at  special  term  to  vacate  the  second  report,  because  that 
the  award  was  "vitiated  by  error,  misconduct,  irregularity,  and  mis- 
take on  the  part  of  the  commissioners,"  but  the  moving  party  simply 
alleged  errors  of  law  and  fact  in  the  determination.  jffe/(/,  that  an 
order  of  the  general  term  affirming  an  order  of  the  special  term  was 
not  appealable,  and  that  though  the  second  report  was  demonstrably 
erroneous,  it  was  final  and  conclusive.  Matter  of  Southern  Boule- 
vard Co.,  143  N.  Y.  253. 

Same — Same— Appeal  from  Order  Dismissing  Proceeding  to  Condemn 
Land. — An  appeal  lies  from  an  order  of  the  circuit  court  dismissing 
a  proceeding  under  the  act  for  the  condemnation  of  land  for  rail- 
road purposes,  as  amended  in  1887.  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Adams,  33  Fla.  608,  a'^in^  Same  v.  Same,  29  Fla.  260. 

Same — Same — Appeal  from  Award — Title  of  Proceeding  in  Appellate 
Court. — In  an  appeal  to  the  district  court  from  an  award  of  damages 
in  a  railway  condemnation,  the  landowner  becomes  the  plaintiff,  and 
the  railway  company  the  defendant.  Chicago,  K.  &  W.  R.  Co.  v. 
Butts,  (Kan.)  41  Pac.  Rep.  948. 

Same— Same— Right  to  Appeal  after  Payment  of  Award. — In  condem- 
nation proceedings  by  a  union  depot  company,  the  company  does 
not  lose  its  right  to  appeal  by  having  made  payment  of  the  award, 
and  having  occupied  the  land  condemned  pending  the  appeal.  Fort 
St.  Union  Depot  Co.  v.  Peninsular  Stove  Co.,  (Mich.)  61  N.  W. 
Rep.   1007;   Jollowing  Fort  St.    Union  Depot  Co.    v.    Backus,   92 

Mich.  32. 

Same — Same—  Presumption  as  to  Appointment  of  Qualified  Commission- 
ers—Failure to  Object  in  Due  Time.— It  will  be  presumed  that  the  court 
below  decided  correctly  as  to  the  qualifications  of  commissioners 
appointed  by  it  to  condemn  land  for  railroad  purposes  where  it 
appears  that  the  appellant  failed  to  object  to  the  award  made  on 
the  ground  of  the  alleged  disqualification  of  the  commissioners  after 
knowledge  thereof,  and  after  ample  opportunity  to  present  the  objec- 
tion.    Gulf,  C.  &  S.   F.  R.  Co.  V,  Ft.  >Vorth  &  R.  G.  R.  Co.,  86 

Tex.  537. 

Same — Same — Power  and  Authority  of  Commissioners  Appointed  under 
New  York  General  Railroad  Act— Right  of  Appeal  to  Court  of  Last  Resort. — 
Commissioners  appointed  under  the  general  railroad  act  as  amended 
constitute  the  constitutional  tribunal  for  the  award  of  compensation 
to  landowners,  and  so  far  as  relates  thereto  are  judges  of  the  law 
and  facts,  and  after  an  order  of  the  general  term  of  the  supreme 
court  affirming  the  order  confirming  their  report,  no  further  appeal 
can  be  taken.     Matter  of  Southern  Boulevard  R.  Co.,  143  N.  Y.  253. 
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The  court  said  :  "  The  general  term  may  set  aside  and  vacate  the 
report,  in  the  exercise  of  its  discretion,  for  errors  of  law  or  of  fact,  and 
direct  a  new  appraisal;  and  it  is  provided  in  section  i8  of  the  act  that 
•the  second  report  shall  be  final  and  conclusive  on  all  the  parties  inter- 
ested/ The  object  of  the  statute  was  to  secure  a  speedy  determination, 
before  the  tribunal  specially  provided,  of  the  compensation  to  be  awarded 
to  Ian  iowners,  and  to  avoid  protracted  and  expensive  litigaiion.  This 
court  lias  always  given  literal  effect  to  the  words  'final  and  conclusive,' 
and  has  sought  to  promote  the  policy  upon  which  the  statute  is  founded. 
In  re  Mayor,  etc.,  of  New  York,  49  N.  Y.  150  ;  In  re  New  York  C.  &  H. 
R.  R.  Co.,  64  N.  Y.  60;  In  re  Prospect  Park  &  C.  I.  R.  Co.,  85  N.  Y. 
489.  14  Am.  &  Eng.  R.  Cas.  362  ;  In  re  Petiticm  of  New  York  &  H.  R. 
R.  Co.,  98  N.  Y.  12;  In  re  New  York,  L.  &  W.  Ry.  Co.,  102  N.  Y.  704, 
27  Am.  &  Eng.  R.  Cas.  404;  In  re  Southern  Boulevard  R.  Co.,  141  N. 

Y.  532." 

Same — Same — Review  of  Decision  by  Commissioners  asto  Their  Authority 
to  Make  Award.— In  proceedings  to  condemn  land  for  railroad  pur- 
poses, a  decision  of  the  commissioners  appointed  under  the  general 
railroad  act,  as  amended,  that  the  language  of  the  petition  author- 
ized them  to  make  an  award  for  the  whole  of  the  land  within  the 
limits  of  a  street  is  not  reviewable.  Matter  of  Southern  Boulevard 
R.  Co.,  143  N.  Y.  253. 

Samp — Same — Review  by  U.  S.  Supreme  Court  of  Determination  of 
State  Court  as  to  What  Constitutes  a  Taking  of  Land.— The  Supreme 
Court  of  the  United  States  will  not  review  a  determination  by  the 
supreme  court  of  a  state  that  the  construction  and  maintenance  of 
a  viaduct  or  elevated  roadway  on  one  side  of  a  street,  and  the  oper- 
ation of  a  railroad  thereon  is  not  a  taking  of,  injury  to,  or  a  destruc- 
tion of  property,  on  the  other  side  of  the  street,  within  the  state 
constitution  and  laws.  Marchant  v,  Pennsylvania  R.  Co.,  153  U.  S. 
380. 

Same— Same— Form  of  Judgment  against  Company  on  Appeal. — Rail- 
road Co.  V.  Wilder,  17  Kan.  239,  cited  and  followed  as  to  the  judg- 
ment to  be  rendered  by  the  district  court  upon  an  appeal  from  the 
award  of  the  commissioners  appointed  in  condemnation  proceedings. 
Florence  E.  D.  &  W.  V.  R.  Co.  v,  Lilley,  (Kan.)  43  Pac.  Rep.  85. 

The  following  is  the  language  of  the  court : 

••  This  question  has  been  fully  discussed  in  the  case  of  Railroad  Co.2/. 
Wilder.  17  Kan.  239.  In  that  case  it  was  held  :  •  On  an  appeal  in  the 
district  court  in  condemnation  proceedings,  it  is  error  for  the  court  to 
render  an  ordinary  personal  judgment  against  the  railroad  company  for 
the  damages  assessed  to  be  collected  by  execution.  The  judgment  for 
damages  m  such  a  case  should  be  in  the  nature  of  an  award  of  damages, 
such  as  is  made  by  the  condemnation  commissioners.'  Railroad  Co.  v 
Callender.  13  Kan.  496;  Blackshire  z/.  Railroad  Co.,  Id,  515;  Railroad 
Co.  V,  Moore.  24  Kan.  328;  Railroad  Co.  v.  Merrill,  25  Kan.  424.  Also, 
in  delivering  the  opinion  of  the  court  in  that  case,  Mr.  Justice  Valentine 
says:  *  After  the  judgment  is  rendered  in  a  case  of  this  kind,  then  the 
railroad  company  may  take  the  land  or  not.  at  its  option.  Blackshire 
v.  Railroad  Co.,  13  Kan.  515.  But  until  it  pays  for  the  land  it  gets  no 
title.    And  if  it  does  not  pay  for  the  land  within  the  time  prescribed  by 
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law,  it  may  be  rejected  from  the  premises,  provided,  of  course,  that  it 
has  taken  possession  thereof.  Railroad  Co.  z/.  Callender,  13  Kan.  496. 
An  owner  of  land  would  not  want  to  take  a  judgment  against  an  irre- 
sponsible and  insolvent  railroad  company  as  payment  for  his  land;  nor 
would  a  railroad  company  want  to  pay  an  enormously  excessive  award 
of  damages  for  its  right  of  way.  Therefore,  it  is  right  that  each  should 
have  some  choice  in  the  matter.  Upon  this  question,  see  authorities 
above  cited,  and  Gear  v.  Railroad  Co.,  20  Iowa,  523 :  Stacy  v.  Railroad 
Co.,  27  Vt.  39;  Railroad  Co.  v.  Miller,  30  Ind.  209.'  " 

Same — Same— Revivor  of  Proceeding  against  New  Company  Formed  by 
Consolidation,  Pending  Appeal. — Where  a  railway  corporation,  pend- 
ing an  appeal  against  it  in  a  right  of  way  condemnation,  consol- 
idates with  other  companies,  no  proceeding  for  revivor  or  substitu- 
tion against  the  new  corporation  can  be  commenced  after  one  year 
from  the  consolidation,  except  by  its  consent.  Chicago,  K.  &  W. 
R.  Co.  V,  Butts,  (Kan.)  41  Pac.  Rep.  948.  Following  Railway  Co. 
-v.  Smith,  40  Kan.  192,  and  Cunkle  v.  Railroad  Co.,  54  Kan.  194. 

Same — Same— Estoppel  of  Landowner  to  Attack  Validity  of  ProceedlngS| 
because  of  Having  Testified  Therein. — Where  a  defendant  in  condemna- 
tion proceedings  has  expressly  disclaimed  ownership  of  the  land,  the 
actual  owner  who  was  not  a  party  thereto  is  not  thereafter  estopped 
from  maintaining  ejectment  against  the  company  by  the  fact  that 
on  such  proceedings  he  testified  as  to  the  value  of  the  land.  Owen 
IK  St.  Paul,  M.  &  M.  R.  Co.,  (Wash.)  41  Pac.  Rep.  44. 

Right  of  Company  to  Possession  before  Payment  of  Compensation. — 
A  railroad  company  which  has  instituted  proceedings  to  condemn  a 
right  of  way,  will  not  be  restrained  from  taking  possession  of  the 
land,  before  the  amount  of  compensation  to  be  paid  has  been  ascer- 
tained and  paid  into  court  as  provided  by  statute,  where  it  has  filed 
a  bond  ji;»i§^cient  to  secure  to  the  property  owner  all  costs  and  dam- 
ages awirded  to  him.  W^ellington  &  P.  R.  Co.  v,  Cashie  &  C.  R-  & 
L.  Co.,  (N.  Car.)  20  S.  E.  Rep.  964,  citing  Lewis  xk  Lumber  Co., 
99  N.  Car.  II.  Navigation  Co.  ik  Emry,  108  N.  Car.  130. 


NOTES 

{\\  p.  T^l  Eminent  Domain  by  Railroads— Nature,  Extent,  and  Exercise 
of  the  Right.— It  is  now  established  by  the  uniform  current  of  deci- 
sions that  the  property  of  individuals  taken  by  railroad  companies 
and  similar  corporations  for  their  use,  under  their  charters,  is,  from 
the  public  benefits  resulting  therefrom,  to  he  deemed  to  be  taken 
for  public  use  within  the  constitutional  provisions  upon  that  subject. 
Bradley  v.  New  York  &  N.  H.  R.  Co.,  21  Conn.  293;  Secombe  v. 
Milwaukee  &  St.  P.  R.  Co.,  90  U.  S.  108. 

An  act  of  the  legislature  which  exercises  the  right  of  eminent 
domain,  appropriating  to  public  use,  on  payment  of  a  full  equiva- 
lent, property,  or  rights  in  the  nature  of  property  granted  by  the 
state  to  individuals,  is  not  a  law  impairing  the  obligation  of  contracts 
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'within  the  meaning  of  the  constitution  of  the  United  States.     Bos- 
ton cS:  W.  P.  Co.  V,  Boston  &  W.  R.  Co.,  23  Pick.  (Mass.)  360.  , 

What  are  public  uses  justifying  the  exercise  of  the  power  of 
eminent  domain  is  a  question  of  law  for  the  court  in  deciding  upon 
claims  dependent  upon  the  act  of  the  legislature  under  color  of  it. 
Concord  R.  Co.  v,  Greeley,  17  N.  H.  47;  Carter  v.  Tidewater,  18  N. 
J.  Eq.  55;  Tyler  v,  Beacher,  44  Vt.  648;  Consolidated  Channel  Co. 
t'.  Central  Pac.  R.  Co.,  51  Cal.  269. 

A  corporation  which  has  power  of  condemnation  of  land,  must 
take  that  which  the  legislature  empowers  it  to  take.  It  cannot  carve 
out  such  an  interest  in,  or  incident  of,  property  authorized  to  be 
taken  as  will  suit  its  convenience  and  condemn  that  alone.  It  must 
take  what  the  legislature  authorizes  it  to  take,  and  in  the  state  and 
condition  prescribed  by  the  legislative  will.  DeCamp  z^.  Hibernia 
R.  Co.,  47  N.  J.  L.  43;  affirmed  in  Same  v.  Same,  47  N.  J.  L.  518,  24 
Am.  &  Eng.  R.  Cas.  273. 

And  in  the  matter  of  the  petition  of  the  Boston  &  A.  R.  Co.,  53 
N.  Y.  574,  it  was  held  that  under  the  general  railroad  act,  the  power 
given  to  a  railroad  corporation  to  acquire  title  to  land  does  not  ex- 
lend  to  a  public  park  or  common. 

Although  when  a  legislature  has  acted  upon  the  question  of  the 
expediency  or  necessity  of  appropriating  any  particular  private  prop- 
erty to  the  public  use,  such  act  is  not  subject  to  judicial  cogni- 
zance, yet  when  the  sovereign  power  attaches  conditions  to  the  exer- 
cise of  eminent  domain,  the  inquiry  whether  the  conditions  have 
been  observed  is  a  matter  of  judicial  cognizance.  Baltimore  &  O. 
R.  Co.  V,  Pittsburgh,  W.  &  K.  R.  Co.,  17  W.  Va.,  812,  10  Am.  &  Eng. 
R.  Cas.  444. 

S^ime— Railroads  as  Beneficiaries  of  Right. — A  railroad  for  the 
carrying  of  passengers  or  the  transportation  of  produce  for  the  coun- 
try at  large  is  a  "  public  use  "  for  the  construction  of  which  road 
private  property  may  be  taken  upon  adequate  compensation  there- 
for being  made.  Buffalo  Bayou,  B.  &  C.  R.  Co.  v.  Ferris,  26  Tex. 
588;  Buffalo  &  N.  Y.  C.  R.  Co.  v.  Brainard,  9  N.  Y.  100;  Blood- 
good  V.  Mohawk  &  H.  R.  R.  Co.,  18  Wend.  (N.  Y.)  9.  See,  also, 
Johnson  v.  County  of  Stark,  24  III.  75;  Cincinnati,  W.  &  Z.  R.  Co. 
V,  Clinton  County,  i  Ohio  St.  77;  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford &  N.  H.  R.  Co.,  17  Conn.  40;  Beckman  v,  Saratoga  &  S.  R. 
Co.,  3  Paige,  45;  Newbury  Turnp.  Co.  v.  Eastern  R.  Co.,  23  Pick. 
(Mass.)  326. 

It  is  no  objection  to  the  appropriation  of  private  property  by  a 
railroad  company  that  the  road  for  the  construction  of  which  the 
property  was  taken  and  is  to  be  applied  is  a  corporation  of  private 
individuals  to  whose  benefit  the  profits  of  the  road,  when  completed, 
will  alone  accrue.  Buffalo  Bayou,  B.  &.  C.  R.  Co.  v,  Ferris,  26 
Tex.  588. 

A  railroad  company  in  the  exercise  of  the  right  of  eminent  do- 
main does  not  act  in  behalf  of  the  state  or  as  its  instrument  or 
3  (N.  8.)  A.  &  E.  R.  Cas.— 3 
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agent,  although  its  power  to  exercise  such  right  is  derived  from  the 
state.  Such  company  acts  under  a  special  grant,  acquired  for  a 
valuable  consideration,  for  the  promotion  of  its  own  direct  and  pri- 
vate advantage.     Bradley  v.  New  York  &  N.  H.  R.  Co.,  21  Conn. 

293- 

If  a  grant   of  power  by  the  legislature  to  a  railroad  company  to 

take  and  apply  private  property  for  the  construction  of  its  road  is  in 
accordance  with  the  restrictions  and  conditions  provided  by  the  con- 
stitution in  such  cases,  and  there  has  been  no  abuse  of  the  power  by 
the  company  in  the  exercise  of  the  right,  it  cannot  be  said  that  the 
company,  by  entering  upon  and  appropriating  private  property 
which,  by  its  charter,  it  was  authorized  to  take,  committed  a  tres- 
pass ;  but  otherwise,  if  the  power  granted  is  not  in  accordance  with 
the  restrictions  and  provisions  provided  by  the  constitution,  author- 
izing the  taking  of  private  property  for  public  use.  Buffalo  Bayou, 
B.  &  C.  R.  Co.  IK  Ferris,  26  Tex.  588. 

An  act  "  to  open,  lay  out,  and  improve "  a  certain  designated 
avenue  and  to  authorize  the  construction  of  a  railroad  thereon,  con- 
fers no  power  upon  the  railroad  authorized  by  such  act  to  construct 
and  operate  its  road  upon  such  avenue  without  the  consent  of  the 
owners  of  the  soil,  or  a  condemnation  of  the  land  under  the  general 
railroad  act.  Washington  Cemetery  v.  Prospect  Park  &  C.  I.  R. 
Co.,  68  N.  Y.  591. 

Ssime—Stng/e  Exercise  of  Power  Does  not  Exhaust  Right. — The 
power  of  a  railroad  company  to  condemn  land  for  its  necessary  pur- 
poses is  not  exhausted  by  a  single  exercise  of  that  power.  Such 
right  may  be  exercised  under  its  charter  as  often  as  the  exigency 
arises  to  require  it,  as,  for  example,  for  the  continuance  of  its  main 
line,  the  appropriation  of  materials,  the  building  of  side-tracks  and  , 
turnouts,  and  for  lands  for  depot  purposes.  Little  Miami  R.  Co.  v. 
White  Acre,  8  Ohio  St.  590  ;  Doughty  %k  Somerville  &  Eaton  R. 
Co.,  21  N.  J.  L.  443;  Toledo  &  W.  R.  Co.  v.  Daniels,  16  Ohio  St. 
390;  Virginia,  etc.,  R.  Co.  v,  Lovejoy,  8  Mo.  100. 

The  individuals  who  transact  the  business  of  a  railroad  company  must 
necessarily  know  what  its  wants  and  necessities  are  better  than  anv  one 
else.  The  necessity  which  will  justify  the  exercise  of  the  power  01  emi- 
nent domain  is  not  an  absolute  necessity.  When  the  public  interest  is 
involved,  whatever  is  convenient  is  necessary.  Not  only  is  the  railroad 
company  exercising  the  power  of  eminent  domain  the  best  judge  of  its 
own  necessities,  but  it  is  the  only  judge.  So  long,  therefore,  as  it  acts  in 
good  faith,  its  wants  and  requirements  cannot  be  abridged.  It  is  only 
when  it  abuses  its  powers  that  the  courts  will  interfere.  Fall  River  Iron 
Works  V.  Old  Colony  &  F.  R.  Co..  5  Allen  (Mass.)  221  ;  Hentzz/.  Long 
Island  R.  Co.,  13  Barb.  (N.  Y.)  646;  South  Carolina  R.  Co.  v.  Blake,  9 
Rich.  (S.  Car.)  228 ;  Exp.  Manhattan  R.  Co.,  22  Wend.  (N.  Y )  653;  New 
York  &  E.  R.  Co.  v.  Young,  33  Pa.  St.  175 ;  Parke's  Appeal,  64  Pa.  St. 
137 ;  Stark  v.  Sioux  City  &  P.  R.  Co.,  43  Iowa,  501 

In  Central  Branch  U.  P.  R.  Co.z/.  Atchison,  T.  &  S.  F.  R.  Co..  26  Kan. 
669.  the  court,  in  discussing  this  question,  quotes  from  Chicago,  B.  &  Q.  R. 
Co.  V,  Wilson,  17  111.  127,  as  follows :  **  We  cannot  suppose  that  it  was  the 
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intention  of  the  legislature  to  oblige  the  company  to  acquire  all  the  land 
in  the  first  instance,  which,  in  any  event,  it  should  ever  want,  to  do  the 
largest  amount  of  business  it  may  ever  hope  to  attain.  The  greatest  de- 
gree of  sagacity  could  hardly  determine  precisely  what  conveniences  the 
tuiure  might  demonstrate  to  be  necessary  to  doits  business  with  facility." 
And  continuing  the  argument,  the  court  says:  **  It  must  be  borne  in  mind 
tnat  our  railroad  corporations  are  now  organized  under  a  general  law; 
tiiat  a  general  law  makes  all  the  provisions  for  exercising  the  right  of 
t.nincnt  domain ;  that  no  special  charters  and  no  special  corporate 
powers  are  granted.  The  legislature  in  it  enactments  is  not  determining 
as  to  the  necessities  or  probabilities  of  any  particular  road,  but  is  laying 
down  a  general  law  for  the  regulation  and  control  of  all  railroad  com- 
panies. Such  a  general  law  should  be  in  harmony  with  the  experience 
of  the  country  as  to  the  necessities  and  growth  of  railroad  corporations. 
Again,  it  may  be  fairly  doubted  whether,  in  the  first  instance,  the  road 
could  condemn  for  depots,  side  tracks,  etc.,  any  more  land  than  its  then 
prospect  of  business  would  adjudge  necessary.  It  is  given  power  to 
condemn  as  much  land  as  may  be  'deemed  necessary.' " 

Same — Prior  Occupation, — Prior  occupation  of  land  without 
authority  of  law  will  not  preclude  a  railroad  company  from  subse- 
quently taking  measures  authorized  by  law  to  condemn  land  for  its 
use.     Secombe  xk  Milwaukee  &  St.  P.  R.  Co.,  90  U.  S.  108. 

A  railroad  company  which,  by  its  charter,  has  power  to  condemn 
land,  and,  being  in  the  use  of  certain  lands  for  railroad  purposes 
under  a  lease  for  an  unexpired  term  from  the  owner  of  the  fee,  may 
take  the  same  premises  by  condemnation,  for  the  leasehold  estate 
may  be  so  limited  in  continuance  and  qualified  in  its  character  as 
not  to  subserve  the  needs  of  the  company  in  the  scheme  of  improve- 
ment authorized  by  its  charter.  DeCamp  v,  Hibernia  Railroad  Co., 
47  N.  J.  L.  43,  affirmed  in  Same  v.  Same,  47  N.  J.  L.  518;  24  Am.  & 
Eng.  R.  Cas.  273. 

Same — Not  Necessary  that  Need  should  be  Immediate, — A  raitroad 
company  need  not  wait  until  the  want  is  instant,  pressing,  and  over- 
whelming before  proceeding  to  condemn  land  necessary  for  its  pur- 
poses, but  may,  in  a  provident,  business-like  manner,  anticipate  the 
imminent  necessities  of  the  corporation.  //;  re  New  York,  C.  &  H. 
R.  Co.,  77  N.  Y.  250;  Lodge  v,  Philadelphia,  W.  &  B.  R.  Co.,  8 
Phila.  (Pa.)  345;  In  re  Delaware,  L.  &  W.  R.  Co.,  99  N.  Y.  12. 

The  mere  fact  that  land  proposed  to  be  taken  by  a  railroad  com- 
pany is  not  needed  for  the  present  and  immediate  purposes  of  the 
railroad  is  not  necessarily  a  defense  to  a  proceeding  to  condemn  it. 
In  re  Staten  Island  Rapid  Transit  Co.,  103  N.  Y.  251,  27  Am.  & 
Eng.  R.  Cas.  348. 

Afode  of  Exercise, — The  mode  of  exercising  the  right  of  eminent 
domain,  in  the  absence  of  any  provision  in  the  organic  law  prescrib- 
ing a  contrary  course,  is  within  the  discretion  of  the  legislature;  and 
there  is  no  limitation  upon  the  power  of  the  legislature  in  this  re- 
spect, if  the  purpose  be  a  public  one,  and  just  compensation  be  paid 
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or  tendered  to  the  owner  for  the  property  take;i.  Secombe  v.  Mil- 
waukee &  St.  P.  R.  Co.,  90  U.  S.  108. 

Same — Judgment, — Where  a  judgment  is  entered  affirming  an 
award  in  condemnation  proceedings,  and  the  money  is  paid  into 
court  for  the  use  of  the  property  owners  under  such  awards  it  is  no 
objection  thereto  that  the  amount  of  the  award  was  never  paid  or 
actually  tendered  to  the  parties  in  interest.  Secombe  v,  Milwaukee 
&  St.  P.  R.  Co.,  90  U.  S.  108. 

After  land  has  been  condemned  for  the  use  of  a  railroad,  the  ad- 
judication cannot  be  impeached  in  any  collateral  proceeding,  and  it 
will  then  be  presumed  conclusively  that  the  party  whose  land  has 
been  taken  has  received  not  only  just  compensation  for  the  land 
taken,  but  for  all  such  incidental  losses,  inconveniences,  and  dam- 
ages as  might  reasonably  be  expected  to  result  from  the  construc- 
tion and  use  of  the  way,  or  crossing,  in  a  legal  and  proper  manner, 
and  the  judgment  will  afford  a  complete  justification  to  the  party  so 
exercising  the  right  so  acquired.  Chicago  &  A.  R.  Co.  v,  Spring- 
field &  N.  R.  Co.,  67  111.  144. 

Same — Exercise  by  Foreign  Corporation, — The  power  to  take  land 
by  eminent  domain  may  be  given  to  a  foreign  corporation.  Abbott 
V,  New  York  &  New  England  R.  Co.,  145  Mass.  450,  33  Am.  & 
Eng.  R.  Cas.  146,  citing  In  re  Townsend,  39  N.  Y.  171;  New  York 
&  Erie  R.  Co.  v.  Young,  33  Pa.  St.  175;  State  v.  Sherman,  22  Ohio 
St.  411;  Southwestern  R.  Co.  v.  Southern  &  Atlantic  Telegraph  Co., 
46  Ga.  43;  Gilmer  v.  Lime  Point,  18  Cal.  229.  See  Clark  z;.  Bar- 
nard, 108  U.  S.  436. 

In  the  case  of  Abbott  v.  New  York  &  N.  E.  R.  Co.,  supra,  while  firmly 
holding  the  rule  above  announced,  holds  also  that  although  the  power 
to  take  land  by  the  right  of  eminent  domain  which  has  been  granted  by 
the  legislature  to  a  domestic  railroad  corporation  will  not  pass  to  a 
foreign  corporation  which  by  deed  succeeds  to  the  rights  and  powers  of 
domestic  corporation  without  the  assent  of  the  legislature,  yet  such 
assent  may  be  altogether  by  implication  from  a  series  of  acts  of  the 
legislature. 

In  Dodge  V.  City  of  Council  Bluff,  57  Iowa,  560,  the  court  expressed 
itself  as  unprepared  to  say  that  a  foreie:n  corporation  could,  by  reason  of 
considerations  of  mere  interstate  comity,  be  allowed  under  any  ordi- 
nance which  a  municipality  could  pass  to  condemn  and  appropriate 
property  for  the  construction  and  operation  of  a  public  work,  yet  tirmly 
held  that  "it  is  certainly  competent  for  the  legislature  to  grant  such 
power." 

A  foreign  corporation  cannot,  in  the  courts  of  the  United  States, 
condemn  the  land  of  the  citizens  of  a  state  for  the  use  of  such  cor- 
poration, and  if  the  federal  courts  have  not  original  jurisdiction  for 
such  purposes,  a  proceeding  of  this  kind  instituted  in  a  state  court 
cannot  be  removed  to  the  federal  court,  because  the  federal  court 
can  under  no  circumstances  have  jurisdiction  of  such  case.  Balti- 
more &  O.  R.  Co.  V.  Pittsburgh,  W.  &  K.  R.  Co.,  17  W.  Va.  812,  10 
Am.  &  Eng.  R.  Cas.  444. 
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Same — Generally. — The  manufacture  of  railroad  cars  is  not  so 
legitimately  and  necessarily  connected  with  the  management  of  a 
railroad  that  a  railroad  company  would  be  authorized  by  its  charter 
to  take  lands,  compulsorily,  for  the  purpose  of  erecting  such  a 
manufactory  thereon.     Eldridge  v.  Smith,  34  Vt.  484. 

So,  also,  in  respect  to  the  erection  of  dwelling-houses  to  rent  to 
the  employes  of  a  railroad  company.     Eldridge  v.  Smith,  supra. 

Otherwise  as  to  land  taken  for  piling  up  wood  and  timber  used  on 
the  railroad,  and  brought  to  it  to  be  transported  thereon.  Eldridge 
V,  Smith,  supra. 

When  land  is  taken  for  a  legitimate  railroad  use  within  the  scope 
of  its  charter  by  a  railroad  company,  the  judgment  of  the  locating 
officers  of  the  company  is  conclusive  as  to  the  quantity  required  for 
that  purpose,  unless  the  quantity  taken  is  clearly  beyond  any  just 
necessity.     Eldridge  v*  Smith,  supra. 

But  in  Rensselaer  &  S.  R.  Co.  v,  Davis,  43  N.  Y.  137,  it  was  held 
upon  the  application  of  a  railroad  company  to  condemn  land,  the 
condemnation  of  the  board  of  directors  of  such  company  is  not  con- 
clusive upon  the  question  of  necessity  and  extent. 


Southern  Pacific  Railroad  Co. 
Southern  California  Railway  Co.  et  al. 

{Supreme  Court  of  Calif  or  nia^  Jan,  31,  1896.) 

Eminent  Domain  [(1)  p.  24.] — Right  of  One  Railroad  Company  to  Appro< 
priate  Railroad  Property  of  Another  Company  [(1)  p.  99]  —  California 
Statute^ — Under  ihe  code  of  civil  procedure  section  1240,  which  provides 
that  property  appropriated  for  a*  public  us^  shall  not  be  taken  unless  for 
a  more  necessary  public  use  than  that  to  which  it  had  been  appropri- 
ated, a  railroad  company  may  appropriate  part  of  a  street  purchased 
by  another  railroad  company,  subject  to  the  rights  of  the  public  for 
highway  purposes,  and  on  which  street  such  railroad  company  had  laid 
its  track,  where  it  is  shown  that  such  appropriation  is  necessary  for  the 
construction  of  the  road  of  the  condemning  company,  but  not  materially 
curtailing  the  right  of  the  other  company  to  operate  its  road.    {Pa^e  41.) 

Same— Same— Effect  on  Right  of  Condemnation  of  Construction  of 
Unnecessary  Spur  Track  across  Located  Line^ — The  fact  that  a  railroad 
company  whose  land  is  sought  to  be  condemned  by  another  railroad 
company  constructs  an  unnecessary  spur  track  across  the  line  located 
after  the  location  was  made,  will  not  affect  the  right  of  appropriation. 
(Page  44.) 
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Commissioners'  decision.  Department  i.  Appeal  from 
San  Bernardino  county  superior  court.     Affirmed. 

IV.  J,  HunsakeVy  for  appellants. 
Harris  &  Gregg,  for  respondent. 

Searls,  C. — This  action  is  brought  to  obtain  a  decree 
condemning  a  strip  of  land  26  feet  wide,  in  and  through  Park 
Avenue,  Lugonia  park,  city  of  Redlands,  county 
of  San  Bernardino,  state  of  California,  for  the  use 
of  plaintiff  as  a  right  of  way  for  a  railroad  from  Redlands  Junc- 
tion to  Crafton,  all  in  said  county  of  San  Bernardino.  Plaintiff 
had  judgment,  from  which  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial,  the  defendants  appeal. 

The  findings  of  fact  by  the  court  below  may  be  epitomized 
as  follows:  Plaintiff  is  a  railroad  corporation  engaged  in  build- 
ing, constructing,  and  operating  lines  of  railroad  in 
Facfs.  ^j^^  state  of  California  and  adjacent  states  and  terri- 

tories, and  owns  and  operates  a  main  line  of  railroad  extending 
from  San  Francisco,  in  the  state  of  California,  to  El  Paso,  in 
the  state  of  Texas,  which  passes  for  many  miles  through  the 
county  of  San  Bernardino.  That  it  intends  to  build,  and  has 
partially  built,  a  branch  or  spur  railroad  from  its  main  line  at 
Redlands  Junction,  in  said  county,  running  in  a  northeasterly 
direction  a  distance,  in  all,  of  7^  miles,  passing  through  the 
city  of  Redlands,  and  terminating  at  Crafton,  in  said  county, 
for  the  purpose  of  conveying  freight  and  passengers,  and  for 
the  purpose  of  conducting  a  general  railroad  business  upon  and 
over  said  spur  or  branch  railroad.  Park  Avenue  is,  and  since 
1887  has  been,  a  public  street  or  highway  in  the  city  of  Red- 
lands,  and  in  the  building  and  construction  by  plaintiff  of  its 
said  branch  railroad  a  right  of  way  therefor  through  said  Park 
Avenue,  having  a  uniform  width  of  13  feet,  is  necessary  to 
the  construction  and  maintenance  of  plaintiff*s  said  road. 
The  space  condemned  is  described,  and  is  on  the  southerly 
half  of  said  avenue,  and  will  be  referred  to  again. 

Before  the  commencement  of  this  action,  the  board  of 
trustees  of  the  city  of  Redlands,  by  ordinance,  gave  and 
granted  to  plaintiff  a  franchise  and  privilege  to  construct, 
maintain,  and  operate  its  said  branch  railroad  on  and  over  the 
south  30i  feet  of  said  Park  Avenue,  which  franchise  and 
privilege  is  still  in  force  and  effect.  Defendant,  the  Southern 
California  Railway  Company,  is  also  a  railroad  corporation,  is 
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the  owner  of  the  fee  of  Park  Avenue,  subject  to  the  rights  of 
the  public  for  highway  purposes,  and  is  the  owner  of,  and  for 
four  years  before  the  commencement  of  this  action  had  owned, 
possessed,  and  had  operated,  and  is  still  operating,  a  steam 
railroad  for  ordinary  railway  purposes.  The  centre  line  of 
defendant's  railroad  is  substantially  identical  with  the  central 
longitudinal  line  of  Park  Avenue,  which  said  avenue  is  lOO 
feet  in  width.  The  road  of  plaintiff  as  laid  out  will  leave  a 
space  of  24  feet  on  the  south  side  thereof,  which  the  court 
finds  will  be  sufficient  to  allow  the  traveling  public  to  travel 
with  safety.  There  will  also  be  a  space  of,  say,  21  feet, 
between  the  tracks  of  plaintiff's  and  defendant's  roads,  which 
the  court  finds  will  be  sufficient  for  spurs  or  side  tracks  for 
defendant.  The  space  condemned  has  not  been  used  by  the 
defendant,  except  as  follows:  (i)  After  plaintiff  had  graded 
its  roadbed,  defendant  built  a  spur  track  thereon,  for  the 
purpose  of  preventing  the  plaintiff  from  using  the  right  of  way, 
which  spur  defendant  does  not  need.  (2)  Defendant  had  a 
small  depot  building,  16x18  and  one  story  high,  on  the  said 
condemned  right  of  way,  which  defendant  does  not  need,  and 
which  can  readily  and  without  injury  to  defendant  be  removed, 
together  with  its  spur  track,  from  the  place  where  now  situate. 

The  court  also  finds  that  the  use  by  plaintiff  of  the  land 
sought  to  be  condemned  is  a  more  necessary  public  use  than 
that  to  which  it  has  been  appropriated  by  defend- 
ant, and  that  the  proposed  right  of  way  will  furnish  ^^■^*' *'''"""" 
to  plaintiff  the  most  practicable,  safe,  and  direct 
route  and  way  for  its  road,   and  will  be  *'  most  compatible 
with  the  greatest  public  benefit  and  the  least  private  injury," 
and  will  not  interfere  with  the  successful  operation  and  main- 
tenance of  defendant's  road,  and   is  not  necessary  thereto. 
No  question  is  made  as  to  the  damages,  and  the  findings  re- 
lating thereto  need  not  be  noticed.     Defendant  F.  H.  Pattee, 
who  is  made  a  party  defendant,  owns  certain  lots  abutting  on 
Park  Avenue,  and  is  awarded  damages  by  reason  of  the  con- 
struction of  the  road  by  plaintiff. 

The  first  point  made  by  the  appellants  is  that  the  findings 
are  insufficient  to  sustain  the  judgment.  This  contention  is 
based  upon  the  fact  that  such  findings  show  that  the  defend- 
ant is  the  owner  of  the  whole  of  Park  Avenue,  subject  only  to 
the  rights  of  the  public  for  highway  purposes,  that  for  more 
than  four  years  prior  to  the  suit  brought  it  had  maintained  a 
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line  of  railroad  upon  the  centre  line  of  said  avenue,  and  had 
appropriated  the  same  to  a  public  use,  and  that,  as  the  strip 
of  land  in  question,  to  wit,  Park  Avenue,  is  not  in  excess  of 
the  quantity  authorized  by  law  to  be  taken  for  railroad  pur- 
poses, it  cannot  by  condemnation  proceedings  be  taken  by 
plaintiff  for  the  same  public  use,  to  wit,  for  another  and  parallel 
railroad. 

The  power  of  eminent  domain  is  one  of  the  inalienable  in- 
cidents of  sovereignty,  which,  treated  simply  as  a  question  of 
power,  may  be  exercised  in  favor  of  public  uses 
eminent  do-  ovcr  any  and  all  private,  and  even  public  property. 
niain-How  In  this  vicw,  the  property  and  franchises  of  cor- 
«xercised.  porations,  as  well  as  of  individuals,  although  dedi- 
cated to  public  uses,  may  be  taken  for  other  public  uses.  A 
state  may  not  annul  or  modify  a  grant  of  land,  but  it  may 
take  the  land  for  public  use,  on  making  compensation.  There 
is  no  such  thing  as  extinguishing  the  right  of  eminent  domain; 
and  any  attempt  to  do  so  by  one  legislature  has  no  binding 
force  upon  its  successors.  But  this  inalienable  power,  like 
most  others,  is  to  be  exercised  under  and  by  virtue  of  the 
legislative  will,  as  expressed  by  the  law-making  power.  This 
being  so,  it  is  an  accepted  canon  of  the  law  that  the  right- 
to  exercise  the  power  of  eminent  domain  must  be  found 
in  some  statute  of  the  state,  and  that  such  right  must  be 
expressly  given,  or  arise  by  necessary  implication  from  powers 
expressly  given.  Among  the  powers  conferred  upon  a  rail- 
road corporation  by  section  465  of  the  Civil  Code  is  the  right 
**  to  lay  out  its  road  not  exceeding  nine  rods  wide,  and  to 
construct  and  maintain  the  same  with  a  single  or  double  track, 
and  with  such  appendages  and  adjuncts  as  may  be  necessary 
for  the  convenient  use  of  the  same.**  The  sixth  subdivision 
of  the  same  section  authorizes  a  railroad  corporation  **  to 
cross,  intersect,  join,  or  unite  its  railroad  with  ^ny  other  rail- 
road, either  before  or  after  construction,  at  any  point  upon  its 
route,  and  upon  the  grounds  of  such  other  railroad  corpora- 
tion," etc. 

Turning  to  the  subject  of  eminent  domain,  we  find  that  it 
may  be  exercised  in  favor  of  a  variety  of  public  uses,  among 
which  arc  **  steam  and  horse  railroads.**  Code  Civ.  Proc. 
§  1238,  subd.  4.  Section  1240  of  the  same  Code,  in  defining 
the  private  property  which  may  be  taken  under  the  title  of 
eminent   domain,    enumerates:    **  Property  appropriated   to 
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public  use;  but  such  property  shall  not  be  taken  unless  for  a 
more  necessary  public  use  than  that  to  which  it  ui-|,tt^^. 
has  been  already  appropriated.**  As  early  as  propriate 
1863,  the  supreme  court  of  this  state,  in  Railroad  other  raiiwaf 
Co.  V.  Moss,  23  Cal.  324,  held  that  one  railroad  **"**• 
company  could  not  locate  its  line  along  and  upon  the  pre- 
viously located  line  of  another  company,  except  at  crossings 
and  intersections,  and  that,  as  the  law  then  stood,  land  appro- 
priated by  one  company  for  the  purposes  of  a  railroad,  and 
necessary  thereto,  could  not  subsequently  be  condemned  by 
another  company  for  a  like  use.  In  Boston  &  M.  R.  Co.  v. 
Lowell  &  L.  R.  Co.,  124  Mass.  368,  Chief  Justice  Gray,  now 
a  justice  of  the  supreme  court  of  the  United  States,  said: 
**  The  general  principle  is  well  settled,  and  has  been  applied 
in  a  great  variety  of  cases,  that  land  already  legally  appro- 
priated to  a  public  use  is  not  to  be  afterwards  taken  for  a  like 
use,  unless  the  intention  of  the  legislature  that  it  should  be 
so  taken  has  been  manifested  in  express  terms  or  by  necessary 
implication.**  The  authorities  in  support  of  this  proposition 
are  numerous,  and  usually  uniform.  See  Housatonic  R.  Co. 
V.  Lee  &  H.  R.  Co.,  118  Mass.  391;  Railroad  Co.  v.  North, 
103  Ind.  486;  Pittsburgh  Junction  R.  Co.  *s  Appeal,  122  Pa. 
St.  511,  28  Am.  &  Eng.  R.  Cas.  266;  St.  Paul  Union  Depot 
Co.  V.  City  of  St.  Paul,  30  Minn.  363 ;  Barre  R.  Co.  v.  Mont- 
pelier  &  W.  R.  R.  Co.,  61  Vt.  i,  39  Am.  &  Eng.  R.  Cas.  17; 
In  re  City  of  Buffalo,  68  N.  Y.  167. 

The  foregoing  cases,  in  the  main,  involve  circumstances 
under  which  a  former  and  a  later  public  use  may  not  stand 
together,  or,  in  other  words,  cases  in  which  the  later  use  must 
supersede  the  former, — cases  in  which,  as  was  said  In  re  New 
York,  L.  &  W.  R.  Co.,  99  N.  Y.  23,  23  Am.  &  Eng.  R. 
Cas.  43,  '*  were  the  rule  otherwise,  this  evil  would  result:  A 
corporation,  No.  i,  having  the  right  of  eminent  domain; 
takes  land  from  a  similar  corporation,  No.  2,  having  the  same 
right.  No.  2  thereupon  proceeds  again  to  condemn  it  for  its 
own  use,  and  No.  i  retaliates.  And  so  the  absurd  process 
goes  on.  It  is  clear  the  legislature  never  intended  any  such 
result." 

The  question  is,  does  the  well-understood  rule  indicated 
apply  to  the  facts  of  the  present  case  ?  We  think  the  ques- 
tion must  be  answered  in  the  negative  for  the  reasons :  (i)  The 
condemnation  proceedings  here  work  no  substantial  injury  to 


42  EMINKNT  DOMAIN  [\n!  s?' 

^''J.°.^-'*!?™^'it'*    So.  Pac.  R.  Co.  V.  So.  Cal.  R.  Co. 

the  plaintiff,  and  produce  only  such  inconvenience    as   may 

be  covered  by  damages  awarded.     The  object  of 

Snnie-uuie      ^.j^g   j.yj^  which  prevents  the    taking  of  property 
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at  bar.  devotcd  to  a  public  use  for  another  and  not  more 

necessary  public  use  is,  not  that  there  is  any- 
thing sacred  in  the  property  as  such,  considered  independent 
of  the  public  "use,  but  the  protection  of  the  use  itself,  in 
which  the  public  as  well  as  the  owner  is  interested,  and  to 
save  the  use  from  annihilation.  Defendant  purchased  from 
the  abutting  owners,  subject  to  the  right  of  the  public  for 
highway  purposes,  Park  Avenue,  a  strip  of  land  100  feet 
wide,  and  constructed  its  railroad  on  the  centre  thereof.  As 
such  purchaser  its  rights  were  neither  greater  nor  less  than 
they  would  have  been  had  it  acquired  a  right  thereto  for  a  like 
purpose  under  the  law  of  eminent  domain.  It  was  the  inten- 
tion to  dedicate  it  to  a  public  use,  and  the  actual  appropria- 
tion to  such  use,  which  consecrated  it  beyond  lands  held  in 
private  proprietorship.  So  far  as  it  was  not  thus  appropriated, 
and  as  it  was  not  reasonably  essential  to  such  use,  it  stood  in 
the  same  category  with  other  lands  held  by  individuals  or 
corporations,  and  was  liable  to  condemnation  proceedings  for 
a  similar  or  different  public  use. 

It  is  property  appropriated  to  public  use  which  is,  under 
subdivision  3  of  section  1240  of  the  Code  of  Civil  Procedure, 
protected  from  condemnation,  except  **  for  a  more  necessary 
public  use  ** ;  and  as  to  lands,  owned  by  defendant,  but  which 
have  not  been  thus  appropriated,  and  are  not  likely  in  the 
future  to  be  needed  for  the  existing  public  use,  the  inhibition 
does  not  apply.  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  & 
K.  R.  Co.,  17  W.  Va.  812,  10  Am.  &  Eng.  R.  Cas.  444; 
Peoria,  P.  &  J.  R.  Co.  v.  Peoria  &  S.  R.  Co.,  66  III.  174. 
**  Nor  will  the  general  rule  be  applied  to  prevent  the  taking 
of  a  small  and  immaterial  part  of  some  of  the  appurtenances 
of  the  company,  when  the  taking  is  neccssaiy  for  the  right  of 
way  of  another  company  or  other  imperative  use."  Lewis, 
Em.  Dom.  §  267:  Chicago  &  N.  W.  R.  Co.  v.  Chicago  & 
E.  R.  Co.,  112  111.  589,  25  Am.  &  Eng.  R.  Cas.  158;  New- 
York,  H.  &  N.  R.  Co.  V,  Boston,  H.  &  E.  R.  Co.,  36  Conn. 
196;  North  Carolina  R.  Co.  v,  Carolina  Cent.  R.  Co.,  83  N. 
C.  489;  Northern  R.  Co.  v.  Concord  &  C.  R.  Co.,  2y  N.  H. 
183.  (2)  As  before  stated,  our  law  permits  the  taking  of 
**  property  appropriated  to  public  use,  but  such  property  shall 
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not  be  taken  unless  for  a  more  necessary  public  use  than  that 
to  which  it  has  been  already  appropriated."  Code  Civ.  Proc. 
^  1240,  subd.  3. 

The  question  then  arises,  is  the  contemplated  use  by  plaintiff 
of  the  land  in  question  a  more  necessary-  public  use  than  that 
to  which  it  has  been  already  appropriated  by  de- 
fendant? We  think  this  question  must  be  answered  s««e-*«More 
in  the  affirmative.  Treated  as  a  mere  question  of  ncMe." 
right  in  the  defendant,  and  it  must  be  admitted  that 
it  is  the  owner  of  a  right  of  way  100  feet  in  width  for  the  uses 
of  its  railroad,  the  tracks  of  which  are  laid  thereon;  but  we 
are  not  now  called  upon  to  determine  the  question  from  that 
standpoint,  but  rather  to  view  it  in  the  light  of  the  necessities 
of  its  ownership  for  a  public  use.  As  an  incident  of  defend- 
ant's right  to  own  and  operate  a  railroad,  it  has  not  been 
used  at  all,  except  that  portion  covered  by  defendant's  flag 
station  and  the  small  station  building  or  depot,  which,  accord- 
ing to  the  findings,  can  be  readily  moved  across  defendant's 
track  without  inconvenience  to  the  public  or  to  defendant. 
All  these  franchises  and  rights  of  way  are  given  and  granted 
upon  the  theory  of  public  necessity,  and  of  the  benefits  accru- 
ing therefrom  to  the  public. 

The  fact  that  private  persons  and  corporations,  the  owners 
of  these  franchises  and  rights,  are  the  recipients  of  profits 
arising  from  the  ownership  and  operation  of  the  property,  does 
not  militate  against  the  fundamental  theory  that  the  prime 
object  is  the  benefit  to  the  public.  The  multiplication  of 
railroads,  with  the  conveniences  and  competition  they  bring, 
all  redound  to  the  welfare  of  the  people  at  large.  Who 
shall  say  that  the  strip  of  land,  13  feet  in  width,  condemned 
by  the  court  below  for  the  use  of  plaintiff  for  its  railroad  track, 
and  to  be  used  for  a  railroad,  is  not  a  more  necessary  public 
use  than  any  to  which  it  has  been  appropriated  or  used  by 
defendant?  It  is  not  a  case  of  taking,  destroying,  or  curtail- 
ing defendant's  franchise,  or  any  property  essential  to  its  full 
and  complete  enjoyment.  Were  this  the  case,  it  would  be 
a  taking,  not  for  another  and  more  necessary  public  use,  but 
the  taking  of  one  man's  property  and  conferring  it  upon 
another  for  a  precisely  similar  use, — a  proceeding  not  tolerated 
in  law.  The  fallacy  of  appellant's  argument  on  this  branch 
of  the  case  is  in  confounding  the  incident  with  the  thing  itself, 
— the  defendant's  railroad,  and  its  right  to  the  full  use  and 
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enjoyment  thereof,  with  that  portion  of  its  right  of  way 
which  the  court  expressly  finds  is  not  essential  or  necessary 
to  such  enjoyment. 

A  railroad  company  is  authorized  to  take  a  given  quantity 
of  land  for  a  right  of  way,  not  as  a  reward  for  con- 
»ry  public        structing  a  road,  but  because  it  is  regarded  as  neces- 
ase'*coii-         sary  to  the  construction  and  operating  its  line  of 
tiuued.  railroad,  and  when  a  portion  of  such  right  of  way 

is  not  used,  and  is  not  necessary  for  the  purposes  of  its  crea- 
tion and  use,  either  in  the  present  or  future,  as  in  this  case, 
then,  as  to  the  portion  of  such  right  of  way  not  necessary  to 
its  operation,  the  appropriation  by  another  railroad,  where 
necessary  to  the  use  of  the  latter  for  a  roadbed,  is  an  appro- 
priation to  a  more  necessary  public  use,  within  the  purview 
of  the  Code,  and  may  be  taken,  upon  compensation  being 
made.  The  wisdom  of  this  provision  in  our  law  becomes 
apparent  wherever  railroads  converge  upon  cities,  towns, 
mountain  passes,  etc.,  and  where  the  right  of  way  of  the  first 
appropriator  may  be  in  part  necessary  to  subsequently  con- 
structed roads,  and  may  be  taken  by  the  latter  with  only  such 
**  tolerable  interference  **  as  docs  not  materially  curtail  the 
rights  of  the  first  appropriator,  and  can  be  fully  compensated 
in  money. 

I  repeat,  the  appropriation  of  a  portion  of  the  right  of  way 
Right  to  up-  of  a  railroad,  not  essential  to  its  enjoyment  of  its 
propri*t«  rail-  franchise  and  property,  as  such,  by  another  rail- 
Extent  or  road,  where  essential  to  theconstructi'^n  and  exist- 
rigiit.  ence  of  the  latter,  is  to  and  for  a  more  necessary 

public  use,  and  the  fact  that  some  interference  may  be  occa- 
sioned thereby,  but  which  does  not  materially  curtail  the  rights 
and  privileges  of  the  former,  does  not  take  the  case  out  of  the 
wholesome  rule  adopted  by  our  Code. 

Extended  comment  is  not  deemed  necessary  upon  the  fact 
Same-Con-  *^^^  defendant,  after  the  line  of  plaintiff's  road  was 
RtructingDB-  located,  <:onstructed  a  spur  track  across  the  line  of 
neceNxarr  Rpar  ^he  same,  for  the  reason  that  the  court  found  that 
traciL-Kfrect.  j^fcndant  had  no  use  therefor,  and  constructed 
the  same  for  the  purpose  of  preventing  the  plaintiff  from  hav- 
ing and  using  such  right  of  way.  In  such  cases,  the  authori- 
ties are  to  the  effect  that  defendant  could  gain  no  advantage 
thereby.  It  follows  from  these  views  that  the  findings  of  the 
court  support  the  judgment. 
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Appellant's  further  object  that  '*  the  evidence  is  insufficient 
to  justify  the  decision  of  the  court."  It  must  suffice,  upon 
this  head,  to  say  that,  upon  all  the  points  upon  which  the 
findings  are  assailed,  there  was  a  substantial  conflict  in  the 
evidence,  and  were  we  to  analyze  and  discuss  the  evidence  at 
length,  it  would  only  lead  to  the  inevitable  conclusion  that 
under  such  circumstances  we  are  not  authorized  to  disturb 
the  findings.  The  errors  of  law  complained  of  involve  the 
same  questions  discussed  under  the  head  of  the  sufficiency  of 
the  findings  to  support  the  judgment,  and  need  not  be  further 
noticed. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

We  concur:  Haynes,  C.  ;  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  appealed  from  are  affirmed. 


Chicago  West  Division  Railway  Co.  et  aU 

V. 

Metropolitan  West  Side  Elevated  Railroad  Co. 

(152  Illinois,  519.) 

Eminent  Domain  [(1)  p.  24]— How  Far  Property  of  One  Corporation  is 
Subject  to  Condemnation  by  Anotlier  [(t)  p.  94].— Property  belonging  to 
a  street  railway  company  upon  which  there  are  no  railroad  tracks,  and 
no  part  of  which  is  used  as  a  right  of  way  by  such  company,  may  be 
condemned  by  an  elevated  railroad  company  for  the  purposes  of  its 
right  of  way.  A  horse  barn  and  salt  warehouse,  belonging  to  a  street 
railway  company,  and  used  by  it  for  the  purposes  named,  but  in  connec- 
tion with  which  there  are  no  tracks,  is  subject,  under  the  foregoing  rule, 
to  condemnation  by  an  elevated  railroad  company  for  its  right  of  way. 
(Page  46.) 

Same — Same^ — One  railroad  company  cannot,  under  the  exercise  of 
the  right  of  eminent  domain,  take  the  property  of  another  railroad  com- 
pany which  is  not  used  by  the  latter  as  a  part  of  its  right  of  way,  where 
such  taking  would  merely  amount  to  a  change  of  ownership  of  the  prop- 
erly without  affecting  the  actual  use  of  tlie  same.     {Page  46.) 

^me — Measure  of  Damages  to  Reversionary  Interest. — Where  it  is 
shown  in  an  action  to  condemn  a  right  of  way  that  the  reversionary  in- 
terest lias  no  actual  market  value,  it  is  not  error  to  fail  to  make  an 
award  to  the  reversioner  of  even  nommal  damages.     {Page  49.) 

Same— Measure  of  Damages  [(1;  /<7j/]— In  struct  ion  •—In  an   action  to 


46  EMINENT  DOMAIN  [^(h."  B.) 

condemn  a  right  of  way,  an  instruction  to  the  jury  that  it  should  deter- 
mine the  amount  to  be  paid  to  each  defendant,  but  that  the  total  award 
should  not  exceed  "the  fair  cash  market  value  of  the  premises  proposed 
to  be  taken,  and  the  damages,  if  any,  to  property  not  proposed  to  be 
taken,"  is  not  erroneous  as. withdrawing  from  the  jury  all  consideration 
concerning  the  cost  of  the  removal  of  the  personal  property,  and  all 
consideration  concerning  the  necessary  increased  cost  of  operating  the 
railroad  of  the  defendant,  or  the  use  of  the  properly  condemned,  espe- 
cially where  these  points  are  properly  covered  in  other  instructions. 
(-^'^^  52.) 

Error  to  Cook  county  circuit  court.     Affirmed. 

Egbert  Jamiesoriy  Edmund  Furthman^  J.  B.  Mantty,  and 
Moran,  Krause  &  Mayer,  for  plaintiffs  in  error. 

R,  S.  Thompson,  E.  J.  Harhuss,  and  J.  P.  Wilson,  for 
defendant  in  error. 

Craig,  J. — It  is  first  insisted  by  plaintifis  in  error  that  the 
premises  in  question  are  not  subject  to  condemnation  by  the 
defendant  in  error. 

The  property  was  acquired  by  the  Chicago  West  Division 
Railway  Company  in  1867,  and  when  the  petition  was  filed  it 
was  occupied  by  the  West  Chicago  Street  Railroad 
Company  in  part  as  a  barn  for  stabling  horses  and 
as  a  change  barn,  and  a  portion  was  used  for  the  storage  of 
salt,  such  salt  being  used  to  be  placed  on  the  tracks,  and  that 
the  property  is  used,  further,  for  a  blacksmith  shop  of  the 
cars  and  horses  of  the  company,  and  that  taking  the  property 
for  the  purpose  of  the  petitioner  in  this  case  will  absolutely 
destroy  the  use  of  it  for  the  purpose  to  which  it  is  now 
devoted  or  was  devoted,  by  the  West  Chicago  Street  Railroad 
Company,  at  the  time  of  the  filing  of  the  petition.  There  are 
no  railroad  tracks  on  any  portion  of  the  property,  nor  was  the 
property,  or  any  part  of  it,  used  as  a  right  of  way  by  the  de- 
fendants. 

If  the  plaintiffs  in  error  had  constructed  tracks  on  the  prop- 
erty in  question,  and  were  using  it  for  a  right  of  way  in  the 
transaction  of  its  business,  we  would  not  hesitate  to  hold  that 
Condemna-  defendant  in  error  could  not  condemn  the  prop- 
bl*iongVng"u)  ^^^y  ^"^  appropriate  it  to  the  same  use.  But  that 
another  com-  was  not  the  case.  The  plaintiffs  in  error  had 
p*"y'  never  used  the  property  as  a  right  of  way,  or  for 

the  purpose  of  running  cars  over  it,  nor,  so  far  as  appears, 
was  it  necessary  for  the  company  to  use  it  for  that  purpose. 
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Indeed,  C'*irin^  the  past  three  years  it  had  been  used  but  little 
as  a  horse  bam. 

The  quc5t::n  presented  resolves  itself  into  this:  Whether 
one  railway  coiiipany  can  acquire  property-,  and  hold  it,  not 
as  a  right  cf  way,  but  fcT  son^ie  other  purj^ose,  and  thus  pre- 
vent another  railway*  company  from  condemning  it  for  a 
different  use. 

The  same  question  arose  in  Chicago  &  X.  \V.  Ry.  Co.  t-. 
Chicago  &:  E.  R.  Co.,  112  111.  599,  and  it  was  so  fully  dis- 
cussed in  that  case  we  will  content  ourselves  with  a  brief 
quotation  from  the  opinion  of  the  court  then  delivered:  '*  If 
the  doctrine  contended  for  exists  to  the  extent  claimed,  no 
property  belonging  to  a  railroad  company,  under  an  ordinary' 
charter,  could  be  taken  by  another  at  all;  a  position  that  no 
one  would  contend  for  as  an  abstract  proposition.  The  rule 
of  construction  above  adverted  to  is  applicable  only  where 
the  taking  would  result  simply  in  a  change  of  ownership,  with- 
out affecting  the  use  of  the  property  sought  to  be  taken.  It 
is  hardly  necessary  to  observe  that  it  does  not  follow,  because 
the  two  uses  are  both  public,  that  the}-  are,  therefore,  within 
the  meaning  of  the  rule,  necessarily  the  same.  The  land 
sought  to  be  taken  in  the  present  case,  at  the  time  of  filing 
the  petition,  had  no  building  or  structure  of  any  kind  upon 
it,  though  it  was  used  by  the  appellant  for  the  purpose  of  re- 
ceiving and  discharging  freights,  in  conducting  its  business  by 
rail  and  water.  It  is  true  that  prior  to  that  time  the  appel- 
lant had  contracted  with  various  parties  for  the  building  of  a 
brick  freight  house  on  the  premises,  and  the  same  had  subse- 
quently been  built.  But  for  the  purposes  of  the  question  in 
hand  that  is  unimportant,  for  the  use  to  which  the  property 
was  applied  before  the  building  of  the  freight  house  was  just 
as  much  a  public  one  as  it  was  afterwards.  The  question 
here  is,  does  the  appellee  seek  to  take  and  appropriate  the 
property  to  the  same  use  to  which  it  was  applied  by  appellant 
at  the  time  of  filing  the  petition?  We  think  not.  As  already 
seen,  it  was  then  used  as  a  kind  of  wharf  or  dock,  for  the 
purpose  of  receiving  and  discharging  freights;  but  appellee 
now  seeks  to  condemn  it  as  a  part  of  its  right  of  way  through 
the  city,  and,  as  the  line  of  its  proposed  right  of  way  leads 
across  the  Chicago  river  at  that  point,  it  will  of  necessity  re- 
quire the  building  of  a  bridge,  which  must  be  supported  by 
an  abutment  on  the  west  side  of  the  river,  built  upon  the  lot 
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in  question.  *  *  *  Surely,  the  condemnation  of  this  piece  of 
ground  for  a  right  of  way,  and  the  construction  of  an  abutment 
thereon,  for  a  bridge  which  is  essential  to  its  use  as  a  right  of 
way,- cannot  with  any  degree  of  propriety  be  called  taking  it 
for  the  same  use  it  had  previously  been  applied  to.  The 
difference  in  the  two  uses  in  this  case  is  clearly  greater  than 
where  one  company  takes  a  part  of  another's  tracks  for  a 
crossing;  and  the  right  to  do  this  is  not  at  all  questioned  by 
any  one.  *  *  *  To  say  that  this  extensive  block  of  ground, 
in  the  heart  of  a  great  commercial  city  like  Chicago,  where 
there  is  a  constantly  growing  demand  for  additional  railroad 
facilities,  cannot  be  crossed  at  all  by  any  other  railroad  enter- 
ing the  city  *  *  *  is  a  proposition  to  which  we  cannot  give 
our  assent.** 

Sec  also.  East  St.  Louis  C.  R.  Co.  v.  East  St.  Louis  U. 
R.  Co.,  io8  111.  265,  17  Am.  &  Eng.  R.  Cas.  163;  Chicago,  R. 
L  &  P.  R.  Co.  V.  Town  of  Lake,  71  111.  333;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Chicago  &  W.  I.  R.  Co.,  97  111.  506. 

On  the  20th  day  of  October,  1887,  the  West  Division  Rail- 
way Company  leased  to  the  West  Chicago  Street  Railway 
Company  all  of  its  railway  lines,  with  the  appurtenances, 
rights  of  way,  privileges,  lands,  tenements,  stables,  shops, 
and  other  structures,  including  horses  and  live  stock,  har- 
nesses, and  other  personal  property  owned  or  used  in  the 
operation  of  the  lessor's  then  road,  to  have  and  to  hold  the 
same  from  the  20th  day  of  October,  1887,  for  the  full  un- 
expired term  of  the  corporate  existence  of  the  lessor,  and  for 
the  full  term  of  999  years. 

The  jury  impaneled  to  assess  the  damages  returned  the  fol- 
lowing verdict:  **  And  we  do  find  and  report  that  the  just 
compensation  to  be  paid  by  said  petitioner  to  the  lessor,  the 
Chicago  West  Division  Railway  Company,  for  its 
Damnires  UK-  interest  in  the  said  property  described  in  the  peti- 
-verdicu  "'^  tion  filcd  hcrcin,  for  the  taking  and  appropriating 
of  the  said  property  for  the  uses  and  purposes  set 
forth  in  said  petition,  together  with  the  just  compensation  to 
be  paid  by  said  petitioner  to  the  said  Chicago  West  Division 
Railway  Company  for  damages  to  property  not  taken  (which 
said  property  is  set  forth  and  described  in  the  cross  petition 
filed   in   said   cause  for  the  Chicago  W^est   Division   Railway 

Company),  to  be  the  sum  of dollars.     And  we  do  find 

and  report  that  we  have  ascertained  and  determined  the  just 
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compensation  to  be  paid  by  said  petitioner  to  the  lessee,  the 
West  Chicago  Street  Railroad  Company,  for  its  interest-  in 
said  property  described  in  the  petition  filed  herein,  for  the 
taking  and  appropriating  of  said  property  for  the  uses  and 
purposes  set  forth  in  said  petition,  together  with  the  just 
compensation  to  be  paid  by  said  petitioner  to  the  West 
Chicago  Street  Railroad  Company  for  damages  to  the  property 
not  taken  (which  said  property  is  set  forth  and  described  in 
the  cross  petition  filed  in  said  cause  by  the  West  Chicago 
Street  Railroad  Company),  and  for  the  cost  of  removal,  to  be 
the  sum  of  thirty-two  thousand  eight  hundred  and  sixty 
dollars.  And  we,  the  jury,  find  that  the  payments  of  the 
amounts  above  stated  to  the  parties  as  above  set  forth  will 
fully  compensate  said  parties,  respectively,  for  the  taking  by 
said  petitioner  of  the  said  lots  and  parcels  of  land  described 
in  the  petition  filed  herein,  together  with  the  improvements 
thereon,  for  the  uses  and  purposes  stated  and  set  forth  in  the 
said  petition  filed  in  said  cause,  and  for  all  damages  to  prop- 
erty, set  forth  in  the  several  cross  petitions  filed  as  aforesaid 
in  said  cause,  caused  by  the  taking  of  the  property  proposed 
to  be  taken  by  petitioner  for  the  uses  and  purposes  in  said 
petition  stated  and  set  forth." 

The  jury  in  this  case  did  not  disregard  the  law,  but,  as  has 
been  seen  by  the  verdict,  compensation  was  allowed  for  the 
premises  taken;  but  it   is   said  the  West   Division   Railway 
Company  owned   the   reversionary   interest   in   the  property 
taken,  and,  as  such  owner,  it  was  entitled  to  compensation. 
While  the  amount  of  compensation  which  should 
be  paid  for  the  property  taken  may,  as  a  general   intenrtof 
rule,   be  determined  without  much  difficulty,  yet  reTergioner. 
where  there  is  a  conflict  in  the  title,  and  the  title 
is  claimed  by  different  persons,  or  where  there  may  be  differ- 
ent estates  held  by  different  persons  in  the  property,  it  may 
be,  and  often  is,  a  subject  attended  with  difficulty  to  determine 
to  whom  the  compensation  should  be  awarded. 

If  an  error  has  been  committed  here,  the  error  was  not  a 
failure  to  award  compensation  for  the  property  taken,  as  this 
was  done ;  but  the  error  was,  if  an  error  at  all,  jn 
failing  to  award  the  compensation  to  the  proper  WhoentitM 
party.     As  has  been  seen,  all  the  right,  title,  and  tiX"''**'" 
interest    owned    by    the    Chicago    West    Division  ' 
Railway  Company  had  been  transferred  and  conveyed  to  the 
8  (N.  8.)  A.  &  E.  li.  Caa.--4 
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West  Chicago  Street  Railway  Company  for  the  term  of  999 
years. 

The  lease  under  which  the  property  was  transferred  is 
broad  and  far-reaching  in  its  terms.  It  is  binding  on  its  suc- 
cessors and  assigns,  and  runs  to  the  lessee,  its  successors  and 
assigns. 

The  lessor  covenants  to  maintain  and  keep  up  during  the 
term  of  its  corporate  existence,  so  long  as  permitted  by  law, 
and  **  shall  not  and  will  not  commit  or  suffer  to  be  committed 
or  omitted  any  act  whereby  its  corporate  existence  may  be 
annulled,  abridged,  or  affected.** 

And  the  act  under  which  appellant  is  organized  provides 
for  the  renewal  of  its  charter  for  an  unlimited  term. 

The  lease  not  only  transferred  all  the  tangible  property  of 
the  lessor,  but  its  franchises.  After  giving  a  list  of  the  prop- 
erty transferred,  the  lease  contains  the  following:  **  And, 
generally,  all  the  real,  personal,  and  mixed  property  belong- 
ing to  the  party  of  the  first  part  [lessor],  and  all  rights,  privi- 
leges, and  franchises  connected  with  or  related  to  the  said 
demised  railways,  or  any  part  thereof,  or  to  the  construction, 
maintenance,  use,  location,  relocation,  or  operation  of  the 
same,  as  full)''  and  entirely  as  the  same  were  now  or  may  be  ' 

hereafter  vested  in  the  said  lessor,  or  its  successors  or  assigns ; 
saving  and  reserving,  however,  the  franchise  of  being  a  cor- 
poration, and  any  other  right  or  privilege  which  is  or  may  be 
necessary  to  preserve  the  corporate  existence  or  organization 
of  the  said  party  of  the  first  part.** 

Under  the  terms  of  the  lease,  all  property,  all  rights  and 
franchises  are  absolutely  transferred  to  the  lessee  for  a  period 
of  999  years.  Nothing  whatever  is  left  in  the  lessor  but  the 
right  to  exist  as  a  corporate  body  for  the  purpose  of  securing 
the  rents  provided  for  in  the  lease. 

Under  the  facts  as  they  existed,  was  the  lessor  corporation 

such  an  owner  as   entitled   it  to  compensation  ?     In   other 

words,  was  the  title  so  held  to  the  property  of  any 

TaineofreTer.  value  whatever?     After  the  execution  of  the  lease, 

ttn^  "'       it  is  difficult  to  see  what  title  or  estate  remained 

in  the  lessor  which  was  of  such  **  value  as  to  form  ' 

a  basis  for  awarding  compensation,"  but  if  the  question  was 
one  of  doubt,  in  the  absence  of  evidence  bearing  directly  on 
the  question,  that  doubt  was  removed  by  the  evidence  intro- 
duced in  the  trial  before  the  jury. 
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One  witness,  and  but  one,  was  called  to  testify  to  the  value 
of  the  estate  of  the  lessor  in  the  premises — Edgar  M.  Snow 
— and  he  testified    that  the  lessor's  reversionary 
interest  in  the  premises  was  merely  nominal  and  ^^ima**^' 
speculative;  and  on  cross-examination  he  further 
testified  that  the  interest  was  not  worth  anything,  and  had  no 
market  value.     No  other  witness  was  called  to  testify  as  to  the 
value  of  the  lessor's  reversionary  interest  in  the  premises,  and 
under  the  evidence,  as  it  was  presented  to  the  jury  on  this 
question,  there  was  nothing  before  the  jury  upon  which  they 
could,  without  disregarding  their  oaths,  award  compensation 
to  the  lessor. 

There  is  another  consideration  which  has  some  bearing  on 
the  question.     Section    13  of  article  2  of  the  con- 
stitution of  1870,  provides  that  ''  the  fee  of  land  j^^'o^n"*/"' 
taken  for  railroad  tracks,  without  consent  of  the 
owners  thereof,  shall  remain  in  such  owners,  subject  to  the 
use  for  which  it  is  taken.** 

Here  the  fee  resting  in  the  lessor  is  not  disturbed  by  this 
condemnation  proceeding.  The  possession  and  use  of  the 
property  alone  are  affected  by  this  proceeding;  and  that  does 
not  deprive  the  lessor  of  the  right  to  recover  from  the  lessee 
the  rent  provided  for  by  the  terms  of  the  lease,  as  held  in 
Stubbingsz/.  Village  of  Evanston,  136  111.  37,  26  N.  E.  577. 

As  a  general  rule,  where  a  party  to  a  proceeding  has  an 
interest  in  the  premises,  but  is  really  entitled  to  no  compen- 
sation, the  practice  has  been    to  award    nominal 
damages;  but  we  do  not  think  that   is   required.   lYominai 
The  only  object  in  awarding  nominal  damages  in  daiBagen. 
any  case  is  for  the  purpose  of  carrying  costs,  but  in 
this  class  of  cases  the  petitioner  always  pays  the  costs;  hence 
no  necessity  exists  for  allowing  nominal  damages. 

It  is  also  claimed  that  the  evidence  fails  to  show  that  peti- 
tioner was  unable  to  agree  with  respondents  as  to  the  com- 
pensation to  be  paid.  It  appears  from  the  evidence  contained 
in  the  record  that  negotiations  commenced  between  petitioner 
and  respondents  about  the  ist  of  June,  1893,  and  continued 
until  about  the  8th  day  of  the  following  September.  Various 
interviews  took  place  between  the  parties  and  numerous  letters 
were  written  on  both  sides,  but  no  agreement  was  reached ; 
and  without  going  over  what  occurred  between  the  parties  at 
their  meetings,  and  the  contents  of  the  letters,  we  think  there 
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is  ample  evidence  in  the  record  from  which  the  judge  might 
properly  conclude  that  the  parties  were  unable  to  agree  in 
regard  to  the  compensation  to  be  paid. 

The  court  on  its  own  motion  gave  to  the  jury  the  following 
instruction :  **It  will  be  your  duty  to  find  by  your  verdict  the 
amount  of  compensation  to  be  paid  to  the  West 
iBstraotion—  Division  Railway  Company,  the  owner  of  the 
SttffloieB07.  reversion,  and  also  the  amount  to  be  paid  to  the 
West  Chicago  Street  Railroad  Company,  the  owner 
of  the  leasehold  interest;  but  the  total  compensation  to  be 
awarded  to  the  respondents,  the  Chicago  West  Division  Rail- 
way Company  and  the  West  Chicago  Street  Railroad  Com- 
pany, should  not  exceed  in  amount  (as  heretofore  stated)  the 
full,  fair  cash  market  value  of  the  premises  proposed  to  be 
taken,  and  the  damages,  if  any,  to  property  not  proposed  to 
be  taken." 

It  is  claimed  in  the  argument  the  instruction  took  from  the 
jury  all  consideration  concerning  the  cost  of  the  removal  of 
the  personal  property,  and  all  consideration  of  the  evidence 
concerning  the  necessary  increased  cost  of  operating  the  rail- 
road of  plaintiffs  in  error  occasioned  by  being  deprived  of  the 
barns  and  property  in  question.  We  do  not  concur  in  that 
view.  In  regard  to  these  matters,  the  jury  had  been  fully 
and  clearly  instructed  on  behalf  of  the  respondents,  and  this 
instruction  had  no  reference  whatever  to  these  matters,  but 
its  purpose,  doubtless,  was  to  cover  another  and  a  different 
subject.  We  see  nothing  in  this  instruction  in  conflict  with 
others  given,  or  calculated  to  mislead  the  jury. 

It  is  also  claimed  that  the  same  objection  exists  in  regard 
to  the  first  and  fifth  instructions  given  on  behalf  of  petitioner. 
As  to  the  finst,  it  in  substance  informs  the  jury  that  the  com- 
pensation to  be  paid  to  the  owners  for  lands  taken  is  the  fair 
cash  market  value  of  such  land,  while  the  fifth,  in  substance, 
declares  that  the  total  compensation  awarded  for  the  lessee's 
estate  and  the  owner's  estate  should  be  equal  to,  but  should 
not  exceed,  the  fair  cash  market  value  of  the  property  taken, 
and  damages  to  the  property  not  taken.  We  see  nothing  in 
either  of  the  instructions,  when  properly  considered,  calcu- 
lated to  mislead  the  jury. 

The  judgment  will  be  affirmed. 
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St.  Louis,  Alton  &  Terre  Haute  Railway  Co.  et  al. 

V. 

Belleville  City  Railway  Co 

(158  Illinois,  390.) 

Eminent  Domain  [(1)  p.  24] — Condemnation  by  Railroad  Company  of 
Land  of  Another  Railroad  Company  not  Used  for  Railroad  Purposes 
[(1)  p.  94]. — Land  belonging  to  a  railroad  company,  not  actually  used  by 
it  for  railroad  purposes,  but  in  fact  leased  by  it  for  99  years  to  a  private 
manufacturing  corporation,  is  liable  to  condemnation  for  the  use  of  an- 
other railroad  company.     {Page  55.) 

Same— Condemnation  not  Allowed  Unless  there  is  Change  in  the  Use  to 
Which  Land  is  Putt — To  authorize  a  petitioner  to  condemn  land,  there 
must  be  a  change  in  the  use.  of  the  property,  and  not  a  mere  change  of 
ownership.    {Page  56.) 

Corporation— Evidence  Establishing  De  Facto  Corporation. — The  intro- 
duction in  evidence  of  the  charter  of  a  corporation,  and  proof  of  the 
exercise  under  it  of  the  franchise  and  powers  thereby  granted,  are  suf- 
ficient to  establish  the  existence  of  a  corporation  de  facto,  without 
affirmative  proof  that  it  became  organized  within  the  time  allowed  by 
law.     {Page  55.) 

Same — Burden  of  Proof  as  to  Constitutional  Requirement  Concerning 
Organization  of  Corporation. — Affirmative  proof  that  a  corporation  was 
organized  and  in  operation  within  ten  days  after  the  constitution  of  1870 
took  effect,  as  required  by  art.  11,  §  2,' is  not  necessary  to  establish, 
prima  facie,  the  existence  of  a  corparation  de  facto,  where  the  existence 
of  a  charter  and  user  thereunder,  are  proven.    (Page  55.) 

Appeal  from  county  court,  St.  Clair  county.     Affirmed. 

Turner  &  Holder  and  Dill  &  Schaefer^  for  appellants. 
G,  &  G.  A,  Koerner^  for  appellee. 

Bailey,  J. — This  was  a  petition  by  the  Belleville  City 
Railway  Company  against  the  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Company  and  the  Tudor  Iron  Works  to 
condemn  a  strip  of  land  embracing  one  half  acre  in  <'*««»t*t«^* 
the  city  of  East  St.  Louis  for  its  right  of  way.  The  peti- 
tioner claims  to  be  a  corporation  organized  under  a  private 
act  of  the  general  assembly,  entitled,  *'  An  act  incorporating 
the  Belleville  City  Railway  Company,"  approved  February 
25,  1867. 
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By  the  second  section  of  the  act  the  petitioner  was  author- 
ized to  construct,  maintain,  and  operate  a  single  or  double 
track  railroad,  with  all  necessary  and  convenient  tracks,  turn- 
outs,  side  tracks,  and  appendages  in  the  city  of  Belleville, 
and  in,  over,  and  along  such  street  or  streets,  highway,  or 
highways,  as  it  might  elect,  within  the  then  present  or  future 
limits  of  the  city  of  Belleville.  By  section  5  it  was  authorized 
to  extend  its  railway  to  any 'point  or  points  in  the  count  of 
St.  Clair,  and  was  vested  with  power  to  enter  upon  and  con- 
demn the  lands  necessary  for  its  construction  and  maintenance 
in  the  manner  prescribed  by  an  act  entitled  ''An  act  to  amend 
the  law  condemning  right  of  way  for  the  purpose  of  internal 
improvement,'*  approved  June  22,  1852,  and  the  several  acts 
amendatory  thereof;  and  it  was  authorized  to  exercise  all  the 
powers  conferred  upon  railroad  corporations  by  an  act  entitled 
**An  act  to  provide  for  a  general  system  of  railroad  incor- 
porations,** approved  November  5,  1849. 

Under  the  provisions  of  this  charter  the  petitioner  is  now 
engaged  in  building  a  line  of  railroad,  to  be  operated  by  steam 
power,  from  Belleville  City  to  the  city  of  East  St. 
Fact*.  Louis;  and  the  condemnation  of  the  land  in  ques- 

tion, as  is  claimed  (although  that  fact  does  not  appear  in  the 
petition),  is  for  the  purpose  of  obtaining  a  connection  with 
the  track  of  the  St.  Louis,  Alton  &  Terre  Haute  Railroad 
Company.  The  land  sought  to  be  condemned  consists  of  a 
strip  across  a  tract  of  nearly  five  acres  held  by  the  Tudor  lion 
Works  under  a  lease  for  a  term  of  years  from  the  St.  Louis, 
Alton  &  Terre  Haute  Railroad  Company,  and  it  lies  across 
that  tract  in  such  a  way  as  to  cut  off  from  the  residue  of  the 
tract  a  small  piece  of  land,  containing  about  half  an  acre.  The 
case  was  tried  by  a  jur}'',  and  evidence  was  adduced  by  the 
respective  parties  as  to  the  value  of  the  land  proposed  to  be 
taken,  and  as  to  damages  to  the  land  not  taken;  and  the 
jury,  after  hearing  the  evidence,  and  after  visiting  and  in- 
specting the  premises,  returned  their  verdict,  by  which  they 
fixed  the  compensation  to  be  paid  to  the  St.  Louis,  Alton  & 
Terre  Haute  Railroad  Company  at  $1000,  and  to  the  Tudor 
Iron  Works  at  $900,  for  the  land  taken ;  and  by  which  they 
assessed  the  damages  to  the  land  not  taken,  to  be  paid  to  the 
St.  Louis,  Alton  &  Terre  Haute  Railroad  Company,  at  $500, 
and  found  that  no  damages  should  be  paid  to  the  Tudor  Iron 
Works.     Upon  this  verdict  judgment  was  duly  entered,  and 
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from  that  judgment  both  defendants  have  appealed  to  this 
court. 

The  point  is  made  by  both  appellants  that  the -petitioner  is 
not  shown  to  have  sufficient  legal  corporate  existence  to 
authorize  it  to  exercise  the  power  of  eminent  domain.  The 
petitioner  read  in  evidence  its  charter,  and  then  _  ,   . 

^  .      '  .  De  facto  cor- 

gave  evidence  tendmg  to  show  that  it  was  acting  poratiou-saf* 
as  a   corporation,    and    exercising    the    franchises  fl«*encyof 
thereby  granted;  but  it  is  contended  that,  as  there  ^"^ 
was  no  evidence  showing  affirmatively  that  it  was   organized 
and  in  operation  within  lO  days  after  the  constitution  of  1870 
took  effect,  it  will  be  presumed  that  its  charter  became  void 
by  the  force  of  the  provision  of  that   instrument,  apd  that 
there  is,  therefore,  no  charter  in  existence  by  virtue  of  which 
the  petitioner  can  claim  the  position  of  a  corporation  de  facto. 
In  reference  to  this  view  we  are  unable  to  concur.     The  rule 
is  a  familiar  one  that  the  introduction  of  the  charter  of  a  cor- 
poration, coupled  with  proof  of  the  exercise  under  it  of  the 
franchises  and  powers  thereby  granted,  is  sufficient  to  estab- 
lish the  existence  of  the  corporation  de  facto.     If  the  peti- 
tioner failed  to  become  organized  and  go  into  operation  by 
the  time   prescribed  by  the  constitution,  it  was  for  the  appel- 
lants  to   show   that    fact;    the   evidence   introduced   by   the 
petitioner  being  sufficient  to  ^sX.?kX\^  prima  facie  the  exist- 
ence of  the  corporation  de  facto,     Peoria  &  P.  U.  Ry.  Co.  v. 
Peoria  &  F.   R.  Co.,  105   111.  116,  10  Am.  &  Eng.  R.  Cas. 
129;  Brown  v.  Railway  Co.,  125  III.  606;  Chicago  &  N.  W. 
R.  Co.  V,  Chicago  &  E.  R.  Co.,  112  111.  600,  25  Am.  &  Eng. 
R.  Cas.  158;  Ward  v.  Railway  Co.,  119  111.  291. 

It   is   next   contended   that   the  petitioner  should  not  be 
allowed  to  take   the  property  sought   to   be  condemned  for 
railroad  purposes,  for  the  reason  that  it  is  already  devoted  to 
the  same  use.     The  answer  to  this  contention  is  Condemninf? 
that  the  evidence  fails  to  show  that  it  is  now  so  ^»"«'o«<'  >»»* 
devoted,  but  it  is  a  vacant  piece  of  land  which  the  railroad  par- 
defendant  railroad  company  has  no  present  or  pros-  pouen. 
pective  use  for.      In  point  of  fact  the  railroad  company,  by 
lease  for  99  years,  of  which   term   76  were  unexpired   at   the 
commencement  of  this  proceeding,  has  parted  with  all  domin- 
ion over  it.      True,  it  is  claimed  by  the  officers  of  the  com- 
pany that  the  building  of  a  track  over  it  connecting  it  with 
the  tracks  of  the  Tudor  Iron  Works  was  in  contemplation ;  but 
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the  fact  remains  that  it  is  not  in  actual  use  by  the  railroad 
company  for  railroad  purposes,  but  is  in  the  absolute  control 
of  a  private  manufacturing  corporation.  Under  these  circum- 
stances we  think  the  rule  sought  to  be  invoked  is  not  appli- 
cable. It  is  true  that  where  property  is  already  devoted  to 
railroad  purposes  it  could  not  be  condemned  by  another 
railroad  company  for  the  same  purpose.  To  authorize  a 
petitioner  to  condemn,  there  must  be  a  change  in  the  use  of 
the  property,  and  not  the  mere  change  of  ownership ;  but,  the 
property  sought  to  be  condemned  in  this  case  not  being 
devoted  to  railroad  purposes,  we  see  no  obstacle  in  the  way 
of  its  condemnation  by  the  petitioner  for  a  purpose  of  that 
character. 

It  is  also  urged  that  the  compensation  and  damages  awarded 
by  the  jury  are  inadequete  and  insufficient,  and  that  a 
reassessment  should  have  been  awarded  for  that  reason.  As 
is  not  unusual  in  cases  of  this  character,  there  was 
AneMmentof  a  wide  range  of  estimates  by  the  witnesses  as  to 
daniftges.  the  value  of  the  property  sought  to  be  condemned. 

Some  of  the  witnesses  placed  it  considerably  below 
the  compensation  awarded  by  the  jury,  while  others,  and 
notably  the  officers  of  the  defendants,  placed  it  very  much 
higher;  but,  when  the  entire  evidence  was  considered,  and 
taken- in  connection  with  the  fact  that  the  jury  not  only  saw 
and  heard  the  witnesses,  but  also  visited  and  inspected  the 
premises,  thus  obtaining  means  of  judging  of  the  relative 
weight  to  be  given  to  the  conflicting  testimony  of  the  wit- 
nesses with  which  we  are  not  furnished,  we  are  unable  to  see 
that  the  compensation  awarded  by  the  jury  for  the  property 
taken  was  not  sufficient  and  adequate. 

Substantially  the  same  thing  may  be  said  of  the  awarJ  of 
damages  to  the  property  not  taken.  Several  witnesses  were 
produced  who  testified  that  in  their  opinion  there  would  be 
no  substantial  damages,  while  others  were  disposed  to  place 
their  estimate  of  the  damages  at  a  considerable  sum.  There 
being  evidence  to  sustain  the  verdict,  we  ought  not  to  inter- 
fere unless  we  are  able  to  see  from  the  entire  record  that  the 
jury  have  misconstrued  the  evidence,  or  have  been  actuated 
by  passion  or  prejudice.  It  is  scarcely  necessary  to  say  that 
nothing  of  that  cha!racter  appears  in  this  case. 

Some  other  points  were  made,  which  we  have  considered 
attentively,  but  which  we  do  not  deem  of  sufficient  import- 
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ance  to  require  separate  discussion.     We  find  no  substantial 
error  in  the  record,  and  the  judgment  of  the  county  court 
must  therefore  be  affirmed. 
Judgment  affirmed. 


Lake  Shore  &  Michigan  Southern  Railway  Co. 

V. 

Baltimore  &  Ohio  &  Chicago  Railroad  Co. 

(149  Illinois^  272.) 

Eminent  Domain  [(1)  p.  24]— Right  of  Railroad  to  Condemn  Right  of 
Way  across  Right  of  Way  of  Another  Road  [(2)  p.  94] — Illinois  Statute. — 
Under  the  act  of  March  i,  1872,  §  19,  cl.  6,  relating  to  railroads,  any 
railroad  company  is  empowered  "to  cross,  intersect,  join,  and  unite  its 
railways  with  any  other  railway  *  *  *  with  the  nece$sary  turnouts,  sid- 
ings, and  switches,  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connection,"  and  under  such  section  a  railroad  company  may  con- 
demn a  riglit  of  way  of  another  road,  for  the  purpose  of  crossing  the 
same  in  order  to  make  connections  with  the  road  of  a  third  company,  if 
necessary  to  the  convenient  operation  of  its  main  line.     {Page  60.) 

Same — Petition  for  Condemnation — Sufficiency. — A  petition  by  one 
railroad  company  against  another  to  condemn  a  part  of  the  rif^ht  of 
way  of  the  latter  company  for  joint  use,  which  alleges  that  the  petitioner 
and  the  defendant  are  unable  to  agree  "as  to  the  proper  or  just  compen- 
sation to  be  paid  to  the  defendant  for  the  joint  use  of  said  property,"  is 
sufficient.  Where  there  is  no  direct  proof  upon  such  allegation,  the 
fact  that  there  is  a  vigorous  contest  between  the  parties  is  evidence  of 
such  inability.     {Page  66.) 

Railroads — Right  to  Construct  Side-tracks  —  Whether  such  Construc- 
tion is  a  Relocation  of  Linoi — The  grant  of  power  to  a  railroad  company 
to  locate  and  construct  a  railway  carries  with  it  the  right  to  construct 
turnouts,  sidings,  and  such  conveniences  as  are  usual  in  the  necessary 
operation  of  the  road ;  hence  the  construction  of  a  side-track  by  one 
railroad  company  in  order  to  connect  with  the  road  of  another  railroad 
company,  for  the  purpose  of  exercising  the  right  of  passage  over  tracks 
of  the  latter  as  secured  by  a  lease,  is  not  to  be  regarded  as  a  relocation 
of  the  main  road  of  the  company  constructing  such  side-track,  but 
such  construction  is  included  in  the  general  power  to  build  the  road. 
{^Page(yi,) 

Condemnation  Proceedings — Sufficiency  of  Petition  under  Illinois  Stat- 
ute.— Section  2  of  the  Eminent  Domain  Act  (Rev.  St.  1893,  ch.  47,  §  2). 
which  requires  the  petition  of  condemnation  to  set  forth  "  by  reference  " 
the  authority  of  the  petition,  has  reference  solely  to  the  authority  vested 
by  law  in  the  corporation  to  exercise  the  power  of  eminent  domain ; 
where,  therefore,  such  a  petition  is  filed  oy  a  railroad  company  to  con- 
demn land  for  its  right  of  way,  the  authority  referred  to  is  not  the  cor- 
porate resolution  of  the  board  of  directors,  directing  a  proceeding  to 
condemn  to  be  begun,  and  the  act  does  not  require  the  petition  to  con- 
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tain  an  averment  to  that  effect.  A  petition  complies  with  the  statute  if 
it  refers  to  the  act  of  the  legislature  granting  its  charter,  or  to  its  arti- 
cles of  incorporation,  or  to  the  license  or  other  authority  to  construct 
the  public  improvement  for  which  it  is  sought  to  condemn  property. 
(P(7ire  65.) 

Same — Evidence  that  Petitioner  and  Respondent  could  not  Agree  as  to 
Damages.  —  In  condemnation  proceedings  bruuglit  by  a  railroad  company 
to  condemn  land  for  its  right  of  way,  evidence  that  from  time  to  time, 
for  abont  a  year,  negotiations  were  carried  on  between  the  vice  president 
of  the  petitioner  on  the  one  side  and  the  president  of  the  respondent  on 
the  other,  with  a  view  of  arriving  at  an  agiecmcnt  for  a  crossing,  but 
that  such  negotiations  failed,  is  sufficient  proof  that  the  parties  could 
not  aqr  -e  on  the  question  of  compensation.      {Page  6y.) 

Same— Evidence  of  Effect  of  Condemnation  on  Business  of  Respondent 
— Expert  Testimony. — It  is  proper  to  introduce  expert  witnesses  upon 
the  question  of  the  effect  on  the  business  of  a  railroad  company  by 
having  its  line  crossed  by  that  of  another  company  which  is  seeking,  by 
condemnation  proceedings,  the  joint  use  of  the  right  of  way  for  the 
purpose  of  crossinq:.     i^Pas^e  6J?.) 

Same — Set-off  of  Benefits  against  Damages  [(5)  posf  Special  Bene- 
fits to  Property  not  Taken. — The  owner  of  land  condemned  for  the  use 
of  the  public  must  be  paid  in  money  the  full  value  of  the  land  taken, 
without  deduction  therefrom  for  any  benefits  which  might  accrue  to  the 
remaining  land  by  reason  of  the  improvement;  ar^  special  benefit  to 
property  not  taken,  but  claimed  to  be  damaged,  may  be  considered  for 
the  purpose  of  reducing  such  damages,  or  of  showing  that,  to  the  ex- 
tent of  such  special  benefits,  there  are  no  damages.     {Page  69.) 

Same — Competency  of  Admirsions  Made  by  Railroad  President  During 
Negotiations  for  Right  of  Way — Admissions  of  Railroad  President  Made 
During  Pendency— Competency. — The  admissions  made  by  the  president 
of  a 'railroad  corporation  in  the  execution  of  the  duties  imposed  upon 
him  as  president,  in  connection  with  negotiations  on  behalf  of  his  com- 
pany for  a  right  of  way  for  the  company's  line,  and  upon  which  matters 
he  is  required  to  act  and  judge,  as  being  within  the  scope  of  ihe  author- 
itv  nsuallv  exercised  by  him,  are  evidence  against  the  corporation.    {Page 

67.) 
Condemnation  of  Right  of  Way  Across  Railroad  Side-track— Damages  to 

Portion  of  Side-track  not  Taken  — Resulting  Benefits  \\b)  po^t\ — In  con- 
demnation proceedings  brought  by  a  railroad  company  to  secure  a  right 
of  way  across  the  side-track  of  another  railroad  company,  where  it  is 
souglit  by  the  defendant  company  to  recover  damages  to  that  portion  of 
the  side-track  which  is  not  taken,  it  is  proper  to  diminish  such  damages 
by  proof  of  any  benefit  which  may  be  shown  to  arise  at  the  place  where 
the  main  line  and  the  side-track  join,  since  such  side-track  is  not  sepa- 
rate from  the  part  where  the  crossing  is  made,  but  is  one  with  it.  {Page 
96.) 

Appeal  from  Cook  county  court.     Affirmed, 

Gardner  &  McFadon  and  Plijiy  B.  Smithy  for  appellant. 
Elbert  H.  Gary  and  Parke  E.  Simmons,  for  appellee. 

Magruder,   J. — This    is  a  proceeding  instituted  by  the 
appellee  company,  a  corporation  created  under  the  general 
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Cem  lUted. 


of  way  for  a  crossing  over  what  is  called  a  '*  Y  '* 


track  belonging  to  the  appellant  company.  A  cross 
petition  was  filed  by  the  respondent  below,  the  appellant 
here,  praying  for  an  assessment  of  damages  to  property  not 
taken.  The  trial  resulted  in  verdict  and  judgment  for  the 
petitioner,  and  the  case  is  brought  here  by  appeal  from  such 
judgment. 

The  tracks  of  appellant  company  run  in  a  northerly  and 
southerly  direction,  and  the  tracks  of  the  South  Chicago 
branch  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany cross  them,  running  in  an  easterly  and  ^.^ 
westerly  direction,  forming  an  angle  upon  the  east 
side  of  appellant's  tracks.  In  the  angle  thus  formed  is  located 
the  Y  track  sought  to  be  crossed,  which,  in  the  form  of  an 
arc  or  semicircle,  diverges  from  appellant's  main  line,  and 
runs  in  a  southeasterly  direction,  until  it  connects  with  said 
South  Chicago  branch  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Said  Y  track  is  used  by  appellant  in 
delivering  cars  to  and  receiving  cars  from  various  roads  in 
South  Chicago. 

The  tracks  of  appellee  run  parallel  with  those  of  appellant 
from  the  south  until  Ninety-fifth  Street  in  Chicago  is  reached, 
and  then  pursues  a  northeast  course  towards  Ninety- third 
Street,  passing  over  the  territory  embraced  in  said  angle, 
which  appears  to  lie  between  Ninety-third  and  Ninety-fifth 
Streets,  or  thereabouts. 

The  appellee  desires  to  connect  its  main  tracks  towards  the 
northeast  in  the  direction  of  Ninety-third  street  with  the 
South  Chicago  branch  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  tracks  on  the  south  in  the  direction  of  Ninety-fifth 
Street,  and  has  built  a  side  track,  or  Y  track,  diverging  from 
the  east  side  of  its  main  track,  and  running  thence,  in  the 
form  of  a  curve,  first  in  a  southeasterly,  then  in  a  south- 
westerly, direction,  until,  by  crossing  said  main  track,  it 
reaches  the  tracks  of  said  South  Chicago  branch  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company.  This  Y 
or  curved  track  of  appellee,  designed  to  form  a  connection 
with  said  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
so  as  to  move  appellee's  cars  from  its  main  line  on  the  tracks 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company's 
tracks,  must  pass  over  said  Y  track  of  the  appellant,  and  it  is 
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for  the  purpose  of  securing  a  crossing  for  appellee's  Y  track 
over  appellant's  Y  track  that  this  proceeding  is  instituted. 
The  respondent  below  made  a  motion  to  dismiss  the  petition, 
and  assigned  reasons  in  writing  therefor,  and  testimony  was 
introduced  by  both  sides  in  support  of  and  in  opposition  to 
said  motion. 

I.  It  is  said  that  the  appellee  had  no  power  to  condemn  the 
appellant's  right  of  way  for  a  crossing  except  for  the  purpose 
Bi  httoorou  ^^  making  a  connection  with  appellant's  road,  and 
other  traeki-  that,  as  the  objcct  of  crossing  appellant's  Y  track 
ininoifi  was  to  connect  with  another  road,   to  wit,   the 

BUtotes.  Chicago,  Rock  Island  &  Pacific  Railway  Company, 

the  motion  to  dismiss  should  have  been  granted  for  want  of 
authority  to  condemn.  It  is  claimed  that  this  contention  is 
sustained  by  the  construction  given  by  this  court  to  the  sixth 
clause  of  section  19  of  the  act  of  March  i,  1872,  in  regard  to 
the  incorporation  of  railroad  companies  (2  Starr  &  C.  Ann. 
St.  p.  1914)  in  the  case  of  Illinois  Cent.  R.  Co.  7k  Chicago, 
B.  &  N.  R.  Co.,  122  111.  473,  JO  Am.  &  Eng.  R.  Cas.  287. 

We  do  not  think  that  the  language  of  that  case  is  capable 
of  the  construction  claimed  for  it.  If  we  understand  the 
position  of  counsel  for  appellant,  it  is  that  under  sections  17 
and  19  of  the  general  railroad  law  (Rev.  St.  c.  114)  one  rail- 
road company  cannot  condemn  the  right  of  way  of  another 
railroad  company  for  a  crossing  except  for  the  purpose  of 
making  statutory  junction  and  union  with  the  railroad  com- 
pany so  crossed.    This  position,  as  thus  stated,  is  not  tenable. 

The  sixth  clause  of  section  19  confers  the  power  '*  to  cross, 

intersect,  join,  and  unite  its  railways  with  any  other  railway 

before  constructed,  at  any  point  in  its  route,  and 

iiiinoifl  flutnte  upon  the  grounds  of  such  other  railway  company 

cxftminAa  unci  ',\     ,\  .  .  •  f  t  '.     ^- 

constraed.  With  the  necessary  turnouts,  sidmgs,  and  switches, 
and  other  conveniences  in  furtherance  of  the  ob- 
jects of  its  connections,"  etc.  Counsel  seem  to  interpret  the 
word  **  connections  "  as  referring  only  to  the  joining  and 
uniting  of  the  two  railways,  as,  for  instance,  by  nieans  of  a  Y 
track,  for  the  interchange  of  traffic ;  and  they  reason  that, 
because  the  joining  and  uniting  is  not  with  their  road,  there 
is  no  statutory  power  to  condemn  a  crossing  over  their  right 
of  way. 

But  the  word  "connections"  is  a   comprehensive  term, 
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which  embraces  all  three  of  the  cases  indicated  by  the  term 
*'  cross,  intersect,  join,  and  unite."  When  one  road  crosses 
another,  the  road  crossing  connects  with  the  road  crossed. 
The  power  to  condemn  exists  for  the  purpose  of  the  connec- 
tion resulting  from  such  crossing.  When  one  road  joins  and 
unites  with  another,  as  by  means  of  a  Y  track,  there  is  a 
connection  between  them  thereby  produced;  and  the  power 
to  condemn  exists  for  the  purpose  of  the  connection  resulting 
from  such  joining  and  uniting.  Such  is  the  meaning  of  the 
case  of  Illinois  Cent.  R.  Co.  v.  Chicago,  B.  &  N.  R.  Co., 
supra. 

The  power  to  condemn  for  a  crossing  is  not  limited  to  a 
case  where  the  object  of  the  crossing  is  to  secure  a  connection 
by  means  of  a  joining  and  uniting  with  the  road  ^ 
crossed ;  otherwise  a  road  running  north  and  south  fo^  eroBsing. 
could  not  cross  over  a  road  running  east  and  west, 
and  pass  on  upon  its  route,  without  veering  off  or  around  so 
as  to  connect  with  a  road  crossed. 

It  cannot  be  denied  that  appellee  had  a  right  to  join  and 
unite,  by  means  of  a  Y  track,  with  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  if  such  Y  or  side  track  was 
necessary  for  the  convenient  operation  of  the  main  line  of 
appellee's  road.  South  Chicago  R.  Co.  v.  Dix,  109  111.  237, 
17  Am.  &  Eng.  R.  Cas.  157.  Nor  can  it  be  denied  that 
appellee  had  a  right  to  condemn  appellant's  right  of  way  for 
a  crossing.  St.  Louis,  J.  &  C.  R.  Co.  v.  Springfield  &  N. 
W.  R.  Co.,  96  111.  274. 

As  both  rights  existed,  the  exercise  of  the  latter  was  in  no 
way  cut  off  by  the  exercise  of  the  former. 

We  are  of  the  opinion  that  there  was  no  error  in  overruling 
the  motion  to  dismiss  for  the  first  reason  thus  indicated. 

2.   It  is  said  that  the  connection  which  appellee  proposed  to 
construct  between  its  main  line  and  the  Chicago  Rock  Island 
&  Pacific  Railway  Company  was  either  a  branch 
line  or  a  relocation  of  its  road  years  after  its  road  "?®^^*"®"" 
had  been  located ;  and  that,  as  there  was  no  power  ^g. 
conferred  upon   it  by   its   charter  to  construct  a 
branch  line,  or  to  make  a  relocation,  there  was  no  authority 
for  condemning  a  right  of  way  over  appellant's  Y  track  for  a 
crossing  for  said  connection. 

A  lateral  road  is  but  another  name  for  a  branch  road,  and  a 
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lateral  or  branch  road  is  one  which  proceeds  from  some  point 
on  the  main  trunk  between  its  termini  and  is  an 
Lateral  road—  appendage  to,  and  properly  a  part  of,  the  main 
What  la.  road.     Newhall  z/.  Railroad  Co.,  14  111.  273;  Mc- 

Aboy*s  Appeal,  107  Pa.  St.  548,  20  Am.  &  Eng. 
R.  Cas.  314;  Morris  &  E.  R.  Co.  v.  Central  R.  Co.,  31  N. 
J.  L.  205;  Railroad  Co.  v.  Wiltse,  116  111.  449,  24  Am.  & 
Eng.^R.  Cas.  261,  12  Am.  &  Eng.  Enc.  Law,  p.  940,  and 
cases  cited  in  notes. 

The  right  to  construct  a  branch  or  lateral  road  will  generally 
depend  upon  the  language  of  the  charter  or  of  the  provisions 
of  the  general  statutory  law  under  which  the  railroad  corpora- 
tion is  organized,  and  such  right  does  not  exist  where  the 
power  to  build  the  branch  road  is  not  conferred  by  the  charter, 
either  in  express  terms  or  by  necessary  implication.  The 
povyer  to  construct  branches  of  a  railroad  is  not  incidental  to 
the  power  to  construct  the  road.      Pierce  R.  R.  p.  495. 

It  is  not  claimed  by  counsel  upon  either  side,  as  we  under- 
stand their  arguments,  that  the  power  to  condemn  lands  for 
«' Branch  the  coHstruction  of  branch  roads  is  conferred  by 
'^othorise^br  ^^^  foregoing  provisions  of  the  general  railroad  law. 
Rtatute  in  COB-  If  the  Connection  between  appellee's  road  and  that 
troTersy.  of  the   Chicago,  "Rock  Island  &  Pacific    Railway 

Company  is  an  independent  branch  road,  we  should  be  com- 
pelled to  hold  that  there  was  no  power  to  condemn  appellant's 
right  of  way  for  a  crossing  in  order  to  make  such  connection. 

But  we  do  not  think  that  the  connecting  track  or  tracks 
can  be  regarded  as  a  branch  road.  The  case  upon  which 
counsel  rely  for  their  contention  in  this  regard  is 
Pracedent  dii-  Railroad  Co.  V,  Wiltse,  supra ;  but  there  it  was 
tin^aUhed.  proposed  to  Condemn  the  land  of  the  property 
owner,  in  order  to  build  a  spur  road,  about  three 
quarters  of  a  mile  long,  to  reach  the  brick  yard  of  a  brick- 
making  company,  and  thereby  create  a  feeder  to  the  main 
line,  and  add  to  the  value  of  the  freights  of  the  railroad  com- 
pany ;  and  it  was  held  that  the  proposed  track  was  not  neces- 
sary to  the  running  or  operation  of  the  main  road,  and  that 
there  was  no  authority,  under  the  railroad  charter,  to  build 
such  a  lateral  road,  and  condemn  land  for  it,  even  though  the 
earnings  of  the  main  line  were  thereby  increased.  But  no 
such  state  of  facts  as  existed  in  the  Wiltse  case  is  shown  to 
exist  here. 
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The  appellee's  charter  authorized  it  to  construct  its  road  to 
and  into  the  city  of  Chicago,   whose  southern  boundary  in 
1874  extended  only  to  Thirty-ninth    Street.      In 
that  year  appellee  constructed  its  road  as  far  as  Facta  tn  cue 
what  is  now  Seventieth  Street,  and  there  formed  «nar8i*»n«d. 
a  junction  with  the  tracks  of  the  Illinois  Central 
Railroad    Company,    over  which,    by   lease    or   some    other 
arrangement,  it  came  into  the  city  as  far  as  Monroe  Street. 
In    1 891    appellee's  lease   or  right  to   use  the  tracks  of-  the 
Illinois  Central  Railroad  Company  ceased  (Baltimore  &  O.  & 
C.  R.  Co.  V,  Illinois  Cent.  R.  Co.,  137  111.  9),  and  it  appears 
that  it  has  secured  from  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  the  right  to  enter  the  city  upon  the  tracks 
of  the  latter  company,  and,  in  order  to  do  so,  seeks  to  make 
the  connection  which  has  made  it  necessary  to  cross  appel- 
lant's Y  track. 

Appellee's  main  line,  running  from  south  to  north,  crosses 
the  South  Chicago  branch  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  running  east  and  west,  at  such  a 
sharp  angle  that  cars  upon  appellee's  main  line  cannot  be 
transferred  therefrom  to  the  tracks  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  without  the  curved  side 
track  or  Y  track  for  which  it  is  here  sought  to  condemn  a 
crossing  over  appellant's  Y  track.  This  curved  track  is  not 
over  800  feet  in  length,  and,  after 'diverging  from  the  east 
side  of  appellee's  main  track  on  the  north,  returns  thereto  at 
or  near  the  place  where  said  main  track  crosses  said  South 
Chicago  branch  of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  and  there  forms  a  junction  with  the  latter 
company's  tracks. 

It  thus  appears  that  this  curved  connection  of  appellee's 
road  with  the  road  ot  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  is  in  no  sense  a  branch  road,  as  already  defined, 
and  as  indicated  in  the  Wiltse  case,  but  that  it  is  a  mere  side 
track,  absolutely  necessary  to  **  the  convenient  operation  of 
the  main  line  of  "  appellant's  railroad.  Railroad  Co.  v,  Dix, 
supra.  Clause  6  of  said  section  19  not  only  authorizes  the 
connections  therein  described,  but  also  the  necessary  turnouts, 
sidings,  and  switches,  and  other  conveniences  in  furtherance 
of  the  objects  of  such  connections. 

Upon  the  question  of  fact  whether  the  connection  is  a 
branch  road  or  a  side  track  the  evidence  shows  that  it  is  the 
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latter,  and  that  it  is  not  for  a  use  foreign  to  the  purposes  of 
the  main  line  of  appellee,  but  needful  for  the  operation  of 
such  main  line.     Railroad  Co.  v.  Dix,  supra. 

In  the  light  of  the  views  here  expressed,  we  cannot  see  that 
the  building  of  this  side  track  is  a  relocation  of  appellee's 
road.  Its  charter  power  was  **  to  construct,  own,  operate, 
and  maintain  a  line  of  railroad  from  a  point  on  the  boundary 
line  between  Cook  county,  Illinois,  and  the  state  pf  Indiana, 
to  and  into  the  city  of  Chicago,  in  said  Cook  county."  It  is 
conceded  that  about  19  years  ago  it  constructed  its  main  line 
from  said  boundary  line  on  the  sputh  northward  across  what 
are  now  Ninety-fifth,  Ninety-fourth,  and  Ninety-third  Streets, 
as  far  as  what  is  now  Seventieth  Street,  and,  without  further 
extending  its  own  line  from  the  latter  point  to  Thirty-ninth 
Street,  or  into  the  city  as  it  then  was,  it  used  the  tracks  of 
the  Illinois  Central  Railroad  Company  to  come  into  the  city. 

It  is  well  settled  that,  where  the  termini  and  general  route 
of  a  railroad  are  prescribed  by  the  charter  of  the  company, 
leaving  the  determination  of  details  to  its  discre- 
chnn^eor  tion,  the  power  of  the  company  to  fix  the  location 
be  ftnthorUed.  ^^  ^^e  road  is  exhausted  after  such  discretion  has 
been  exercised,  and  thereafter  the  location  cannot 
be  changed  without  specific  legislative  authority,  which,  when 
granted,  is  to  be  construed  strictly.  People  v,  Louisville  & 
N.  R.  Co.,  120  111.  65,  19  Am.  &  Eng.  Enc.  Law,  pp.  826- 
828. 

But  the  question  is  not  before  us  whether  the  appellee  has 
the  power  to  extend  its  main  line  beyond  Seventieth  Street. 
The  question  is  whether  appellee  has  the  power  to  build  a  side 
or  Y  track  as  an  appendage  to,  or  turnout  from, 
Powcrtobaiid  that  part  of  its  main  road  already  constructed  to 
sidetrack.  Seventieth  Street,  for  the  purpose  of  connecting 
with  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.  The  side  track  in  question  diverges  from  and 
returns  to  the  main  track  between  Ninety-fifth  and  Ninety- 
third  Streets,  which  part  of  said  main  track  was  built  19  years 
ago. 

Appellee  had  the  power  to  acquire  by  lease  the  right  of 
passage  over  the  tracks  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company- under  section  i  of  the  act  of  February  12, 
1855,  re-adopted  as  section  34  of  chapter  114  of  the  Revised 
Statutes  of   1874.       Rev.  St.    1874,  p.    807;    2  Starr  &  C. 
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Ann.   St.  p.    1821;    Illinois   M.    R.  Co.    v.  People,  84   111. 
426. 

The  grant  of  power  to  locate  and  construct  a  railway  carries 
with  it  the  right  to  construct  turnouts,  sidings,  and  such  con- 
veniences as  are  usual  in  the  necessary  operation  of  the  road. 
The  act  of  1872,  while  conferring  the  power  to  condemn  land 
for  the  purposes  of  such  switches,  turnouts,  or  side  tracks, 
and  while  requiring  the  persons  incorporating  the 
company  to  name  the  places  from  which  and  to  iniDois-Bau- 
which  it  is  intended  to  construct  the  proposed  rail-  ro^Mt,i872. 
way,  lays  down  no  limitation  as  to  the  places  where 
such  switches,  side  tracks,  or  turnouts  are  to  be  constructed. 
When  appellant  organized  as  a  corporation,  and  built  its  road, 
it  was  charged  with  the  knowledge  that  other  companies  had 
the  right  thereafter  to  organize  and  build  and  operate  their 
roads. 

The  grant  of  a  right  to  one  railway  company  to  build  a  road 
between  given  termini  does  not  imply  an  obligation  on  the 
part  of  the  state  that  other  railroad  companies,  with  their 
tracks  and  switches,  shall  not  thereafter  be  granted  the  right 
to  cross  the  state  in  a  different  direction,  and  thus  pass  over 
its  tracks  and  switches.  Connecting  R.  Co.  v.  Union  R.  Co., 
108  111.  265;  Railroad  Co.  v,  Dix,  svpra;  12  Am.  &  Eng. 
Enc.  Law,  p.  945. 

The  construction  of  a  side  track  by  one  railroad  company 
in  order  to  connect  with  the  road  of  another  com-  «... 

,  r  •    1  ^      r  Conrtrnetlon 

pany  for  the  purpose  of  exercising  a  right  of  pas-  orsidetrAckB 
sage  over  the  tracks  of  the  latter  as  secured  by  a  »ot«r8iocm- 
lease  cannot,  in  any  sense,  be  regarded  as  a  reloca-  *'^"' 
tion  of  the  main  road  of  the  company  constructing  such  side 
track. 

3.  It  is  urged  that  the  petition  should  be  dismissed,  because 
it  does  not  aver  that  the  board  of  directors  of  the  petitioning 
company  had  voted  for  and  directed  the  condem-   petition  in 
nation  prayed  for  in  this  case,  and  had  voted  for  condemnation 
and  directed  the  location  of  the  side  track  connect-  JliiBflei'ic'^*" 
ing  appellee's  road  with  the  Chicago,  Rock  Island  nnder  Illinois 
&  Pacific  Railway  Company's  road.     Section  2  of  "t**"^- 
the  eminent  domain  act  requires  the  petition  for  condemna- 
tion to  set  forth  '.*  by  reference  "  the  authority  of  the  petitioner 
in  the  premises. 

The  authority  here  referred  to  is  not  the  corporate  resolu- 
3  (N.  8.)  A  &  E.  R.  Cas.— 5 
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tion  of  the  board  of  directors  directing  the  condemnation 
proceeding  to  be  begun,  but  the  reference  is  to  the  authority 
vested  by  law  in  the  corporation  seeking  condemnation  to  ex- 
ercise the  power  of  eminent  domain. 

The  petition  complies  with  the  direction  of  the  statute,  if 
it  refers  to  the  act  of  the  legislature  granting  the  special 
charter  when  petitioner  acts  under  such  a  charter,  or  to  the 
articles  of  incorporation  when  the  petitioning  corporation  is  or- 
ganized under  a  general  law,  or  to  the  license  or  other  au- 
thority to  construct  the  public  improvement  for  which  it  is 
sought  to  condemn  property.  The  requirement  of  the  stat- 
ute, as  thus  construed,  is  complied  with  by  the  petition  in 
this  case. 

Section  2  of  the  eminent  domain  act  does  not  require  the 
petition  for  condemnation  to  contain  an  averment  that  the 
board  of  directors  of  the  petitioner  had  voted  for  and  directed 
the  location  of  the  road  or  track  connection  for  which  con- 
demnation is  sought.      I  Starr  &  C.  Ann.  St.  p.  1042. 

The  statute  requires  the  petition  to  state  the  purpose  for 
which  the  property  to  be  condemned  is  sought  to  be  taken  or 
damaged,- and  to  set  forth  a  description  of  the 
statatory  re-  property.  The  petition  here  contains  a  full  descrip- 
petiUoB."  ***  tion  of  the  property,  and  a  statement  of  the  pur- 
pose for  which  the  petitioner  seeks  to  take  the 
property,  and  thus  complies  with  the  requirements  of  the  law. 

Cases  are  referred  to  by  counsel  where,  under  statutes  im- 
posing the  duty  of  location  upon  the  president  and  directors 
of  a  railroad  company,  a  question  has  arisen  between  two 
railroad  companies  having  the  right  of  eminent  domain  as 
to  which  of  them  is  entitled  to  a  prior  location  upon  the  same 
property.  In  such  cases  it  must  be  determined  what  is  a 
legal  location  of  the  line  of  one  railroad  so  as  to  give  priority 
over  another,  and  therefore  the  question  is  raised  whether  the 
board  of  directors  have  proceeded  with  the  location  of  the 
line  as  required  by  the  statute.  Weidenfeld  v.  Railroad  Co., 
48  Fed.  Rep.  615;  Williamsport  &  N.  B.  R.  Co.  v.  Phila- 
delphia &  E.  R.  Co.,  141  Pa.  St.  407;  New  Brighton  &  N. 
C.  R.  Co.  V,  Pittsburg,  Y.  &  C.  R.  Co.,  105  Pa.  St.  13. 

But  it  is  apprehended  that  these  cases  have  no  application 
here,  where  the  location  is  of  a  Y  or  switch  track.  Upon 
such  a  motion  as  this  to  dismiss,  the  petitioning  corporation 
must  produce   some  evidence  of  its  existence  as  a  de  facto 
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or  de  jure  corporation,  but  not  necessarily  evidence  of  cor- 
porate action  in  making  the  location  in  question  ^^^^^  ^^^  ^^ 
as  embodied  in  a  resolution  of  the  board  of  direc-  shown  on  mo- 
tors. It  has  been  held  that  proof  of  corporate  acts  **«"  ^  diimiss 
done  by  the  petitioner  tends  to  show  that  peti-  ^*'  ^  ^^' 
tioner  is  a  corporation  de  facto.  Ward  v.  Railway  Co.,  119 
111.  287. 

Such  corporate  acts  are  shown  in  the  case  at  bar.  The 
petition  recites  that  the  petitioner  has  located  and  constructed 
its  line  of  railroad  in  accordance  with  its  articles  of  incor- 
poration, and  that  it  desires  to  appropriate  certain  property, 
which  is  particularly  described,  for  a  joint  use, — for  the  pur- 
pose of  building  and  constructing  two  tracks,  so  as  to  join, 
unite,  and  connect  its  main  tracks  with  the  tracks  of  the  South 
Chicago  branch  of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company. 

The  description  designates  the  portion  of  appellant's  Y  track 
which  it  is  sought  to  condemn  for  a  crossing,  and  refers  to  a 
plat,  thereto  attached,  showing  the  location  of  the  main  tracks 
of  appellant  and  appellee  and  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  and  also  the  location  and  direction 
of  appellant's  Y  tracks  and  of  the  proposed  Y  track  of  ap- 
pellee, giving  distances,  and  the  names  of  streets,  and  the 
numbers  of  lots,  etc. 

We  think  that  the  petition  sufficiently  describes  the  loca- 
tion of  the  proposed  connection,  and,  by  proper  references  to 
its  articles  of  incorporation  as  recorded  in  the  offices  of  the 
secretary  of  state  and  of  the  recorder  of  deeds  of  Cook  county, 
sufficiently  indicates  the  source  of  its  authority  to  condemn. 
Chicago  &  W.  I.  R.  Co.  v,  Englewood  C.  R.  Co.,  115  111. 
376,  23  Am.  &  Eng.  R.  Cas.  56;  Reed  v.  Railway  Co.,  126 
111.  48,  36  Am.  &  Eng.  R.  Cas.  234;  Ward  v.  Railroad  Co., 
119  111.  287. 

4.   It  is  said  that  the  court  should  have  dismissed  the  peti- 
tion at  the  close  of  the  evidence,  because  it  was  not  proven 
that  petitioner  and  respondent  could  not  agree  on  inability  of 
the  question  of  damages  for  the  proposed  crossing.   '•'^^•■^ 

^  ^  11  •(jreo  upon 

The  petition  contains  an  allegation  that  the  peti-  termiofeross- 
tioner  **  is  unable  to  agree  with  the  Lake  Shore  &  *"»• 
Michigan    Southern  Railway  Company  as  to   the  proper  or 
just  compensation  to  be  paid  to  it  for  the  joint  use  of  said 
property."     This  allegation  is  a  sufficient  compliance  with 
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the  statute.  Reed  v.  Railway  Co.,  126  III.  48,  36  Am.  & 
Eng.  R.  Cas.  234. 

Even  where  there  is  no  direct  testimony  as  to  the  truth  of 

this  allegation,  yet  the  fact  that  there  is  a  vigorous  contest, 

as  there  is  here  between  the  petitioning  corpora- 

Sain»-Saf-       ^Jqj^  j^j^j  ^j^g  owner  of  the  property  sought  to  be 

Ltr  condemned,  both  on  the  original  and  on  the  cross 

petition,  is  evidence  of  an  inability  to  agp^ee. 
Ward  V,  Railroad  Co.,  supra.  In  the  present  case,  how- 
ever, the  record  shows  that  negotiations  were  carried  on  from 
time  to  time  for  about  a  year  between  appellant's  president 
on  the  one  side  and  the  engineer,  superintendent,  and  vice- 
president  of  appellee  on  the  other,  with  a  view  of  arriving 
at  an  agreement  for  a  crossing,  but  that  such  negotiations  all 
failed. 

We  do  not  think  that  it  was  necessary  for  appellee's  vice- 
president  to  produce  a  resolution  of  appellee's  board  of  direc- 
tors authorizing  him  to  conduct  such  negotiations,  when  his 
authority  to  act  was  recognized,  and  not  in  any  way  disputed, 
by  the  president  of  appellant.  If  appellant  had  questioned 
his  authority  to  act,  proof  of  it  would  undoubtedly  have  been 
furnished. 

5.  It  is  claimed  that  the  court  erred  in  permitting  two 
witnesses  of  the  petitioner  to  state,  in  answer  to  questions 
Expert  testi-  put  to  them  upon  the  subject,  that  the  business 
monyonqnes-  of  appellant's  road  would  be  benefited  by  the  pro- 
tionofdam-  posed  plan  of  operating  trains  over  the  crossing  in 
*^^'  question.     Petitioner  proved  the  value  of  the  strip 

to  be  taken,  and  rested.  Respondent  then  introduced  expert 
witnesses,  who  stated  that  damage  would  be  done  to  its  busi- 
ness by  reason  of  the  delay  occasioned  by  the  new  crossing 
over  the  Y  track. 

The  petitioner,  upon  the  rebuttal,  put  upon  the  stand  the 
two  witnesses  whose  statements  are  objected  to,  for  the  pur- 
pose of  counteracting  and  disproving  the  testimony  as  to 
damage.  These  two  witnesses  were  experienced  railroad  men, 
one  being  the  engineer  and  the  other  the  assistant  general 
manager  of  the  appellee  company.  They  explained  fully  how 
the  proposed  plan  of  operating  the  trains  would  occasion  less 
delay  than  had  previously  existed,  and  their  explanation 
required  knowledge  of  a  certain  character.  Their  evidence 
shows  that  the  benefit  ascribed  to  the  proposed  plan  would 
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arise  from  the  diminution  of  the  causes  of  delay  and  accident, 
as  explained  by  them. 

Where  the  subject  is  one  upon  which  the  jury  is  not  as 
well  able  to  judge  for  themselves  as  is  the  witness,  an  expert 
may  be  allowed  to  testify.  Transportation  Line  v,  Hope,  95 
U.  S.  297.  If  the  defendant  is  permitted  to  introduce  expert 
testimony  as  to  damage,  testimony  of  a  similar  kind  is  allow- 
able upon  the  rebuttal. 

Proof  of  some  of  the  statements  made  by  appellant's  presi- 
dent during  the  negotiations  for  an  agreement  upon  a  plan  for 
crossing  appellant's  Y  track  is  alleged  to  have  been  ^^  ^^^^  ^^ 
erroneously  admitted,  but  we  do  not  think  that  admiBsions  or 
there  was  any  error  in  this  regard.  The  business  "•Jroad  prwi- 
of  corporations  can  only  be  carried  on  through  *"'* 
their  officers,  agents,  and  servants.  They  are  bound  in  their 
ordinary  affairs  by  the  acts  and  admissions  of  their  officers, 
relating  to  the  business  usually  transacted  through  such 
officers.  T^e  president  of  a  railroad  corporation  is  regarded 
as  its  head,  and  his  admissions,  made  in  the  execution  of  the 
duties  imposed  upon  him  concerning  a  matter  upon  which 
he  is  required  to  act,  and  which  is  within  the  scope  of  the* 
authority  usually  exercised  by  him,  is  evidence  against  the 
corporation.  Railroad  Co.  v.  Coleman,  18  111.  297;  Machine 
Co.  V.  Boyington,  73  111.  534;  Insurance  Co.  v.  White,  106 
111.  67. 

6.  Complaint  is  made  that  the  court  refused  to  give  certain 
instructions  asked  by  the  respondent.     One  of  these  instruc- 
tions contains  the  proposition  that,  if  damage  to 
appellant's    business  or    property   was  caused   by  D»niftfre«-ue- 
reason  of  the  proposed  crossing  over  appellant's  Y  J"'''"J  *>e»«fl* 
track,  such  damage  could  not  be  diminished  by  any  taken, 
benefit  which  might  be  shown  to  arise  at  the  east- 
ern end  of  the  Y  track  by  reason  of  the  fact   that  at   such 
eastern  end  a  blockade  or  **  fouling  "  of  appellant's  business 
might  be  relieved.     The  owner  of  land  condemned  for  the 
use  of  the  public  must  be  paid  in  money  the  full  value  of  the 
land  taken,  without  deduction  therefrom  of  any  benefits  which 
may  accrue  to  the  remaining  land  from  construction  of  the 
improvement.    Hayes  v.  Railroad  Co.,  54  111.  373;  Carpenter 
z\  Jennings,  yj  111.  250. 

But  it  has  been  held  by  this  court  in  a  number  of  cases  that 
special  benefits  to   property  not   taken,  but  claimed   to  be 
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damaged,  may  be  considered  for  the  purpose  of  reducing  such 
damages,  or  of  showing  that  to  the  extent  of  such  special 
benefits  there  are  no  damages.  Concordia  Cemetery  Ass*n 
V,  Minnesota  &  N.  W.  Co.,  121  111.  199,  30  Am.  &  Eng.  R. 
Cas.  363,  and  cases  cited. 

In  rhe  present  case  the  respondent  filed  a  cross  petition 
seeking  to  recover  damages  to  those  portions  of  its  Y  track 
not  taken  by  the  crossing,  alleging  that  by  the  building  of  the 
crossing,  and  the  use  thereof,  the  continuity  of  its  said  Y  track 
would  be  broken,  and  its  use  for  railroad  purposes  hindered 
and  prevented,  and  its  value  greatly  depreciated.  It  was 
proper  to  consider  special  benefits  to  a  part  of  said  Y  track 
not  taken  in  reduction  of  such  damages. 

We  cannot  conceive  how  it  can  make  any  difference  in  the 
application  of  this  rule  that  the  point  wdiere  the  benefit  is 
alleged  to  have  been  received  w^as  at  the  eastern  end  of  the 
Y  track,  distant  not  more  than  500  feet  from  the  proposed 
crossing.  The  point  of  benefit  was  within  those  portions  of 
said  Y  track  not  taken  which  were  alleged  to  be  damaged  by 
the  crossing,  and  therefore  was  not  too  remote  to  be  taken 
into  considcratiori,  as  counsel  for  appellant  contend.  In 
support  of  their  contention  upon  this  subject,  counsel  refer 
us  to  a  number  of  cases  holding  that,  where  a  railroad  is  run 
through  a  piece  of  land,  the  damages  to  the  portion  thereof 
not  taken  cannot  be  reduced  by  benefits  to  another  and 
separate  piece  of  land  through  which  the  road  does  not  run. 
Railroad  Co.  v.  Brown,  58  111.  61;  Todd  z\  Railroad  Co.,  78 
111.  530;   Railroad  Co.  v.  Reich,  loi  111.  157. 

The  doctrine  of  these  cases  is  not  applicable  here,  because 
the  Y  track  in  question  is  one  continuous  line,  and  the  part  - 
thereof  where  the  benefit  is  alleged  to  occur  is  not  separate 
from  the  part  where  the  crossing  is  made,  but,  on  the  con- 
trary, is  one  with  it. 

As  to  the  other  refused  instructions  of  which  complaint  is 
made,  we  find,  upon  examination,  that  the  identical  matters 
therein  embodied  were  fully  expressed  in  instructions  given 
for  the  appellant,  and  therefore  appellant  was  not  injured  by 
the  refusal. 

The  judgment  of  the  county  court  is  affirmed. 

Ajffirmed, 
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NOTES 

(1)  Right  of  Railroad  Company  to  Construct  Side-traclcs,  Turnouts, 
Branch  Lines,  and  Lilce  Appendages — Eminent  Domain  in  Aid  of  Rights — 
Power  to  build  side-tracks  is  essential  to  the  purposes  and  uses  of  a 
railroad,  and  condemnation  proceedings  will  lie  in  behalf  of  a 
railroad  company  to  secure  the  necessary  land  for  that  purpose. 
Cleveland  &  P.  R.  Co.  v.  Spfear,  56  Pa.  St.  325;  Boston  &  M.  R. 
Co.  V,  Lowell  R.  Co.,  124  Mass.  368. 

The  charter  of  a  railroad  company  which  authorizes  the  incor- 
porators, "  as  soon  as  they  conveniently  can,"  to  construct  a  road 
with  one  or  more  tracks,  and  to  make  and  erect  "  such  warehouses, 
etc.,  and  all  the  works  and  appendages  for  the  convenience  of  the 
said  company  for  the  use  of  said  railroad,"  gives  the  right  to  the 
company  to  construct  sidings,  turnouts,  stations,  engine-houses,  and 
all  works  and  appendages  usual  in  the  convenient  operation  of  a 
railroad.     Philadelphia,  W.  &  B.  R.  Co.  v.  Williams,  54  Pa.  St.  103. 

In  Knight  v.  Carrollton  R.  Co.,  9  La.  Ann.  284,  it  was  held  that 
a  railroad  company  has  the  right  to  make  a  turnout  to  communicate 
with  its  depot,  the  same  being  a  necessary  incident  to  the  use  of  the 
railroad,  and  hence  may  condemn  land  for  such  purpose  if  essential 
for  the  proper  conduct  of  its  work. 

In  Baltimore  &  H.  T.  Co.  v.  Union  R.  Co.,  35  Md.  224,  a  railroad 
company  was  empowered  by  its  charter  to  construct  a  railway  be- 
tween two  termini  so  situated  as  to  make  it  necessary  to  cross  the 
road  of  the  plaintiff,  a  turnpike  company.  In  addition  to  the  main 
line  the  railroad  company  built  a  lateral  road  which  also  crossed  the 
turnpike  road  in  order  to  connect  with  another  railroad.  Held,  that 
the  right  to  build  the  lateral  road  across  the  turnpike  could  not 
arise  by  implication  from  a  provision  in  the  charter  of  the  defendant 
railroad  company,  authorizing  all  railroad  companies,  upon  equal 
terms,  to  run  their  Jocomotives  across  or  over  the  tracks  of  the 
defendant  company. 

Under  the  power  of  an  incorporated  railway  company  to  condemn 
land  necessary  for  side-tracks,  turnouts,  and  switches,  it  has  no  right 
to  take  land  for  the  construction  of  an  independent  branch  road  to 
subserve  only  new  private  interests;  but  it  is  no  valid  objection  to 
the  condemnation  of  a  strip  of  land  for  a  switch  or  a  side-track  of 
a  railway  corporation,  that  the  proposed  track  may  serve  private 
use,  if,  in  addition  thereto,  it  is  also  necessary  for  the  successful 
and  convenient  operation  of  the  main  line  of  the  railroad.  South 
Chicago  R.  Co.  ».  Dicks,  109  111.  237,  17  Am.  &  Eng.  R.  Cas.  157. 

The  power  to  build  a  branch  of  a  railroad  depends  on  express 
statute.  Morris  &  Essex  R.  Co.  v.  Central  R.  Co.,'  31  N.  J.  L.  205; 
Baltimore  &  H.  T.  Co.  v.  Union  R.  Co.,  35  Md.  224. 
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Union  Terminal  Railroad  Co. 

V. 

Board  of  Railroad  Commissioners  et  al. 

(54  Kan,  352.) 

Eminent  Domain  [(1)  p.  24]— Crossing  by  One  Railroad  Over  Another 
(2)  p.  94] — Award  of  Commissioners — Appeal  from— Kansas  Statute- — 
n  a  proceeding  to  condemn  a  crossing  for  one  railroad  over  anoiher, 
under  ch.  184  of  the  Laws  of  i88i,  the  decision  and  award  of  the  com- 
missioners is  final  unless  an  appeal  is  taken  within  the  prescribed  time. 
(Pages  76,  78.) 

Same — Award  by  Commissioners — Extent  of  Power  of  Commissioners. — 
When  a  proper  application  is  made  in  writing,  and  a  hearing  is  had 
thereon,  after  due  notice  to  the  interested  parties,  and  the  commission- 
ers determine  that  there  is  a  necessity  for  a  crossing,  the  place  where  it 
shall  be  made,  and  the  manner  of  such  crossing,  as  well  as  the  compen- 
sation to  be  awarded,  and  the  terms  upon  which  it  shall  be  made,  their 
autliority  in  the  matter  is  at  an  end.    (Page  76.) 

Same— Same— Reopening  of  Decision  of  Commissioners — Injunction  Re- 
straining Same. — An  attempt  to  reopen  such  a  decision  after  the  expira- 
tion of  more  than  four  months,  and  after  one  of  the  parties,  relying  upon 
the  conclusive  character  of  the  decision,  has  expended  a  large  sum  of 
money,  and  where  it  appears  that  the  attempt  to  reopen  and  rehear  will 
injuriously  affect  the  company  making  the  crossing,  such  company  is 
entitled  to  the  remedy  of  injunction  to  prevent  a  reopening  of  the  case, 
or  interference  with  the  riglits  it  acquired  under  the  decision.    (Page  77.) 

Same — Same — Refusal  of  Temporary  Injunction  Restraining  Same— Res 
Adjudicatai— Where  a  ruling  is  made  refusing  a  temporary  injunction  in 
a  case  where  some  of  the  necessary  parties  are  absent,  the  principle  of 
res  adjudicata  will  not  apply  to  prevent  a  full  hearing  upon  the  merits, 
either  before  the  same  or  some  other  competent  tribunal.     {Page  76.) 

Same — Cross  Petition)  In  Actien  to  Condemn  Land,  Praying  Restraining 
Order — Discretion  of  Court. — Where  a  defendant,  in  its  cross  petition, 
filed  in  a  proceeding  brought  against  it  to  condemn  a  right  of  way,  asks 
for  a  temporary  order  to  enjoin  the  performance  of  an  act  which  has 
already  been  restrained  by  an  order  of  the  same  court  in  another  action 
between  the  same  parties,  and  which  is  still  in  force,  the  refusal  of  the 
additional  order  under  the  cross  petition  cannot  be  regarded  as  an  abuse 
of  the  discretion  of  the  court.     (Page  75.) 

Error  from  Wyandotte  county  district  court. 

Reversed  as  to  plaintifif. 

Affirmed  as  to  defendant  Missouri  Pacific  Railway  Com- 
pany. 

Action  by  the  Union  Terminal  Railroad  Com.pany  against 
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John  Hall,  P.  B.  Maxson,  and  W.  D.  Vincent,  as  the  board 
of  railroad  commissioners  of  the  state  of  Kansas,  the 
Union  Pacific  Railway  Company,  the  Missouri  Pa-  "•"»•• 
cific  Railway  Company,  and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  to  enjoin  the  board  of  railroad  commis- 
sioners from  granting  to  the  railway  companies  a  rehearing  of 
a  decision  made  on  January  3,  1893,  authorizing  the  Union 
Terminal  Company  to  cross  the  tracks  of  the  railway  com- 
panies at  a  certain  point  in  the  county  of  Wyandotte. 

On  October  27,  1892,  the  Union  Terminal  Company  pre- 
sented to  the  board  of  railroad  commissioners,  then  consisting 
of  A.  R.  Greene,  W.  M.  Mitchell,  and  George "T. 
Anthony,  an  application  asking  the  board  to  de-  ^^^^ 

termine  the  necessity  of  a  crossing  of  its  track  over  the  tracks 
of  the  Union  Pacific  and  Missouri  Pacific  Railway  Companies 
at  a  point  near  the  west  end  of  the  railroad  bridge  over  the 
Kansas  river,  in  Wyandotte  county,  and  to  prescribe  the  man- 
ner and  terms  of  such  crossing. 

A  hearing  was  had  upon  this  application,  and  on  January  3, 
1893,  an  order  was  made  by  the  board  granting  the  Union 
Terminal  Company  the  right  to  cross  the  Union  Pacific  and 
Missouri  Pacific  tracks  at  grade,  and  fixing  the  terms  and  con- 
ditions upon  which  the  crossing  should  be  made  and  main- 
tained, including  the  amount  of  compensation  which  should 
be  paid  to  the  several  railway  companies  affected  by  the  cross- 
ing. 

No  appeal  was  taken  by  any  of  the  parties  from  any  portion 
of  that  decision,  and  subsequently  the  Union  Terminal  Com- 
pany proceeded  to  expend  large  sums  of  money  in  the  con- 
struction of  its  road,  and  in  procuring  a  right  of  way  therefor, 
but  no  crossing  has  yet  been  made  or  attempted  by  that  com- 
pany. 

After  the  making  of  said  decision,  and  before  the  motion 
for  a  rehearing  was  filed,  A.  R.  Greene,  W.  M.  Mitchell,  and 
George  T.  Anthony  retired  from  office  as  members  of  the 
board  of  railroad  commissioners,  and  were  succeeded  by  the 
defendants,  John  Hall,  P.  B.  Maxson,  and  W.  D.  Vincent, 
who  now  constitute  the  board.  On  May  8,  1893,  the  Union 
Pacific  and  Missouri  Pacific  Railway  Companies  appeared  be- 
fore the  board,  and  filed  motions  asking  that  the  order  and 
decision  of  January  3,  1893,  be  vacated  and  set  aside,  and  for 
a  rehearing  of  the  application  to  make  the  crossing. 
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Due  notice  of  the  filing  of  these  motions  was  given  to  the 
Union  Terminal  Company,  and  on  May  i6,  1893,  it  appeared 
before  the  board,  and  objected  to  a  rehearing  upon  the  ground 
that  the  board  had  no  authority  to  grant  rehearings  in  such 
cases.  This  objection  was  overruled  by  the  board,  which  held 
that  it  had  the  right  to  grant  rehearings  in  cases  of  this  char- 
acter, and  accordingly  set  the  matter  down  for  hearing  before 
the  board  on  May  25,  1893. 

On  May  18,  1893,  the  Union  Terminal  Company  brought 
an  action  in  the  district  court  of  Shawnee  county  to  enjoin 
the  board  from  rehearing  the  matter,  when  a  restraining  order 
was  granted.  Afterwards,  the  judge  of  that  court  refused  a 
temporary  injunction,  and  the  ruling  was  brought  to  this  court 
for  review.  It  wa6  here  decided  that,  as  the  railroad  commis- 
sioners were  only  nominal  parties,  a  decision  on  the  merits 
could  not  be  made  in  the  absence  of  the  railroad  companies 
whose  rights  might  be  affected  by  any  action  which  the  board 
might  take. 

Afterwards,  on  January  26,  1894,  that  action  was  dismissed 
from  the  district  court  of  Shawnee  county  without  prejudice 
to  a  future  action  by  the  Union  Terminal  Company,  and  on 
the  next  day  it  commenced  this  action  in  the  district  court  of 
Wyandotte  county,  alleging  the  foregoing  facts,  and  asking 
an  injunction  to  prevent  the  companies  from  prosecuting  the 
application  for  a  rehearing,  and  the  board  of  commissioners 
from  entertaining  the  motion  or  granting  the  rehearing.  When 
the  action  was  commenced  a  temporary  restraining  order  was 
granted  by  the  court,  and  subsequently  pleadings  were  filed 
by  the  board  of  railroad  commissioners  and  the  several  railway 
companies.  The  Union  Pacific  Company  filed  a  general  de- 
murrer to  the  plaintiff^s  petition.  The  Chicago,  Rock  Island 
&  Pacific  filed  a  general  denial. 

The  board  of  railroad  commissioners  answered,  disclaiming 
any  interest  in  the  matters  in  controversy,  except  as  public 
Facts  eontin-  oflficers,  and  that  they  were  only  proceeding  to  per- 
ked, form  such  duties  as  the  law  required.  They  further 
allege  that  the  decision  of  the  district  court  of  Shawnee 
county,  having  been  affirmed,  was  res  adjudicata  of  the  ques- 
tions presented  by  plaintifif's  petition. 

The  Missouri  Pacific  Company  filed  an  answer  and  cross 
petition  denying  some  of  the  allegations  of  the  petition  of  the 
Union  Terminal  Company;  alleging  facts  tending  to  show  that 
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a  grade  crossing  at  the  point  fixed  by  the  decision  of  the  board 
was  unnecessary,  impracticable,  injurious  to  the  interests  of 
the  company,  and  perilous  to  the  traveling  public,  and  that  an 
overhead  crossing  was  practicable,  and  could  be  constructed 
with  less  injury  to  the  parties  concerned,  and  with  greater 
safety  to  the  public. 

A  reply  denying  the  allegations  of  this  answer  and  cross 
petition  was  filed  by  the  Union  Terminal  Company.  On  April 
21,  1894,  a  hearing  was  had  upon  the  application  for  a  tem- 
porary injunction,  and  after  oral  and  written  testimony  was 
introduced  the  case  was  argued,  and  taken  under  advisement 
until  May  12,  1894,  when  a  decision  was  rendered  denying 
the  temporary  injunction  applied  for  by  the  Union  Terminal 
Company,  and  also  denying  the  temporary  injunction  asked 
for  by  the  Missouri  Pacific  Company  in  its  cross  petition. 

The  Union  Terminal  Company  brings  the  case  to  this  court, 
and  asks  a  review  of  the  rulings;  and  the  .Missouri  Pacific 
Company  files  a  cross  petition  in  error,  which  assigns  for  error 
the  refusal  of  the  court  to  enjoin  the  Union  Terminal  com- 
pany from  making  the  crossing  in  the  manner  and  upon  ^he 
terms  prescribed  by  the  order  of  January  3,  1893. 

Trimble  &  Braley  and  G.  A,  Vandeveer,  for  plaintiff  in 
error. 

John  T.  Little,  M.  A,  Low,  W,  F.  Evans,  A,  L,  Williams y 
N,  H.  Loomis,  Waggener,  Martin  &  Orr,  and  Frank  Doster, 
for  defendants  in  error. 

Johnston,  J.  (after  stating  the  facts). — The  denial  of  the 
affirmative  relief  asked  by  the  Missouri  Pacific  Railway  Com- 
pany in  its  cross  petition  will  be  considered  first. 

There  was  much  testimony  presented  by  that  company  to 
show  that  a  grade  crossing  at  the  point  decided  upon  would 
cause  great  inconvenience  and  loss  to  it  and  the  Union  Pacific 
Railway  Company,  would  necessarily  endanger  human  life,  and 
greatly  interfere  with  the  public  business.  Evidence  was  also 
offered  to  the  effect  that  an  overhead  crossing  was  more  prac- 
ticable, and  equally  as  economical  in  the  end  as  would  be  a 
grade  crossing.  An  objection  to  the  consideration  of  this 
testimony  was  sustained  upon  the  ground  that  it  appeared  that 
another  action  had  been  instituted  and  was  pending  between 
the  same  parties  in  the  same  court,  wherein  the  same  issues 
are  presented  for  determination.     Under  the  circumstances 
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there  is  no  good  cause  to  complain  of  this  ruling.  The  appli- 
cation was  for  a  temporary  order  to  enjoin  the  performance  of 
an  act  that  had  already  been  restrained  upon  order  of  the 
judge'of  the  same  court.  That  order  being  then  in  full  force 
and  effect,  it  was  unnecessary  to  grant  another.  The  court, 
in  its  discretion,  might  possibly  have  tried  the  question  in  the 
present  action ;  but  in  view  of  the  pendency  of  the  other 
action,  and  the  existence  of  the  restraining  order,  the  refusal 
cannot  be  regarded  as  an  abuse  of  discretion. 

A  preliminary  question  is  presented  as  to  the  effect  of  the 
decision  and  order  of  the  district  court  of  Shawnee  county.  It  is 
Kaiiroadcom-  urged  that  the  substantial  point  in  issue  in  that  case 
ttiUsioueni-  vvas  the  same  as  that  which  is  raised  in  the  present 
whLiiri^g  la"'  ^^^^»  namely,  whether  the  board  of  railroad  com- 
graue-crosving  missioncrs  had  power  to  grant  a  rehearing  in  a  rail- 
caMs.  road-crossing  case,  and,   as  that  court   denied  the 

temporary  injunction,  it,  in  effect,  held  that  the  board  possessed 
the  power  to  rehear  the  case;  and  it  is  also  urged  that,  as  that 
judgment  has  been  affirmed  in  this  court,  it  is  res  adjudicata 
upon  the  question  presented  here.  Union  Terminal  R.  Co.  v. 
Board  of  Railroad  Com'rs,  52  Kan.  680.  The  ruling  in  that 
case,  however,  was  made  upon  an  application  for  a  temporary 
injunction,  and  not  in  a  final  trial  upon  the  merits. 

It  has  been  held  that  **  the  principle  of  res  adjudicata  does 
not  apply  to  mere  interlocutory  motions  of  this  kind,  so  as  to 
make  a  decision  rendered  thereon  conclusive  be- 
bm  adjudicata  ^^cen  the  parties  when  the  case  is  called  for  trial 
on  interioeu-  upon  the  merits."  Johns  v,  Schmidt,  32  Kan. 
torr  motions.  283.  One  reason  for  this  rule  is  that  such  mo- 
tions may  be,  and  are  frequently,  heard  upon  ex 
parte  affidavits,  without  the  formalities  and  full  proof  that  may 
be  had  in  a  trial  upon  the  merits.  Although  there  may  be 
some  exceptions  to  the  rule,  this  question  does  not  fall  within 
any  of  them.  The  decision  of  the  interlocutory  motion  was 
held  to  be  ineffectual  because  of  the  want  of  necessary  parties. 
Union  Terminal  R.  Co.  v.  Board  of  Railroad   ComVs,  supra. 

It  can  hardly  be  that  a  decision  made  upon  a  preliminary 
hearing  and  ex  parte  affidavits,  without  the  necessary  parties, 
prevents  a  full  hearing  upon  the  merits,  either  before  the 
same  or  some  other  competent  tribunal.  Until  the  final  sub- 
mission of  the  case  the  plaintiff  had  a  right  to  a  dismissal  with- 
out prejudice,  and,  having  exercised  this  option,  the  proceed- 
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ings  in  the   former  case  constitute  no  bar*  to  a  new  action. 
Civil  Code,  §  397;    Mason  v.  Ryers,  26  Kan.  464. 

Tlie  main  point  in  dispute  is  whether  the  decision  of  the 
board  of  railroad  commissioners  of  January  3,  1893,  was  final, 
or  whether,  after  the  expiration  of  more  than  four  croningor 
months,  and  after  one  of  the  parties,  relying  upon  t^cJ^*  i>y  "ii- 
the  conclusive  character  of  the  decision,  has  ex-  J^**oVde7i8iou 
pended  a  large  sum  of  money  in  constructing  its  oreommiMion- 
road,  the  controversy  may  be  reopened,  and  the  •"• 
crossing  company  interrupted  in  the  possession  and  rights 
acquired  under  that  order.  By  that  decision  a  grade  crossing 
was  allowed  upon  certain  terms,  and  the  payment  of  specified 
compensations  to  the  companies  affected  by  the  crossing.  No 
appeal  was  taken  from  that  order,  but  after  the  Union  Ter- 
minal Company  had  tendered  the  compensation  awarded, 
wliich  was  declined,  and  had  expended  considerable  money  in 
building  its  road,  towards  the  point  of  crossing,  and  after  the 
personnel  of  the  board  of  commissioners  had  been  changed,  a 
retrial  was  asked. 

The  conclusive  character  of  the  decision  made,  or  the  right 
to  a  retrial,  depends  upon  the  statute  giving  the  right  to  cross, 
and  prescribing  the  methods  by  which  it  may  be  ob-  g^^e— 
tained.      It  provides  that,  where  a  crossing  is  de-  statntory  re- 
si  red,   written    application    may    be    made    to    the  «"****•■• 
board  of  railroad  commissioners,  specifying  the  place  of  cross- 
ing, whereupon  the  board  shall  fix  a  day  for  the  hearing,  and 
give  notice  to  the  railway  corporations  interested,   at  which 
time  the  parties  **  shall  be  heard  in  regard  to  the  necessity, 
place,  manner  and  times  of  such  crossing  or  connection ;   and 
upon  such  hearing  either  party,  or  the  board,  may  call  and 
examine  witnesses  in  regard  to  the   matter,    and  the  board 
shall,  after  such  hearing  and  a  personal  examination  of  the 
locality  where  a  crossing  or  connection  is  desired,  determine 
whether  there  is  a  necessity  for  such  crossing  or  not,  and  if  so, 
the  place  thereof,  whether  it  shall  be  over  or  under  the  exist- 
ing railroad,  or  at  grade,  and  in  other  respects  the  manner  of 
such  crossing,  and  the  terms  upon  which  the  same  shall  be 
made  and  maintained." 

Another  section  of  the  act  provides  that,  **  if  either  party 
shall  be  dissatisfied  with  the  terms  and  order  made  by  the  said 
board  of  railroad  commissioners,  it  may  appeal  to  the  district 
court  of  the  county  wherein  such    crossing  or  connection  is 
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sought  to  be  made,  in  the  same  manner  as  appeals  are  allowed 
from  a  judgment  of  a  justice  of  the  peace  to  the  district  court; 
and  said  appeal,  and  all  subsequent  proceedings  shall  only 
affect  the  amount  of  compensation,  if  any,  and  other  terms  of 
crossing  fixed  by  said  board,  but  shall  not  delay  the  making 
of  said  crossing  or  connection ;  provided,  the  corporation  de- 
siring such  crossing  or  connection  shall  deposit  with  the 
county  treasurer  of  the  county  where  crossing  or  connection  is 
sought  to  be  made,  the  amount  of  compensation,  if  any,  is 
fixed  by  said  board  of  railroad  commissioners,  and  shall  exe- 
cute and  file  with  said  board  a  bond  of  sufficient  security,  to 
be  approved  by  any  member  of  said  board,  to  pay  all  damages 
and  comply  with  all  terms  that  may  be  adjudged  by  the  dis- 
trict court."     Laws  1887,  c.  184. 

As  will  be  seen,  this  statute  provides  for  the  exercise  of  the 
power  of  eminent  domain,  and,  in  most  of  its  features,  cor- 
responds with  the   statutory  proceedings  to  con- 
EniHest  demn  the  right  of  way  for  railroads.     Instead  of 

*ff"  ti"  *"  authorizing  the  county  commissioners,  or  commis- 
ingoftrftcks.  sioners  appointed  by  the  judge  of  the  district  court, 
to  determine  the  question  at  issue,  the  railroad 
commissioners  are  designated  as  the  special  statutory  tribunal 
to  determine  the  questions  involved  in  the  application  to 
cross.  It  is  obvious  that  the  legislative  purpose  was  to 
authorize  a  speedy  and  summary  method  by  which  one  rail- 
road might  unite  with  or  build  across  another.  The  condi- 
tions upon  which  such  right  may  be  obtained,  and  the  pro- 
cedure to  obtain  it,  are  within  the  discretion  of  the  legislature. 
It  may  exercise  the  power  through  a  special  tribunal,  without 
a  jury;  and  it  is  optional  with  the  legislature  to  make  the  de- 
cision of  such  tribunal  final,  or  to  allow  an  appeal  therefrom 
to  a  jury. 

In  Central  Branch  U.  P.  R.  Co."  v.  Atchison,  T.  &  S.  F.  R. 

Co.,  28  Kan.  463,  it  was  held  that:   '*The  right  of  eminent 

domain  carries  with  it  no  constitutional  guaranty 

jary  trial!  iB    Qf  ^  jyjy  trial.     It  is  a  powcr  which  may  be  exer- 

liomau  cMM.  cised  whenever  the  necessities  of  the  public  require, 
and  in  such  manner  and  through  such  machinery 
as  the  legislature  may  see  fit  to  prescribe ;  the  only  limitations 
thereon  being  the  constitutional  restrictions  as  to  the  time, 
kind,  and  amount  of  compensation.  The  legislature  may  pro- 
vide for  a  jury  trial  of  the  damages  in  the  first  instance,  or  it 


^R  cS?^']  EMINENT  DOMAIN  79 

Union  T.  R.  Co.  v.  Railroad  Comm'rs  Appeal 

may  withhold  such  a  trial  altogether,  and  leave  to  any  commis- 
sioners or  court  the  sole  and  final  determination  as  to  the 
amount  of  damages/* 

Where  a  statutory  procedure  has  been  marked  out,  it  is  ex- 
clusive, and  resort  can  be  had  to  no  other.      It  is  evident  from 
an  examination  of  the  provisions  of  the  statute  in 
question  that  the  purpose  of  the    legislature  was  statutory  pro- 
that  a  crossing  should  be  made  withoutdelay  or  in-   elusive.* 
terruption  by  reason  of  an  appeal  from  or  review 
of   the    action    of   the    commissioners.      It   is    manifest    that 
the    decision    of    the    board    with    respect    to    the    necesity 
for  a  crossing,  and  the  place  and  manner  of  such  crossing, 
should   be   final,  for  in  the  second  section  of  the  act  it  pro- 

^  vides  that   an  appeal  from  the  decision  shall  only  affect  the 

amount  of  compensation,  if  any,  and  the  terms  of  crossing 
fixed  by  the  board,  **but  shall  not  delay  the  making  said 
crossing  or  connection." 

^     As  an  appeal  may  be  granted  or  withheld  at  the  will  of  the 
legislature,  it  may  authorize  a  partial  review  only,  and  being 
a  matter  of  favor,  may  prescribe  the  terms  upon 
which  it  shall  be  taken.     Central  Branch  U.  P.  R.   ^pp«»»«« 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  supra.    After  domaiil ca»M. 
a  valid  order  has  been  made  by  the  commissioners, 
the  crossing  company  has  a  right  to   rely  on  the  same,  and 
proceed  with  the  construction  of  its  road,  and  especially  when 
no  appeal  has  been  taken  within  the   prescribed   time.      By 
failing  to  take  an  appeal  the  defendant  companies,  in  effect, 
assented  to  the  order,  and  to   the   award  which    had    been 
made. 

No  provision  is  made  in  the  statute  with  reference  to  the 
condemnation  of  crossings  for  a  rehearing  or  new  trial  of  the 
issues,  and,  in  view  of  the  provisions  of  the  act  and 
the  nature  of  the  proceedings,  a  retrial  was   not  D<^<^*««onof 
within  the  contemplation  of  the  legislature.     As  f|,I^"  **  **"*" 
the  action  of  the  commissioners  in  determining  the 
the  right  to  cross,  and  the  manner  of  crossing,  is  final,  and  as 

•  the  work  cannot  be  delayed,  not  even  by  reason  of  an  appeal, 

it  is  evident  that  a  new  trial  is  not  authorized.  In  condemn- 
ing this  crossing  the  board  acted  as  condemnation  commission- 
ers,'and  when  the  hearing  has  been  had  upon  the  application, 
and  the  decision  and  award  made,  they  are  then,  like  other 
condemnation  commissioners,  functus  officio^  and  can  take  no 


/ 
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further  action  in  the  premises.  People  v,  Mott,  60  N.  Y. 
649;  West  V.  Railroad  Co.,  61  Miss.  536,  20  Am.  &  Eng.  R. 
Cas.  402;  Pollard  v.  Ferguson,  i  Litt.  (Ky.)  196;  Baldwin  2;. 
Cawkins,  10  Wend.  167;  Stafford  v.  Mayor,  etc.,  7  Johns. 
541;  I?t  re  Mt.  Morris  Square,  2  Hill,  14;  Visscher  v.  Rail- 
road Co.,  15  Barb.  37;   Lewis,  Em.  Dom.  423. 

It  is  conceded  that  ordinarily,  when  condemnation  commis- 
sioners have  made  their  decision  and  report,  their  power  is  at    ^ 

at  an  end ;  but  it  is  said  that  the  board  of  railroad 

Condemnation    commissioners  is  a  continuing  body,  having  general 

— Powon.         supervision  over  the  railroads  of  the  state,  and  that 

they  are  not  to  be  regarded  2.%  functus  officio  upon 

the  rendition  of  a  decision  in  a  crossing  case. 

The  pow'er  which  they  exercise  in  condemning  a  crossing  is 
derived  from  the  condemnation  statute  of  1887,  and  not  from 
the  general  law  investing  them  with  supervisory  power  over 
railroads.  In  a  proceeding  to  condemn  a  right  of  way  for  a 
railroad,  county  commissioners,  which  are  a  continuing  body, 
are  authorized  to  act ;  and  it  will  be  conceded  that  when  they 
have  acted,  and  made  their  report,  their  authority  as  condem- 
nation commissioners  is  at  an  end.  They  cannot  rehear  the 
application  to  condemn,  nor  disturb  the  award  and  decision 
which  they  have  previously  made.  No  more  can  the  board 
of  railroad  commissioners  after  they  have  heard  an  application 
and  rendered  their  decision  thereon. 

It  is  said  that  so  much  of  the  statute  as  prescribes  the  terms 
upon  which  a  crossing  shall  be  made  is  the  exercise  of  the 
police  power  of  the  state,  and  comes  within  the  supervisory 
control  of  the  board ;  therefore,  the  board  have  authority  at 
any  time  to  prescribe  regulations  respecting  these  matters. 
As  was  said  at  the  beginning,  we  think  the  statute  in  ques- 
tion provides  for  the  exercise  of  the  power  of  emi- 
Fiiiaiiiyor  nent  domain,  and  that  the  provisions  respecting 
coinmUHiouers.  the  terms  and  compensation  are  mere  incidents  of 
regulations  of  the  exercise  of  that  power.  The 
compensation,  and  the  terms  on  which  the  crossing  shall  be 
made  and  maintained,  necessarily  depend  on  the  place  and 
manner  of  crossing.  The  determination  of  all  these  questions 
is  properly  placed  in  the  single  tribunal,  and  should  be  dis- 
posed of  in  a  single  decision.  If,  as  in  this  case,  a  grade- 
crossing  was  ordered  upon  certain  terms,  and  the  payment  of 
a  certain  award,  and  an  appeal  was  taken  from  a  decision  as 
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to  the  amount  of  compensation,  and  terms  of  crossing,  the 
trial  of  that  appeal  would  involve  the  question  whether  the 
compensation  and  terms  were  sufficient  and  just  for  a  grade- 
crossing. 

If,  however,  the  commissioners  may  reopen  the  case,  and 
order  an  over-grade  crossing,  which  might  require  a  radical 
difference  in  the  terms  prescribed,  and  the  amount  awarded 
as  compensation,  of  what  avail  would  be  the  appeal  from  the 
first  decision?  Under  such  circumstances  a  retrial  would  be 
impracticable,  and  evidently  such  a  proceeding  was  not  within 
the  purpose  of  the  legislature.  As  the  decision  upon  the  ne- 
cessity, place,  and  manner  is  final,  it  follows  that  if  no  appeal 
is  taken  so  much  of  the  order  as  fixes  the  terms  and  compen- 
sation is  necessarily  final.  If  an  appeal  is  taken,  it  must  be 
determined  upon  a  stable  and  fixed  condition  as  to  the  place 
and  manner  of  crossing ;  otherwise  there  would  be  no  basis 
upon  which  to  compute  the  damages  to  be  allowed. 

All  of  these  matters  are  inseparable  in  the  final  decision  of 
a  crossing  case,  and,  as  the  terms  upon  which  it  should  be 
made  are  elements  of  regulation  of  the  power  of  eminent  do- 
main, there  is  no  right  to  a  rehearing  upon  the  terms  alone.     " 

There  is  a  vigorous  attack  made  upon  the  policy  of  building 
grade-crossings,  and  especially  at  a  place  which  is  the  throat 
of  several  systems  of  railroads,  and  where  it  is  ^^^^  ^^^^^ 
shown  that  scores  of  trains  are  required  to  pass  commUsioners 
every  hour.  These  considerations  are  not  for  the  •«'  nnUw- 
court,  however,  but  must  be  determined  by  the  ^  '' 
i^tatutory  tribunal  provided  for  that  purpose.  If  the  com- 
.nissioners  acted  without  authority,  or  if  their  decision  was 
obtained  by  fraud,  or  upon  perjured  testimony,  the  parties  in- 
jared  would  not  be  without  remedy. 

A  decision  of  that  character  is  of  no  validity,  and  no  doubt 
1  court  of  equity,  upon  sufficient  proof,  would  promptly  an- 
nul and  set  it  aside.  It  is  not  contended  in  this  case  that  the 
board  acted  without  jurisdiction,  nor  is  it  alleged  or  shewn 
that  any  fraud  was  practised  by  the  successful  party  in  obtain- 
ing the  decision. 

As  the  decision  of  the  board  must  be  regarded  as  final,  and 
as  the  reopening  of  the  case  at  this  time  would  operate  injuri- 
ously to  the  plaintiff,  we  think  the  remedy  of  in- 
junction is  available,  and  hence  the  judgment  of  '"J""**'®"* 
the  district  court  cannot  be  sustained.  Central  Branch  U. 
3  (N.  8.)  A.  &  E.  R.  Cas.— 6 
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P.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  supra ;  Noble  v. 
Railroad  Co.,  147  U.  S.  165,57  Am.  &  Eng,  R.  Cas.  354. 

Judgment  reversed. 

All  the  justices  concurring. 


National  Docks  &  New  Jersey  Junction  Connecting 

Railway  Co. 

Pennsylvania  *  Railroad  Co.  et  al. 

{Court  of  Chancery  of  New  Jersey,  Feb,  5,  ;895.) 

Right  of  One  Railroad  to  Cross  Anotlier  Road  [(2)  p.  94] — Regulation 
of,  by  Clianceryt — Where  two  railway  companies  possess  a  community  in- 
terest in  the  land  upon  which  they  cross  each  other,  and  a  disagreement 
or  misunderstanding  arises  between  them  as  to  their  respective  right  of 
use  of  the  same,  the  court  of  chancery  will  control  and  regulate  their 
use  of  the  land,  according  to  their  respective  rij^hts.     {Page  84.) 

Regulation  by  Chancery  of  Right  to  Cross  Tracks— Effect  of  Condemna- 
tion of  Only  Part  of  Right  of  Way. — If  a  court  of  chancery  is  satisfied  that 
railway  company  which  invokes  its  aid  in  the  matter  of  effecting  a 
crossing  of  another  road  is  proceeding  in  the  acquisition  of  its  right  of 
way  and  in  the  construction  of  its  road  in  good  faith,  with  apparent  abil- 
ity to  expeditiously  and  properly  perform  its  work  at  the  crossing,  it  will 
not  refuse  such  company  assistance  in  the  enjoyment  of  its  right  in  the 
crossing  merely  because  it  has  not  yet  secured  a  right  of  way  over  its 
entire  route.     {Page  gi.) 

Right  of  Railroad  to  Enter  upon  Condemned  Land— Effect  Thereon  of 
Writ  of  Error  in  Behalf  of  Owner  of  Land. — The  right  of  a  railroad  com- 
pany to  enter  upon  condemned  land,  conferred  by  the  general  railroad 
law  (Revision,  p.  925),  upon  payment  of  the  amount  found  by  the  jury 
oil  the  trial  of  an  appeal  from  the  report  of  commissioners,  is  not  stayed 
by  the  suing  out  of  a  writ  of  error  by  the  owner  of  the  hind.    {Page  86.) 

Same— Effect  upon  Right  of  Entry  by  the  Setting  Aside  of  Verdict  of 
Juryi — The  right  of  entry  upon  condemned  land,  conferred  by  the 
general  railroad  law  as  above  stated,  is  not  staved  or  lost  by  the  subse- 
quent setting  aside  of  the  verdict  of  the  jury  for  error  in  the  ruling  of 
the  judge  at  the  trial.     {Page  Zt,) 

Charles  D,    Thompson^    Charles  L.    Corbtn,   and  John  R, 
Emery y  for  complainants. 
James  B.  Vredenburgh  and  Samuel  H.  Grey,  for  defendants. 

McGiLL,  Ch. — The  complainant  is  a  railroad  corporation, 
duly  organized  under  and  in  pursuance  of  the  provisions  of 
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the  act  to  authorize  the  formation  of  railroad  corporations 
and  regulate  the  same,  approved  April  2,  1873  (Revision, 
p.  925),  and  its  supplements,  known  as  the  **  General  Rail- 
road Law." 

That  which  it  is  to  accomplish  is  a  direct  connection,  as  its 
name  indicates,  between  two  railroads, — the  National  Docks 
and  the  New  Jersey  Junction, — within  the  corpo- 
rate limits  of  the  city  of  Jersey  City.  Its  route  **  ** 
is,  approximately,  a  straight  line  between  points  upon  the 
railroads  designated,  about  half  a  mile  apart.  The  route 
(beginning  at  the  southerly  end,  and  tracing  it  northerly) 
crosses  meadow  land  and  public  streets  for  some  1500  feet, 
until  it  reaches  elevated  land  of  the  defendants,, commencing  . 
at  the  northerly  side  of  Railroad  Avenue,  and  rising  above 
that  avenue  some  23  feet,  and  extending  more  than  500  feet 
in  width  northerly  therefrom,  upon  which  land  the  defendants 
have  constructed  a  car  yard.  The  route  of  the  complainant's 
road  is  laid  through  this  yard,  and  beyond  it,  northerly, 
reaches  the  New  Jersey  Junction  Railroad.  It  is  proposed  to 
cross  the  yard  by  means  of  a  tunnel  constructed  of  masonry, 
which,  in  process  of  construction,  will  necessitate  the  opening 
of  the  surface  of  the  yard  for  its  entire  width,  and  the  dis- 
turbance of  2 1  railroad  tracks  of  the  defendants,  located  and 
used  in  the  yard,  over  the  route. 

The  United  New  Jersey  Railroad  &  Canal  Company  is  a 
corporation  of  this  state,  and  the  owner  of  the  fee  of  the 
property  used  for  the  car  yard.  It  has  leased  that  land, 
among  other  properties,  to  the  Pennsylvania  Railroad  Com- 
pany, a  corporation  of  the  state  of  Pennsylvania,  for  a  long 
term  of  years. 

The  complainant  insists  that,  by  proceedings  in  condemna- 
tion against  the  two  companies  last  named,  it  has  acquired 
the  right  to  cross  the  yard  by  means  of  tunnel  indicated, 
in  a  reasonable  manner,  consistent  with  safety  and  the  least 
possible  interference  with  the  ordinary  and  legitimate  use  of 
the  car  yard  by  the  defendants.  The  object  of  the  bill  is 
to  secure  to  the  complainant  the  proper  exercise  of  this  right, 
and,  as  a  preliminary  step,  to  obtain  a  mandatory  injunction 
which  will  require  the  defendants  to  remove  from  those  parts 
of  its  three  most  southerly  tracks  in  the  car  yard,  which  lie 
over  the  route  of  crossing,  cars  which  they  continually  store 
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there,  so  that  the  complainant  may  safely  commence  its  work 
of  excavation  for  the  tunnel. 

The  insistment  is  that,  by  the  condemnation  proceedings, 
a  right  to  cross  the  car  yard  has  been  acquired,  the  exercise 
Commnttitr  of  ^^  M^hich,  though  it  must  to  some  extent  interfere 
interest  iu  with  the  usc  of  the  property  crossed  for  railroad 
laud-Equita-  purposes,  must  not  so  interfere  as  to  be  destruc- 
tion.""^  *"  ^^^^  thereof,  or  as  to  exceed  the  bounds  of  reason- 
able necessity.  Hence,  it  is  argued,  the  case  pre- 
sented is  one  where  there  exist  mutual  rights  of  use  or  ease- 
ment in  the  same  land,  the  enjoyment  of  which  a  court  of 
equity  will  control  and  regulate,  upon  being  satisfied  of  dis- 
agreement or  of  misunderstanding  as  to  the  use,  between  the 
parties  concerned.  This  jurisdiction  is  established.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Erie  Ry.  Co.,  21  N.  J.  Eq.  298; 
National  Docks  R.  Co.  v.  Central  R.  Co.,  32  N.  J.  Eq.  767; 
National  Docks,  etc.,  R.  Co.  v.  State,  53  N.J.  L.  217; 
Jersey  City,  N.  &  W.  R.  Co.  v.  Central  R.  Co.,  48  N.  J. 
Eq.  379,  49  Am.  &  Eng.  R.  Cas.  256;  National  Docks,  etc., 
R.  Co.  V,  Pennsylvania  R.  Co.,  52  N.  J.  Eq.  58,  66;  Na- 
tional Docks,  etc.,  R.  Co.  v.  United  New  Jersey,  etc., 
Canal  Co.,  52  N.  J.  Eq.  366. 

The  primary  question  in  the  present  case  is  whether  the 
complainant  has  duly  acquired  the  right  it  asserts. 
Primary  Quei-  It  claims  its  right  in  virtue  of  proceedings  in  con- 
tion  stated.  demnation  which  were  instituted  by  application  for 
the  appointment  of  commissioners,  in  March,  1889, 
by  a  petition  which  defined  the  character  of  the  crossing  then 
contemplated. 

The  commissioners  were  appointed,  and  thereupon,  upon 
the  application  of  the  defendants,  the  proceedings  were  taken 
in  review,  upon  certiorari,  to  the  supreme  court  (52  N.  J.  L. 
90),  and  from  thence,  by  writ  of  error,  at  the  instance  of  the 
complainant,  to  the  court  of  errors  and  appeals  (53  N.  J.  L. 
217.)  Pending  this  review,  one  of  the  commissioners  died, 
and  his  place  was  filled  by  the  appointment  of  another  person, 
and  that  action  was  also  reviewed  upon  certiorari,  at  the  in- 
stance of  the  defendants  (54  N.  J.  L.  180.)  Thereafter  two 
applications  by  the  defendants  to  the  United  States  circuit 
court  further  stayed  proceedings.  51  Fed.  Rep.  858,  56  Fed, 
Rep.  697,  and  58  Fed.  Rep.  929. 

In  consequence  of  these  several  litigations  and  the  trial  be- 
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fore  the  commissioners,  the  report  of  the  commissioners  was 
not  made  until  the  end  of  May,  1893, — more  than  four  years 
from  the  institution  of  the  proceedings.  It  awarded  to  the 
defendants  $182,569  for  their  land  and  damages.  From  this 
award  both  parties  appealed  to  the  circuit  court  of  Hudson 
county,  and  there,  in  September,  1893,  the  complainant,  by 
amendment  permitted  by  the  court,  changed  its  plan  of  cross- 
ing from  a  walled  cut,  which  could  be  crossed  by  bridges,  and 
necessitated  a  considerable  elevation  of  the  southerly  side  of 
the  defendants'  yard,  to  an  arched  tunnel,  deeper  in  the 
ground  than  the  cut,  which  materially  reduces  the  elevation 
to  which  the  southerly  part  of  the  yard  will  have  to  be 
brought. 

Upon  trial  under  this  plan,  the  jury,  by  its  verdict,  allowed 
the  defendants  $95,000  for  their  land  and  damages.  Later, 
tender  of  the  amount  of  this  verdict,  with  interest  thereon, 
was  made  by  the  complainant,  and  the  amount  of  the  tender 
being  refused,  it  was  paid  to  the  clerk  of  the  circuit  court. 
Thereafter  an  action,  similar  in  object  to  the  present  suit,  was 
commenced  in  this  court.  The  defendants  resisted  the  grant- 
ing of  the  relief  sought  by  it,  urging,  among  other  things, 
that  the  complainant  had  not  secured  the  right  to  enter  upon 
their  lands,  because  it  had  paid  the  amount  found  as  compen- 
sation to  the  clerk  of  the  circuit  court  without  the  knowledge 
or  consent  of  the  court,  evinced  by  its  order,  and  hence  had 
not  paid  the  money  into  court;  and,  also,  that  as  the  public 
easement  in  Railroad  Avenue,  at  the  point  where  the  com- 
plainant's route  crosses  it,  had  been  vacated  by  the  municipal 
authorities,  the  northerly  half  of  that  avenue  there  was  the 
property  of  the  defendants,  free  from  the  public  easement, 
and  could  not  be  entered  upon  by  the  complainant,  without 
which  entry  it  would  be  impracticable  for  the  complainant  to 
proceed  with  its  contruction. 

In  both  these  contentions  they  were  sustained  by  this  court 
(52  N.  J.  Eq.  366),  and  thereupon  the  complainant's  bill  was 
dismissed,  without  prejudice,  however,  to  another  suit  for  the 
same  relief,  after  the  due  payment  of  the  amount  of  the  ver- 
dict into  court.  From  this  decree  of  dismissal  the  complain- 
ant appealed. 

Since  this  decree,  the  complainant  has  again  tendered  'the 
amount  of  the  verdict,  with  interest,  and,  upon  its  being  re- 
fused, has  duly  paid  it  into  court ;   and  it  has  also,  by  con- 
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demnation  proceedings,  in  which,  upon  appeal,  there  was  a 
verdict  of  a  jury,  ascertained  what  the  just  compensation  for 
the  northerly  half  of  Railroad  Avenue  for  it  purposes,  with  in 
its  route,  is,  and  has  duly  tendered  that  sum  ($10,000),  with 
interest,  and,  upon  its  refusal,  has  paid  it  into  court. 

Thus  its  presents  a  completion  of  the  title  in  the  particulars 
in  which  it  was  formerly  held  to  be  incomplete,  and  removes 
the  former  objections  to  the  relief  sought. 

The  statute  authorizes  entry  after  just  compensation  shall 
first  have  been  made,  and  provides  a  method  for  the  ascer- 
tainment of  that  compensation, — in  the  first  instance,  by  the 
action  of  commissioners,  and  then,  if  an  appeal  is  had  from 
the  commissioners*  award,  by  the  action  of  a  jury, — and  also 
prescribes  how  the  compensation  shall  be  paid,  and  there  it 
stops. 

In  dealing-  with  an  owner  who  is  free  from  disabilities,  the 
just  compensation  must  be  tendered  and  actually  paid,  if  the 
owner  will  take  it ;   but  if  there  be  disabilities,  or 
Payment  of      [^  ]jq  refused  upon  tender,  it  may  be  constructively 
co«rt.  paid  t)y  its  deposit  in  court  for  the  owner.      By 

such  ascertainment,  tender,  and  payment,  the  con- 
demning company  acquires  the  right  to  take  possession  of  the 
land,  and  proceed  with  the  work  of  constructing  its  road. 
Johnson  v.  Railway  Co.,  45  N.  J.  Eq.  454,  39  Am.  &  Eng. 
R.  Cas.  loi  ;  Waite  v.  Railway  Co.,  48  N.  J.  Eq.  346,  47 
Am.  &  Eng.  R.  Cas.  263;  Packard  v.  Railway  Co.,  48  N. 
J.  Eq.  281  ;  on  appeal^  48  N.  J.  Eq.  293;  Jersey  City,  N.  & 
W.  R.  Co.  V.  Central  R.  Co.,  48  N.  J.  Eq.  384,  49  Am.  & 
Eng.  R.  Cas.  256. 

As  this  case  stood  at  the  filing  of  the  present  bill,  a  writ  of 
error  had  been  sued  out  to  review  the  rulings  of  the  circuit 
court,  in  accordance  with  which  the  verdict  of  the 
itigitt  or  entry  j^j-y  ^r^s  rendered;  and  it  was  urged  that,  pending 
error  AS  bar.  the  determination  of  that  review,  the  complainant's 
right  to  enter  was  suspended  or  incomplete.  The 
sufficient  answer  to  this  proposition  has  been  given  by  Vice- 
Chancellor  Pitney  in  Packard  v.  Railway  Co.,  supra,  that  the 
statute  (Revision,  pp.  928,  929,  §§  12,  13)  does  not  contem- 
plate a  stay  upon  the  suing  out  of  a  writ  of  error,  nor  is  there 
anything  in  the  nature  and  effect  of  a  writ  of  error  to  stay  the 
complainant's  exercise  of  its  right. 

Now,  by  supplemental  answer,  it  has  been  made  to  appear 
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that,  since  the  bill  was  filed,  the  supreme  court  has  deter- 
mined that  there  was  error  in  the  trial  at  the  circuit  court, 
which  has  induced  a  reversal  of  the  judgment  entered  upon 
the  verdict,  the  setting  aside  of  the  verdict,  and  the  adjudica- 
tion that  it  shall  be  for  nothing  holden,  that  a  venire  c/c  7iovo 
shall  issue. 

In    consequence    this    question    is    presented:    Does    the 
setting  aside  of  the  verdict  affect  the  right  to  enter  and  pro- 
ceed  with    the   work  of   construction,   which    the  ya„e-Seuiii» 
complainant  claims  to  have  acquired  by  its  tender  agideofver- 
and  payment  into  court?     In  support  of  an  affirma-  ^irtof mwArd 
tive  answer,  it  is  argued  that  the  verdict  having  *" 
been  adjudged  to  be  erroneous,  and  having  been  set  aside,  it 
is  demonstrated  that  the  compensation  tendered  and  paid  into 
court  was  not  just;  and,  therefore,  that  no  right  was  acquired 
by  the  tender  and  payment  relied  on ;   and  the  appeals  taken 
from  the  commissioners*  report  having  superseded  their  award, 
as  was  held  in  Johnson  v.  Railway  Co.,  supra,  no  right  of 
entry  can  be  obtained  until  a  verdict,  under  correct  instruc- 
tions and  rulings  of  the  court,  shall  be  had,  and  the  amount 
ascertained  by  it  shall  be  paid. 

On  the  other  side,  it  is  urged  that,  the  amount  found  by 
the  jury  having  been  duly  paid  while  the  verdict^  remained 
unreversed,  that  which  the  statute  then  established  as  just 
compensation  was  made,  and  a  right  thereupon  vested,  which 
subsequent  reversal  of  the  verdict  cannot  affect. 

The  mere  reversal  of  the  verdict  for  error  at  the  trial 
docs  not  determine  that  the  compensation  found  is  not  just. 
It  decides  only  that  questions  involved  in  the  process  of  reach- 
ing it  were  not  properly  submitted  to  the  jury,  and  that,  as 
they  have  or  may  have  misled  the  jury,  there  must  be  a  retrial. 
It  may  yet  be  decided  that  the  sum  paid  by  the  complainant 
is  adequate,  or  even  more  than  adequate,  compensation. 

That  the  legislature  may  prescribe  a  period  in  proceedings 
before  an  impartial  tribunal  authorized  by  it  to  as- 
certain just  compensation  necessary  to  be  made  to  ^'htg.*'^ 
secure  possession  of  the  land  by  the  condemning 
company  is  too  well  settled   to  need  support  by  citation  of 
authorities;   and  this,  even  though  it  be  held  that  review  of 
those  proceedings  may  follow.     Railroad  Co.  v,  Clark,  119 
Mo.  357,  57  Am.  &  Eng.  R.  Cas.  595. 

I  think  that  such  a  period  is  fixed  by  the  statute  here  in- 


88  EMINElJrT  DOMAIN  \J^^'  ^ 

piyment  ofAwaid    ^^^'  ^^^^  *  ^'  ^'  ^'  ^'  ^  ^'  ^'  T^^^^l^  ^o. 

volved.  The  statute  provides  that  the  condemning  com- 
pany shall  not  enter  upon  or  take  possession  of  any  land  until 
it  shall  have  paid  the  amount  assessed  by  the  commissioners, 
in  case  the  report  of  the  commissioners  is  not  appealed  from, 
or  **the  amount  which  shall  be  found  by  the  jury  by  whom 
the  issue  shall  be  tried,'*  in  case  of  appeal.  It  is  to  be  noted 
that  the  amount  to  be  paid  is  not  the  amount  of  a  judgment 
found  by  the  jury.  Such  a  provision  implies  that  the  legisla- 
tive design  was  to  clothe  the  condemning  company  with  abil- 
ity to  perfect  its  right  of  entry  as  soon  as  a  verdict  should  be 
had,  without  waitmg  either  for  judgment  upon  the  verdict,  or 
the  conclusion  of  proceedings  in  review. 

This  language  in  the  statute  is  immediately  followed  by  a 
provision  which  permits  the  landowner  to  accept  the  award 
of  commissioners  without  affecting  an  appeal  therefrom,  and 
the  condemning  company  to  pay  the  commissioners*  award 
into  court,  and  at  the  same  time  appeal  from  the  award,  and 
take  possession  of  the  land.  So  far  as  the  power  sought  to 
be  conferred  upon  the  condemning  company  to  hold  the  com- 
pensation in  court  pending  its  appeal  is  concerned,  this  pro- 
vision has  been  held  to  be  unconstitutional.  Redman  v.  Rail- 
road Co.,  33  N.  J.  Eq.  165,  i  Am.  &  Eng.  R.  Cas.  i.  But 
nevertheless  it  evinces  a  legislative  purpose  entirely  consistent 
with,  and  which  supports,  the  interpretation  I  have  given  to 
the  language  first  referred  to.  The  evident  design  was  to  ex- 
pedite the  completion  of  a  beneficial  public  convenience  by  a 
summary  determination  of  just  compensation,  the  payment  of 
which  is  to  precede  the  entry  upon  the  land  and  prosecution 
of  the  work. 

In  the  former  application  to  this  court  for  the  relief  now 
sought,  Vice-Chancellor  Van  Fleet  said,  in  view  of  the  pro- 
ceeding in  error  then  pending:  **The  sum  which 
RiiTiit  of  entry  must  be  regarded  as  just  compensation  for  the  land 
oniirliird."*"  taken  in  this  case  has  already  been  finally  deter- 
mined, so  far,  at  least,  as  to  invest  the  complainant 
with  a  right,  on  tender  and  refusal  of  the  money,  and  its  pay- 
ment into  court,  to  take  such  possession  of  the  land  as  may 
be  necessary  to  enable  it  to  proceed  with  the  construction  of 
its  road  thereon,  and  the  sum  so  paid  has  been  tendered  and 
refused.  So  far,  I  regard  the  complainant's  case  free  from 
doubt  or  dispute." 
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In  Jersey  City,  N.  &  W.  R.  Co.  v.  Central  R.  Co.,  48  N. 
J.  Eq.  384,  49  Am.  &  Eng.  R.  Cas.  256,  the  same  distin- 
guished judge  said:  **As  I  understand  the  general  railroad 
law,  and  the  adjudications  respecting  its  construction,  the 
verdict  of  the  jury  that  tries  an  appeal  from  the  award  of 
commissioners  fixes  finally  and  conclusively  the  sum  which  in 
that  particular  case  must  be  regarded  as  just  compensation, 
so  far  as  may  be  necessary  to  confer  upon  the  condemning 
company  the  right,  on  the  payment  of  the  money,  to  appro- 
priate the  property  condemned.  The  award  of  the  commis- 
sioners is  the  first  step  in  ascertaining  what  is  just  compensa- 
tion to  the  landowner,  and  the  verdict  of  the  jury  that  tries 
the  appeal  from  such  award  is  the  last  and  final  step." 

When  the  complainant  paid  its  money  this  verdict  remained 
unreversed,  by  force  of  the  statute  fixing  the  just  cornpensa- 
tion  to  be  made;  and,  upon  that  payment,  I  think  the  right 
to  enter  upon  the  land  and  prosecute  the  work  of  constructing 
its  road  vested  in  the  complainant,  and  now  remains  as  im- 
mutable by  a  subsequent  reversal  of  the  verdict  as  the  title  of 
one  who  buys  at  a  judicial  sale  in  enforcement  of  a  decree  of 
a  court  of  general  jurisdiction  which  is  subsequently  reversed. 
Schultz  V.  Sanders,  38  N.  J.  Eq.  154;  on  appeal^  Id,  293. 

It  was  insisted  in  the  next  place  that,  in  virtue  of  the  ap- 
peal by  the  complainant  from  the  decree  in  its  former  suit  in 
this  court,  that  suit  is  still  pending  in  the  court  of  errors  and 
appeals,  and  that  as  this  suit  is  of  the  same  nature  and  effect, 
and  between  the  same  parties,  notwithstanding  the  title  here 
alleged  depends  upon  another  tender,  and  a  different  method 
of  effecting  payment  into  court,  and  the  land  in  Railroad 
Avenue  has  been  taken  by  condemnation,  this  suit  cannot  be 
maintained. 

I  need  not  consider  the  questions  suggested  under  this   in- 
sistment.     The  record  and  proceedings  in  the  former  suit  are 
referred  to  in  the  bill   in  this  suit,  and  were   used 
upon   the  argument   of  the  order  to  show  cause.   ^g"emVd«d 
Upon  inspecting  that  record,  I  find  that  since  the 
argument   before  me  the  court   of  errors  and  appeals,  by  its 
decree,  has  affirmed  the  decree  of  this  court,  and  has  remit- 
ted the  record  to  this  court,  so  that  the   original   bill   in  the 
former  cause  stands  dismissed  without  prejudice  to  the  pres- 
ent proceeding.     The  opinion  of  the  court  of,  errors  and  ap' 
peals  is  found  in  30  Atl.  Rep.  581. 
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It  was  next  urged  by  the  defendants  that  the  proceedings 
for  the  vacation  of  Railroad  Avenue  have  been  re- 
Kffectofpenii.  "^ovcd  to  the  supremc  court  for  review,  and  that, 
iu»r  iicttou  ou  in  case  it  shall  be  determined  that  they  are  illegal, 
riffhi  or  entry,  then  Railroad  Avenue  will  be  an  existing  highway 
over  which  the  complainant  cannot  construct  its 
railway  upon  the  grade  it  proposes,  which  is  above  the  high- 
way, but  not  high  enough  to  permit  free  and  uninterrupted 
use  of  the  highway  as  the  statute  (Revision,  p.  930,  §  14)  re- 
quires, and  as  the  complainant  has  no  right  to  cross  an  exist- 
i;ig  highway  at  such  grade,  and  it  is  uncertain  whether,  if 
the  proceedings  for  the  vacation  of  Railroad  Avenue  be  set 
aside,  a  new  and  lawful  vacation  of  it  or  change  of  its  grade 
can  be  had,  this  court  should  not  compel  the  defendants  to 
submit  to  the  inconvenience  and  damage  they  will  sustain  in 
the  construction  of  a  crossing  which  may  never  be  available 
for  the  complainant's  purposes. 

A  proposition  somewhat  similar  to  this  was  presented  to 
Vice-Chancellor  Van  Fleet  in  the  former  suit,  by  contention 
that  the  injunction  desired  should  not  issue  because  the  de- 
fendants* land  in  Railroad  Avenue,  within  the  comolainant's 
route,  had  not  been  condemned,  and,  the  public  easement 
having  been  vacated,  the  complainant  could  not  enter  upon  it 
to  reach  the  point  at  which  it  desired  to  commence  work,  and 
the  issuance  of  an  injunction  to  remove  cars  from  three  tracks 
over  the  complainant's  route  at  the  southerly  side  of  the  car 
yard  would  work  the  defendants  inconvenience  without  bene- 
fit to  the  complainant. 

The  vice-chancellor  agreed  to  the  proposition.  That  posi- 
tion, I  think,  was  more  tenable  than  this.  If  it  be  conceded 
that  the  proceedings  for  the  vacation  of  Railroad  Avenue  are 
illegal,  then  there  can  be  no  doubt  of  the  right  of  the  com- 
plainant to  reach  the  southerly  side  of  the  car  yard  at  Rail- 
road Avenue,  and  work  over  that  avenue  with  vehicles  which 
may  lawfully  pass  over  a  highway  in  the  enjoyment  of  the 
public  easement.  But,  if  the  vacation  be  legal,  then  the 
Railroad  Avenue  condemnation  proceedings,  and  tender  and 
payments  into  court  thereunder,  give  the  complainant  a  spe- 
cial right  of  possession  of  the  land  condemned,  for  the  pur- 
pose not  only  of  crossing  with  its  road,  but  also  for  the 
purpose  of  construction  incidental  to  the  maintenance  and 
completion  of  that  road. 
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But,  more  than  this,  upon  examination  of  the  amended 
plan  of  crossing,  I  do  not  find  that  the  elevation  of  the  road- 
bed of  the  complainant  through  its  proposed  tunnel  is  stated. 
The  maximum  height  of  the  crown  of  the  completed  arch  is 
given,  but  the  depth  to  which  the  walls  may  go  is  not  limited. 
Hence,  the  roadbed  at  Railroad  Avenue  may  be  constructed 
upon  the  present  grade  of  that  highway.  With  the  consent 
of  the  municipality,  such  a  crossing  will  be  legal. 

This  situation  is  then  presented :   The  vacation  proceedings 
have  not  been  declared  to  be  illegal.      If  they  are 
illegal,  the  complainant  may  lawfully  cross  into  its  Speeiai  facu 
tunnel  by  procuring  the  assent  of  the  municipality  i^n^  a,yndged. 
to  a  grade  crossing,  or  it  may  secure  a  change  in  the 
grade  of  Railroad  Avenue,  or  a  new  vacation  of  that  highway. 
It   thus   appears   that   the   crossing  condemned  through  the 
defendants'  yard  is  not  an  impossibility. 

Under  such  circumstances,  I  fail  to  perceive  any  sufficient 
reason  for  refusing  the  complainant  the  aid  it  seeks  merely 
because  it  has  not  yet  acquired  the  right  to  construct  and  op- 
erate its  railroad  across  Railroad  Avenue.  Months  will  elapse 
before  the  tunnel  can  be  completed,  and  in  that 
time  the  review  of  the  proceedings  for  the  vacation  Equity  aid  to 
of  Railroad  Avenue  may  be  completed  ;  and,  if  they  *■*»**  of  entry, 
result  unfavorably  to  the  complainant,  either  a  new 
vacation,  a  change  in  the  grade  of  Railroad  Avenue,  or  a  con- 
sent to  a  grade  crossing  may  be  had.  But,  however  this  may 
bC;  I  think  it  would  establish  a  precedent  detrimental  to  the 
expeditious  construction  of  railroads  and  consequent  develop- 
ment of  the  state  to  hold  that  chancery  will  not  aid  the 
proper  enjoyment  of  a  duly-acquired  right  to  cross  another 
railway  until  the  right  to  the  whole  proposed  route  of  the 
new  company  shall  be  actually  secured. 

If  the  condemning  company  were  not  solvent lind  acting  in 
good  faith,  there  might  possibly  be  reason,  in  the  situation 
stated,  for  staying  the  hand  of  the  court.  But  here  the  con- 
demning company  has  given  every  evidence  of  being  possessed 
of  ample  means,  and  of  being  intent  upon  the  completion  of 
its  road  in  good  faith.  Its  entire  route,  with  the  exception 
of  the  right  to  cross  Railroad  Avenue  on  grade,  or  at  an  in- 
sufficient height  above  its  present  grade  to  admit  of  travel  in 
that  highway  at  its  present  grade,  has  been  secured.  It  has 
constructed  an  expensive  iron  or  steel  trestle,  resting  upon  stone . 
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foundations,  from  its  southerly  terminus  to  Railroad  Avenue, 
and  over  a  portion  of  that  avenue  it  has  built  an  expensive 
stone  causeway ;  and  besides  this,  it  has  practically  paid  the 
defendants  more  than  $105,000,  and  now  proposes  to  begin 
the  construction  of  a  tunnel  which  will  probably  exceed  in 
cost  all  the  work  that  it  has  thus  far  accomplished,  and  it 
submits  to  the  control  of  this  court  in  the  performance  of  the 
work  of  building  that  tunnel,  within  the  proper  Hmits  of  the 
right  it  has  secured. 

There  is  no  suggestion  of  its  inability  to  complete  the  tun- 
nel as  soon  as  the  performance  of  the  work  is  practicable, 
with  the  least  possible  injury  to  the  defendants.  The  conse- 
quences of  an  inability  of  the  complainant  to  cross  Railroad 
Avenue  with  its  railway  will  not  be  detrimental  to  the  defend- 
ants, if  the  tunnel  be  built  with  due  expedition,  and  in  the 
manner  contemplated  in  the  condemnation  proceedings. 
After  it  shall  be  completed,  if  the  railway  cannot  be  operated 
through  it,  the  injury  will  fall  upon  the  complainant  alone. 

It  has  been  further  objected  that  it  does  not  appear  that 
the  complainant  and  defendants  fail  to  agree  as  to 
croMiug  roads  ^^e  mutual  usc  of  the  land  in  which  the  crossing  is 
toiw^reeasto  to  be  Constructed — in  other  words,  as  to  the  proper 
iianie-Efi-  method  of  Constructing  the  tunnel.  The  conten- 
tion  before  me  demonstrates  such  a  disagreement. 
At  the  condemnation 'trial  in  the  Hudson  county  circuit  court, 
the  complainant's  counsel  declared  that  his  client  **  must 
make  this  crossing  in  the  most  reasonable  and  consistent  way 
of  safety,  and  also  with  the  least  possible  interference  with 
the  operation  of  the  old  company's  line**;  and  later  the  same 
counsel  declared  that  an  opening  of  the  entire  route  at  one 
time  for  the  construction  of  the  tunnel  would  be  unreason- 
able. 

The  condemnation  w-as  tried  apparently  upon  the  under- 
standing by  court,  jury,  and  parties  that  the  construction  is  to 
be  accomplished  with  the  least  possible  injury  to  the  defend- 
ants, under  a  method  of  construction  which,  uncier  all  circum- 
stances, shall  be  reasonable.  Upon  that  understanding  the 
defendants  now  urge  that  it  will  be  reasonable,  and  of  the 
least  injury  to  them,  for  the  complainant  to  support  the  tracks 
under  which  excavation  shall  be  made,  during  the  excavation, 
by  the  use  of  stringers  properly  supported.  They  think  that 
the  walls  of  the  tunnel  may  be   constructed   under  the  sup- 
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ported  tracks,  and  that  it  may  be  feasible  to  so  elevate  the 
stringers  that  the  arch  of  the  tunnel  can  be  turned  while  the 
tracks  are  in  use. 

On  the  other  hand,  the  complainant  contends  that  it  should 
be  allowed  to  cut  three  of  the  defendants*  tracks,  and,  upon 
their  restoration  over  the  completed  tunnel,  cut  three  other 
tracks,  and,  pursuing  such  a  course,  through  the  yard,  shall 
not  at  any  one  time  put  more  than  three  tracks  in  disuse. 

It  objects  that,  if  it  should  be  required  to  support  all  tracks 
over  its  excavation  during  the  progress  of  the  work,  the  work 
would  be  retarded  by  the  obstruction  which  the  stringers, 
posts,  and  bracing  would  occasion  to  the  general  prosecution 
of  the  work,  and  particularly  to  the  use  of  derricks  necessary 
to  the  expeditious  building  of  tlie  walls  of  the  tunnel. 

It  also  objects  that  it  would  be  difficult  to  securely  support 
the  tracks  by  stringers,  unless  they  can  project  beyond  the 
cut,  on  each  side  thereof,  for  some  feet,  so  as  to  obtain  a 
more  secure  support  for  their  ends  than  the  edges  of  the  cut 
will  afford,  though  those  edges  should  be  shored  up  in  the 
most  approved  manner,  and,  as  the  defendants  will  not  con- 
sent to  such  extension  of  the  stringers  beyond  the  route  con- 
demned, it  should  not  be  required  to  support  the  tracks. 

This  disagreement,  in  addition  to  the  attitude  of  the  parties 
to  each  other,  as  is  evinced  by  the  long  litigation  to  which  I 
have  referred,  convinces  me  that  necessity  now  exists  for  the 
interference  of  this  court.  Bonaparte  v>  Railroad  Co.,  Baldw. 
205,  232,  Fed.  Cas.  No.  1617. 

I  am  of  opinion  that  the  complainant  should  be  permitted 
to  enter  upon  the  condemned  route  of  crossing,  and  prosecute 
the  work  proposed,  but  in  such   manner  that  not  Terms  of 
more  than  three  of  the  defendants'  tracks  shall  be  decree  ont- 
in  disuse  at  any  time.      I  think   that  during  the  ""•*"• 
progress  of  excavation  the  tracks  under  which  the  excavation 
is  being  done  may  be  supported  so  that  cars  may  be  moved 
over  them  in  the  ordinary  and  necessary  use  of  the  car  yard. 
I  am  also  of  opinion  that  during  the  construction  of  the  walls 
and  arch   the  complainant   should   be   permitted   to  cut  the 
tracks,  and  keep  them  in  disuse  so  long  as  reasonable  expedi- 
tion in  that  construction  demands. 

It  is  obvious  to  me  that  cars  should  not  be  stored  or 
suffered  to  remain  upon  temporarily  supported  tracks,   and. 
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because  of  that,  that  the  number  of  such  tracks  should  also 
be  limited  to  three  at  one  time. 

I  will  order  that  an  injunction  issue  to  prevent  the  further 
storage  of  cars  upon  the  three  most  southerly  tracks  of  the 
car  yard  over  the  complainant's  condemned  right  of  way, 
pending  the  construction  of  the  tunnel  at  that  point,  but  will 
require  the  complainant  to  support  those  tracks  so  that  cars 
.may  be  moved  over  them  as  necessity  in  the  use  of  the 
yard  demands,  until  the  excavation  under  them  for  the  tunnel 
shclll  be  completed.  Then  similar  restraint  in  the  use  of  the 
next  three  tracks  shall  become  operative,  and  those  tracks 
shall  be  supported  until  the  excavation  under  them  for  the 
tunnel  shall  be  completed.  As  the  excavation  under  the 
second  set  of  three  tracks  progresses,  the  first  three  may  be 
cut,  and  the  tunnel  completed  under  their  location,  and  after 
completion  of  the  tunnel  the  tracks  shall  be  replaced.  There- 
upon, the  second  three  tracks  may  be  cut,  and  the  work  of 
tunnel  construction  commenced  under  their  location,  and  the 
work  of  excavation  go  on  under  the  third  three  tracks,  prop- 
erly supported,  and  in  this  manner  the  work  proceed  through- 
out the  yard. 

The  practical  working  of  this  method  of  procedure  may 
hereafter  render  some  modification  in  it  or  addition  to  it 
advisable.  Therefore,  either  party,  upon  notice  to  the  other, 
may  from  time  to  time,  as  the  work  progresses,  apply  for 
modification  or  addition. 


ABSTRACTS  OF  RECENT  DECISIONS 

(1)  Right  of  One  Railroad  Company  to  Condemn  Property  of  Another.  [(1) 

p.  99]. 

(2)  Intersecting  Rights  of  Way  [(2)  p.  lo-^],— Illinois  Act  of  Nov.  5, 

1849. — A  railroad  corporation  exercising  by  virtue  ot  its  charter  all 
the  powers  conferred  by  the  Illinois  Act  of  Nov.  5,  1849,  among 
which  is  the  power  **  to  cross,  intersect,  join,  and  unite  its  railroad 
with  any  other  railroad  before  constructed,  at  any  point  on  its  route, 
and  upon  the  grounds  of  such  other  railroad  company,  with  the 
necessary  turnouts,  sidings,  and  switches,  and  other  conveniences,  in 
furtherance  of  the  objects  of  its  connections  "  has  power  to  connect 
with  a  track  of  another  railroad  company,  and  to  condemn  Us  lands 
for  that  purpose.  East  St.  Louis,  etc.,  K.  Co.  v,  Belleville  City  !R. 
Co.,  (111.)  42  N.  E.  Rep.  974. 

Same—Same — Szm^— Jurisdiction  of  Texfts  Coutitf  Courts, -^  Undti 
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Rev.  Stat.  Tex.  art.  4175  et  seq.y  allowing  railroad  companies  to  cross 
each  other's  right  of  way,  and  art.  4180  et  seq.^  relative  to  the  con- 
demnation of  land  for  railroad  purposes,  if  one  railroad  company 
refuse  to  allow  another  such  company  to  cross  its  right  of  way,  prop- 
erty necessary  for  such  purpose  may  be  condemned,  and  the  county 
court  has  jurisdiction  to  appoint  commissioners  for  that  purpose. 
Gulf,  C.  &  S.  F.  R.  Co.  i\  Ft.  Worth  &  R.  G.  R.  Co.,  86  Tex.  537. 

Same— Same — Same— C(7W/>.  Stat,  Mont  1887,  p.  216,  §  600. — Conip. 
St.  1887,  p.  216,  §  600,  providing  that  all  rights  of  way  shall  be  sub- 
ject to  be  connected  with,  crossed,  or  intersected  by  any  other  right 
of  way,  and  shall  also  be  subject  to  a  limited  use  in  common  with 
the  owner  thereof,  when  necessary,  does  not  restrict  the  right  of  one 
railroad  company  to  condemn  lands  of  another  to  crossings.  Butte 
A.  &  P.  R.  Co.  V.  Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same — Same — Right  of  Condemning  Company  to  Determine  Point  and 
Manner  of  Crossing. —  Under  a  statute  (Gen.  Stat.  §  1571)  pro- 
viding that  if  two  railroad  companies  fail  to  agree  upon  the  point 
and  manner  of  the  crossings  of  their  roads,  that  matter  shall  be  de- 
termined according  to  the  provisions  of  law  relative  to  the  taking  of 
lands,  and  under  section  651  of  the  Code  of  Procedure,  relating  to 
the  satisfaction  of  the  court  as  to  the  necessity  of  the  appropriation 
of  land  for  railway  purposes,  one  company  cannot  determine  on  its 
own  behalf,  the  point  and  manner  of  crossing  another  line,  but  the 
necessity  is  for  the  court.    Seattle  &  M.  R.  Co.  v.  State,  7  Wash.  150. 

Same — Same — Inconvenience  to  Company  Owning  Land  Sought  to  be 
Condemned. — As  Const,  art.  15,  §  5,  expressly  gives  a  railroad  com- 
pany the  right  to  cross  the  tracks  of  another,  the  mere  fact  that  the 
latter  may  be  inconvenienced  by  the  crossing  in  the  operation  of  its 
trains  will  not  deprive  the  other  of  the  right  to  cross.  Butte  A.  &  P. 
R.  Co.  V,  Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same — Same — Condemnation  of  Part  of  Right  of  Way.— Plaintiff  rail- 
way company  may  condemn  part  of  the  right  of  way  of  defendant 
company,  where  such  right  of  way  is  25  feet  on  each  side  of  the 
centre  of  defendant's  tracks,  and  runs  along  the  side  of  a  hill  in  a 
mining  country,  and  defendant  has  graded  only  the  space  occupied 
by  its  roadbed,  and  the  business  of  both  roads  is  to  carry  ore  from 
different  ore  houses  on  the  same  level,  and,  if  plaintiff  were  required 
to  build  elsewhere,  it  would  be  caused  great  expense,  and  its  road 
would  interfere  with  the  operation  of  mines,  and  would  cut  through 
shaft  and  other  houses,  and,  at  points  where  plaintiff's  road  would 
have  to  cross  defendant's,  plaintiff  would  have  to  build  tunnels  or 
bridges.  Butte  A.  &  P.  R.  Co.  v,  Montana  U.  R.  Co.,  (Mont.)  41 
Pac.  Rep.  232. 

Same — Same— Same. — Under  Code  Civ.  Proc.  1887,  §  601,  providing 
that  land  appropriated  to  a  public  use  cannot  again  be  so  appropri- 
ated unless  the  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use,  a  railroad  company  may  acquire  the  part  of  a  right  of 
way  of  another  company  not  used  for  its  roadbed  where  such  right 
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of  way  is  the  most  desirable  route  for  the  new  road,  though  it  might 
be  possible  to  build  it  without  using  the  right  of  way.  Butte  A.  & 
P.  R.  Co.  V,  Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same — Same — Condemnation  of  Land  Which  May  be  Needed  by  the 
Owner  Company  in  the  Future. — The  mere  fact  that  a  railroad  com- 
pany may  in  the  future  require,  for  a  double  track,  a  portion  of  its 
right  of  way  not  occupied  by  its  roadbed,  will  not  preclude  the 
condemnation  of  the  unoccupied  part  by  another  company.  Butte 
A.  &  P.  R.  Co.  V.  Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  23-. 

Same — Same— Interference  with  Operation  of  Road. — A  railroad  com- 
pany seeking  10  construct  its  line  across  an  existing  railroad  must 
accommodate  itself  to  the  established  way  of  the  road  already  con- 
structed, and  may  not  construct  its  road  so  as  to  impinge  on  the 
latter's  existing  track  or  right  of  way  longitudinally,  and  thus  pre- 
vent the  operation  of  one  track  while  the  other  is  in  use.  Seattle  & 
M.  R.  Co.  V.  State,  7  Wash.  150. 

Same — Same— Reappropriation  of  Land  to  Public  Use. — Under  Code 
Civ.  Proc.  1887,  §  601,  providing  that  land  appropriated  to  a  public 
use  cannot  again  be  so  appropriated,  unless  the  use  to  which  it  is  to 
be  applied  is  a  more  necessary  public  use,  the  new  use  need  not  be 
a  different  one  from  that  for  which  the  land  was  originally  appro- 
priated.    Butte  A.  &  P.  R.  Co.  v.  Montana  U.  R.  Co.,  (Mont.)  41 

Pac.  Rep.  232. 

Same — Same— Compelling    Company    to    Make    Feasible    Crossing. — 

Where  a  spur  track  of  a  railroad  is  on  the  proposed  line  of  another 

road,  and  at  the  point  of  crossing  the  grade  of  the  new  road  is 

higher  than  that  of  the  spur,  it  is  proper  to  order  that  the  company 

raise  the  grade  of  the  spur  so  as  to  make  a  feasible  crossing,  and 

leave  the  spur  in  a  reasonable  condition  for  use.     Butte  A.  &  P.  R. 

Co.  V,  Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same— Same. — Where  a  spur  track  on  the  north  side  of  a  railroad 
is  on  the  proposed  line  of  another  road,  and  at  the  point  where  the 
tracks  would  cross  the  grades  of  the  roads  are  different,  and  it 
would  be  more  convenient  for  the  business  for  which  the  spur  was 
built  that  it  should  be  on  the  south  side  of  the  track,  the  court  will 
order  that  the  crossing  company,  at  its  own  expense,  remove  the 
spur  to  the  south  side  of  the  track  and  provide  suitable  approaches 
to  it  for  teams.  Butte  A.  &  P.  R.  Co.  r.  Montana  U.  R.  Co.,  (Mont.) 
41  Pac.  Rep.  232. 

Same — Same — Selection  and  Payment  of  Watchman  at  Crossing. — A 
railroad  company  which  is  awarded  the  right  to  cross  the  road  of 
another  company  should  be  allowed  to  select  the  watchman  at  the 
crossing,  but  required  to  pay  his  wages.  Butte  A.  &  P.  R.  Co.  v. 
Montana  U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same — Same — Placing  and  Maintenance  of  Frogs  and  Crossing  Appa- 
ratus.—A  railroad  company' which  seeks  to  appropriate  a  right  of 
way  across  the  tracks  of  another  company  may  stipulate  that  it  will 
place  and  maintain  at  its  own  expense  all  necessary  frogs  and  cross- 
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ing  apparatus,  the  manner  of  crossing  being  left  to  the  court  in  case 
the  parties  cannot  agree.  Seattle  &  M.  R.  Co.  v.  State,  7  Wash. 
151,  citing  Chicago  &  A.  R.  Co.  v,  Joliet,  etc.,  R.  Co.,  105  111.  388, 
14  Am.  &  Eng.  R.  Cas.  62. 

Same — Same — Proceedings — Illinois  Eminent  Domain  Act  of  1872. 
— The  fact  that  the  charter  of  a  company  seeking  to  make  the  con- 
nection empowers  it  to  condemn  land  under  the  act  of  June  22, 
1852,  and  subsequent  acts  amendatory  thereof  will  not  preclude  it 
from  proceeding  under  the  Eminent  Domain  Act  of  1872,  which 
furnishes  a  cumulative  remedy,  if  not  the  only  remedy  for  the 
enforcement  of  the  right  conferred  on  the  company  by  its  charter. 
East  St.  L.  &  C.  R.  Co.  v.  Belleville  City  R.  Co.,  (111.)  42  N.  E.  Rep. 

974. 

Same — Same— Duty  of  Condemning  Company  to  Try  to  Agree  with 

Owning  Company  before  Proceeding  to  Condemn.— One  railroad  com- 
pany seeking  to  construct  its  line  across  the  tracks  of  another  rail- 
road company  should  make  effort  to  agree  with  the  latter  as  to  the 
point  and  manner  of  the  crossing  and  the  compensation  therefor 
before  proceeding,  under  the  provisions  of  law,  to  condemn  a  right 
of  way  across  the  tracks.     Seattle  &  M.  R.  Co.  v.  State,  7  Wash. 

150. 
Same — Same — When  Application  to  Condemn  Lands  Will  be  Deemed  an 

Application  for  Crossing — Ne7v  Jersey  Statute. — Under  the  general 
railroad  law  (Revision,  p.  925),  an  application  to  condemn  the  lands 
of  a  corporation  chartered  for  the  purpose  of  facilitating  transporta- 
tion will  be  deemed  an  application  to  condemn  such  lands  for  the 
purpose  of  crossing  only,  unless  it  avers  that  the  lands  are  not 
necessary  for  the  purposes  of  the  franchises  of  the  present  owner. 
State  (Pennsylvania  R.  Co.,  Pros.)  v.  National  Docks  &  N.  J.  J.  C. 
R.  Co.,  (N.  J.)  30  Atl.  Rep.  183. 

Same — Same— Sufficiency  of  Application — Allegation  of  Inability  to 
Agree. — A  railroad  corporation  seeking  to  condemn  land  of  another 
li^e  corporation  for  the  purpose  of  crossing  its  right  of  way,  which 
states  in  its  petition  that  it  had  not  been  able  to  agree  with  the 
other  corporation  as  to  the  damages,  sufficiently  complies  with  article 
4182  of  the  Texas  Revised  Statutes  relative  to  the  condemnation  of 
land  for  railroad  purposes,  which  provides  that  if  a  railroad  com- 
pany and  the  landowner  cannot  agree  upon  the  damages,  it  shall  be 
the  duty  of  said  company  to  state  in  writing  the  real  estate  and 
property  sought  to  be  condemned,  the  object  for  which  the  same  is 
sought  to  be  condemned,  the  name  of  the  owner  thereof,  and  his 
residence,  if  known,  and  file  the  same  with  the  county  judge  of  the 
county  in  which  such  property  is  situated,"  etc.,  and  it  is  not  neces- 
sary to  show  that  the  parties  could  not  agree  as  to  the  point  and 
manner  of  making  the  crossing,  where,  from  all  the  proceedings  be- 
fore the  commissioners,  as  well  as  the  petition  in  the  case,  it  does 
not  appear  that  there  was  any  difference  as  to  that  matter.  Gulf, 
C.  &  S.  F.  R.  Co.  V,  Ft.  Worth  &  R.  G.  R.  Co.,  86  Tex.  i;^v* 
3  (N.  s.)  A.  &  E.  R.  Cas.— 7         t 
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Same — Same — Amendment  of  "Defined  Plan ''  of  Crossing  before  Hearing 
of  Appeal. — New  Jersey  Statute — Under  the  New  Jersey  act  concern- 
ing the  taking  of  property  for  public  use,  approved  March  9,  1893; 
(P.  L.  161),  a  defined  plan  of  crossing  another  railway  by  a  con- 
demning railroad  company  may  be  amended  before  appeal,  before 
the  trial  thereat,  so  as  to  facilitate  the  operation  of  both  railroads. 
National  Docks  &  N.  J.  J.  C.  R.  Co.  v.  Pennsylvania  R.  Co.,  (N.  J.) 
32  Atl.  Rep.  274. 

Same — Same — Admissibility  of  Evidence  of  Inconvenience  and  Expense^ 
— On  trial  of  an  issue  as  to  the  damages  sustained  by  the  taking,  for 
railroad  purposes,  of  a  strip  of  land  lying  west  of  the  Morris  Canal, 
the  landowner  proved  title  to  land  which  included  the  condemned 
strip,  and  extended  thence  eastwardly  beyond  the  canal,  subject, 
however,  to  the  estate  which  the  canal  company  should  be  presumed 
to  have  on  the  mere  fact  of  its  being  in  peaceable  possession  of  the 
canal.  Thereupon  the  landowner  offered  testimony  to  show  the  ex- 
pense and  inconvenience  which  the  railroad  of  the  condemning  com- 
pany would  occasion  to  the  building  and  operation  of  a  railroad 
from  the  owner's  land  lying  east  of  the  canal  to,  over,  and  beyond 
his  land  lying  west  of  the  canal.  Held^  that  the  presumptive  title  of 
the  canal  company  excluded  the  right  of  the  landowner  to  build  a 
railroad  across  the  canal,  and  that  the  offered  testimony  was  illegal, 
Bergen  Neck  R.  Co.  v.  Point  Breeze  F.  &  I.  Co.,  (N.  J.)  30  Atl. 
Rep.  584. 

Same — Same — Competency  of  Witness  to  Prove  Expense  and  Inconven- 
ience of  Construction,  of  Crossing,  and  Operation  of  Road  Thereon^ — Mere 
connection  with  railroad  corporations,  and  knowledge  of  the  value  of 
the  land,  will  not  qualify  a  witness  to  give  his  opinion  before  a  jury 
on  the  expense  and  inconvenience  attending  the  construction  and 
operation  of  one  railroad  across  another.  Bergen  Neck  R.  Co.  v. 
Point  Breeze  F.  &  I.  Co.,  (N.  J.)  30  Atl.  Rep.  584. 

Same — Same — Admissibility  of  Evidence  as  to  Effect  of  Construction  of 
Under-grade  Crossing. — In  a  proceeding  to  condemn  a  right  to  cross 
defendant's  tracks  below  the  grade  thereof,  evidence  that,  after  the 
construction  of  the  crossing,  defendant,  if  it  wished  to  place  more 
tracks  on  the  part  of  its  right  of  way  not  yet  utilized,  would  have  to 
build  abutments  and  bridges  which  would  not  be  necessary  were  it 
not  for  the  crossing,  is  admissible.  National  Docks  &  N.  J.  J. 
C.  R.  Co.  V,  Pennsylvania  R.  Co.,  (N.J.)  31  Atl.  Rep.  462. 

Same — Same — Compensation — Future  Demands  of  Owner  Company  on 
Right  of  Way.— Where  a  crossing  through  the  right  of  way  of  another 
railroad  company  is  sought  by  a  condemning  company,  future 
demands  upon  that  right  of  way,  which  are  fairly  and  reasonably 
certain,  are  to  be  regarded  by  the  tribunal  which  determines  the  just 
compensation  to  be  awarded  in  reaching  its  conclusion.  National 
Docks  &  N.  J.  J.  C.  R.  Co.  v,  Pennsylvania  R.  Co.,  (N.  J.)  32  Atl. 
Rep.  274. 

Same— Same — Determination  of  Damages  by  Commissioner. — Under 
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Comp.  St.  p.  218,  §  607,  providing  that  courts  may  regulate  and  de- 
termine the  place  and  manner  of  making  crossings,  the  court  may, 
in  a  condemnation  proceeding,  refer  to  the  commissioners  the  ques- 
tion of  damages  for  crossings.     Butte  A.  &.  P.  R.  Co.  v.  Montana 

U.  R.  Co.,  (Mont.)  41  Pac.  Rep.  232. 

Same — Same— Right  to  Appeal  from  Order  of  Probate  Court  Confirming 
Award  of  Damages.— The  Alabama  court,  in  construing  the  constitu- 
tional provisions  and  statutes  of  the  state  relative  to  condemnation 
of  land  for  railroad  purposes,  declined  to  entertain  an  appeal  from 
an  order  of  the  probate  court  confirming  an  award  of  damages  for 
condemnation  of  a  railroad  crossing.  Memphis  &  C.  R.  Co.  v.  Hop- 
kins, (Ala.)  18  So.  Rep.  84.5. 

The  portion  of  the  opinion  bearing  on  this  point  is  here  given: 
"The  award  in  this  case  was  filed  in  the  probate  court,  on  the  i8th 
December,  1894,  and  the  judgment  of  said  court  confirming  the  assess- 
ment of  damages,  and  condenming  the  crossings,  appears  to  have  been 
rendered  the  same  day.  An  appeal  was  taken  to  this  court,  in  less  than 
30  days  thereafter, — tne  28th  of  December,  1894.  The  question  is  pre- 
sented, whether  this  court  has  jurisdiction  of  this  appeal,  which  was 
taken  directly  from  the  probate  court  on  bill  of  exceptions  to  this  court. 
In  construing  the  statute  for  the  condemnation  of  a  right  of  way  of  a 
railroad,  under  which,  as  we  have  seen,  this  proceeding  was  instituted, 
we  have,  after  very  mature  consideration,  decided  that  no  appeal  lies 
directly  to  this  court.  It  is  unnecessary  to  repeat  the  reason,  so  ampli- 
fied in  the  decisions  on  the  question.  Postal  Tel.  Cable  Co.  v.  Alabama 
G.  S.  R.  Co.,  92  Ala.  331;  Odum  v.  Railroad  Co.,  94  Ala.  489;  Railway 
Co.  V.  Newton,  94  Ala.  447;  Development  Co.  v.  Short,  loi  Ala.  333; 
Iron  Co.  2/.  Cabaniss,  87  Ala.  328;  Railway  Co.  v,  Sayre,  72  Ala.  443." 


NOTES 

0)  P'  94]  Rtght  of  One  Railroad  to  Condemn  Property  of  Other  Cor- 
porations and  Railroads. — The  franchises  of  a  corporation  are  prop- 
erty and  may  therefore,  in  proper  cases,  be  taken  for  public  use 
under  the  right  of  eminent  domain,  and  such  exercise  of  the  right 
of  eminent  domain  does  not  interfere  with  the  inviolability  of  con- 
tracts as  protected  by  the  provisions  of  the  constitution  in  relation 
thereto.     West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507. 

This  case  presented  to  the  United  States  supreme  court,  for  the  first 
time,  the  question  of  the  power  of  a  state,  in  the  exercise  of  the  right  of 
eminent  domain,  to  extinguish  a  franchise  which  it  had  granted,  and  in 
discussing  this  question,  the  court  used  the  following  language  :  "  Into 
all  contracts,  whether  made  between  states  and  individuals  or  between 
individuals  only,  there  enter  conditions  which  arise  not  out  of  the  literal 
terms  of  the  contract  itself;  they  are 'superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the  com- 
munity to  which  the  parties  belong ;  they  are  always  presumed,  and  must 
be  presumed,  to  be  known  and  recognized  by  all,  are  binding  upon  all, 
and  need  never,  therefore,  be  carried  into  express  stipulation,  tor  this 
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could  add  nothing  to  their  force.  Every  contract  is  made  in  subordina- 
tion to  them,  and  must  yield  to  their  control,  as  conditions  inherent  and 
paramount,  wherever  a  necessity  for  their  execution  shall  occur. 

*'Such  a  condition  is  the  right  of  eminent  domain.  This  right  does 
not  operate  to  impair  the  contract  effected  by  it,  but  recognizes  its  ob- 
ligation in  the  fullest  extent,  claiming  only  the  fulfilment  of  an  essential 
and  inseparable  condition.  Thus,  in  claiming  the  resumption  or  qualifi- 
cation of  an  investiture,  it  insists  merely  on  the  true  nature  and  char- 
acter of  the  right  invested.  The  impainng  of  contracts  inhibited  by  the 
Constitution  can  scarcely,  by  the  greatest  violence  of  construction,  be 
made  applicable  to  the  enforcing  of  the  terms  or  necessary  import  of  a 
contract ;  the  language  and  meaning  of  the  inhibition  were  designed  to 
embrace  proceedings  attempting  the  interpolation  of  some  new  term  or 
condition  foreign  to  the  original  agreement,  and  therefore  inconsistent 
with  and  violative  thereof.  ' 

*'  It  then,  being  clear  that  the  power  in  question  not  being  within  the 
purview  of  the  restriction  imposed  by  the  tenth  section  of  the  first 
article  of  the  Constitution,  it  remains  with  the  states,  to  the  full  extent 
in  which  it  inheres  in  every  sovereign  government,  to  be  exercised  by 
them  in  that  degree  that  shall  by  them  be  deemed  commensurate  with 
public  necessity.  So  long  as  they  shall  steer  clear  of  the  single  predica- 
ment denounced  by  the  Constitution,  shall  avoid  interference  with  the 
obligation  of  contracts,  the  wisdom,  the  modes,  the  policy,  the  hardship 
of  any  exertion  of  this  power  are  subjects  not  within  the  proper  cogni- 
zance of  this  court.  *  *  * 

"  A  distinction  has  been  attempted  in  argument,  between  the  power 
of  a  government  to  appropriate  for  public  uses  property  which  is  cor- 
poreal, or  may  be  said  to  be  in  being,  and  the  like  power  in  the  govern- 
ment to  resume  or  extinguish  a  franchise.  The  distinction  thus  at- 
tempted we  regard  as  a  refinement  which  has  no  foundation  in  reason, 
and  one  that,  in  truth,  avoids  the  true  legal  or  constitutional  question 
in  these  causes,  namely,  that  of  'the  right  in  private  ^persons  in- the  use  or 
enjoyment  of  their  private  property,  to  control  and  actually  to  prohibit 
the  power  and  duty  of  the  government  to  advance  and  protect  the  gen- 
eral good.  We  are  aware  of  nothing  peculiar  to  a  franchise  which  can 
class  it  higher,  or  render  it  more  sacred  than  other  property. 

**  A  franchise  is  property  and  nothing  more ;  it  is  incorporeal  prop- 
erty, and  is  so  defined  by  Justice  Blackstone,  when  treating  in  his 
second  volume,  chap.  3,  page  20,  of  the  Rights  of  Things.  It  is  its  char- 
acter of  property  only  which  imparts  to  it  value,  and  alone  authorizes 
in  individuals  a  right  of  action  for  invasions  or  disturbances  of  its  en- 
joyment. *  *  *  A  franchise,  therefore,  to  erect  a  bridge,  to  construct  a 
road,  to  keep  a  ferry,  and  to  collect  tolls  upon  them,  granted  by  the 
authority  of  the  state,  we  regard  as  occupying  the  same  position,  with 
respect  to  the  paramount  power  and  duty  of  the  state,  to  promote  and 
protect  the  public  good,  as  does  the  right  of  the  citizen  to  the  posses- 
sion and  enjoyment  of  his  land  under  his  patent  or  contract  with  the 
state,  and  it  can  no  more  interpose  any  obstruction  in  the  way  of  their 
just  exertion.  Such  exertion  we  hold  to  be  not  within  the  inhibition  of 
the  constitution,  and  no  violation  of  a  contract. 

"The  power  of  a  state,  in  the  exercise  of  eminent  domain  to  extin- 
guish immediately  a  franchise  it  had  granted,  appears  never  to  have 
been  directlv  brought  here  for  adjudication,  and  consequently  has  not 
been  heretofore  formally  propounded  from  this  court ;  but  in  England 
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this  power,  to  the  fullest  extent,  was  recognized  in  the  case  of  the  Gov- 
ernor and  Company  of  the  Cast  Plate  Manufacture  v.  Meredith,  4  T.  R. 
794,  and  Lord  KENYON,  especially,  in  that  case,  founded  solely  upon  this 
power  the  entire  policy  and  authority  of  all  the  road  and  canal  Taws  of 
the  kingdom." 

As  sustaining  these  doctrines,  the  court  cited  and  approved  the  fol- 
lowing cases :  Beekman  v,  Saratoga  &  S.  R.  Co.,  3  Paige  (N.  Y.)  45; 
Boston  Water  Power  Co.  v.  Boston  &  W.  R.  Corp.,  23  Pick.  (Mass.)  361; 
Enfield  Toll  Bridge  v,  Hartford  &  N.  H.  R.  Co.,  17  Conn.  454;  Barber 
V.  Andover,  8  N.  H.  398;  Peirce  v,  Somersworth,  10  N.  H.  371  ;  Backus 
V,  Lebanon,  11  N.  H.  20. 

Justice  Woodbury,  in  a  separate  opinion,  cited  upon  this  point  these 
additional  authorities:  Piscataqua  Bridge  v.  New  Hampshire  Bridj^e, 
7  N.  H.  35;  Proprietors  v,  Warren  Bridge,  11  Pet.  (U.  S.)  645;  Story, 
}.,  in  Warren  Bridge  v.  Charles  River  Bridge,  2  Kent's  Comm.  340,  no/e; 
Varick  v.  Smith,  5  Paige  (N.  Y.)  146 ;  Louisville,  C.  &  C.  R.  Co.  v.  Chap- 
pell,  Rice  (S.  Car.)  383;  Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Port.  (Ala.) 
296;  Lister  v.  Lobley,  7  Ad.  &  El.  124,  34  E.  C.  L.  51;  Bonaparte  v.  Cam- 
den &  A.  R.  Co..  Baldw.  (U.  S.j  205 ;  Tuckahoe  Canal  Co.  v.  The  T.  & 
J.  River  Railroad  Co.,  11  Leigh.  (Va.)  42;  Armington  v.  Barnet,  15  Vt;. 
745,  and  16  Vt.  446,  this  case;  Lexington  &  Ohio  Railroad  Case,  8  Dana 
(Ky.)  289;  Bloodgood  v.  Mohawk  cSc  H.  R.  Co.,  18  Wend.  (N.  Y.)  10; 
Harding  z/.  Goodlett,  3  Yerg.  (Tenn.)  41. 

The  property  belonging  to  a  railroad  company,  and  not  in  actual 
use,  and  necessary  to  the  proper  exercise  of  the  franchise  thereof, 
may  be  taken  for  the  purposes  of  another  railroad  under  the  general 
railroad  law.  Baltimore  &  O.  R.  Co.  v.  Pittsburgh  W.  &  K.  R.  Co., 
17  W.  Va.  812,  10  Am.  &  Kng.  R.  Cas.  444. 

Land  acquired  by  one  railroad  company  under  a  legislative  grant 
of  the  right  of  eminent  domain,  and  unnecessary  for  the  exercise  of 
its  franchise  or  the  discharge  of  its  duties,  is  liable  to  be  taken 
under  the  law  of  eminent  domain  for  the  uses  of  another  railroad 
company.  North  Carolina  &  R.  &  D.  Co.  v,  Carolina  Central  Rail- 
way Co.,  83  N.  Car.  489. 

That  there  may  be  a  limit  of  the  right  of  the  exercise  of  the  power 
of  eminent  domain  by  one  corporation  over  the  property  of  another,  is 
clearly  pointed  out  by  the  court  in  this  case  in  the  following  language : 
"The  exercise  of  the  power  of  eminent  domain  over  the  property  of 
public  corporations  may  be,  however,  subject  to  limitations  not  strictly 
applicable  to  other  property.  It  is  reasonable  *  *  ♦  that  land  of 
one  such  corporation,  necessary  for  the  exercise  of  its  franchise  and  to 
the  discharge  of  its  duties,  should  not  be  taken  and  appropriated  by 
another  corporation  no  more  important  or  useful,  unless  upon  a  clear 
expression  of  the  legislative  intent  to  confer  it,  and  then  the  act  itself 
would  be  a  declaration  that  the  condemnation  was  required  for  the  pub- 
lic good.  If  the  present  application  were  to  have  this  effect  and  seri- 
ously injure  the  business  of  the  plaintiff  companies,  we  should  hesitate 
to  hold  that  the  right  of  way  demanded  by  the  defendant  could  be  con- 
demned under  the  general  words  found  in  its  charter." 

An  act  of  the  legislature  to  authorize  the  construction  of  a  rail- 
road between   certain  termini,  without  describing  its   course   and 
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operation,  but  leaving  that  to  be  determined  by  the  corporation  as 
provided  by  the  general  laws,  does  not  prima  facie  confer  power  to 
lay  out  the  road  over  land  already  devoted  to  and  within  the 
recorded  location  of  another  railroad.  Housatonic  R.  Co.  v,  Lee  & 
H.  R.  Co.,  ii8  Mass.  391. 

The  right  of  one  corporation  to  take  away  the  franchise  of 
another  corporation  must  be  by  express  words  or  necessary  implica- 
tion. Pucker  V.  Sunbury  &  E.  R.  Co.,  7  Harris,  211;  Market  St.  & 
P.  R.  Co.  V.  Union  Pass.  R.  Co.,  30  Leg.  Int.  154;  Exp.  Boston  & 
A.  R.  Co.,  53  N.  Y.  574;  Boston  &  S.  R.  Co.  v,  Connecticut  R.  Co., 
4  Cush.  (Mass.)  63;  Little  Miami  &  X.  R.  Co.  v.  Dayton,  23  Ohio 
St.  510. 

Although  a  franchise  is  property,  and  as  such  may  be  taken  by  a 
corporation  having  the  right  of  eminent  domain,  yet  in  favor  of  such 
right  there  is  no  implication  unless  it  arises  from  a  necessity  so 
absolute  that  without  it  the  grant  will  be  defeated.  It  must  rather 
be  a  necessity  that  arises  from  the  very  nature  of  things,  over  which 
the  corporation  has  no  control,  and  not  a  necessity  created  by  the 
corporation  itself  for  its  own  convenience,  or  for  the  sake  of  econ- 
omy.    Pennsylvania  R.  Co.'s  Appeal,  93*  Pa.  St.  150. 

If  necessary  for  a  public  use  it  seems  that  the  right  of  eminent 
domain  would  authorize  the  legislature  to  take  the  whole  of  a  fran- 
chise upon  the  payment  of  full  equivalent.  Boston,  W.  P.  Co.  v. 
Boston  &  W.  R.  Co.,  23  Pick.  (Mass.)  360. 

In  Brainard  v,  Missisquoi  R.  Co.,  48  Vt.  107,  a  plank  road  com- 
pany, pursuant  to  its  charter,  had  located  its  road  through  the  plain- 
tiff's farm  and  sequestered  his  land  for  its  use,  and  paid  the  land 
damag<,^s  therefor.  Many  years  after,  the  defendant's  road  was  char- 
tered and  constructed  over  the  same  route;  and  by  virtue  of  its 
charter,  the  defendant  company  sequestered  the  plank  road  com- 
pany's franchise,  and  the  latter  company  thereupon  became  disor- 
ganized, and  its  road  was  thereby  destroyed.  Held^  that  the  defend- 
ant, by  virtue  of  its  charter  had  the  same  right  to  take  the  plank  road 
company's  franchise,  with  all  the  rights  and  interests  the  latter  had 
in  and  to  the  land,  and  over  which  the  plank  road  had  been  con- 
structed, that  it  had  to  take  the  property  of  any  other  party,  making 
due  compensation  therefor,  and  that  it  was  not  bound  to  pay  plain- 
tiff land  damages  for  the  land  thus  taken,  as  no  different  or  greater 
burden  had  been  imposed  upon  the  plaintiff's  land  by  the  railroad 
than  by  the  plank  road. 

In  a  proceeding  to  condemn  a  part  of  the  property  of  one  railroad 
company  for  the  use  of  another,  leading  from  other  and  different 
points  and  regions  of  country,  the  use  is  not  the  same  as  that 
of  the  prior  road,  but  is  rather  a  joint  or  co-operative  use,  to  be 
exercised  and  enjoyed  by  both  railroad  companies,  so  as  to  furnish 
the  public  an  additional  line  of  travel  and  transportation,  and  may 
be  properly  granted  by  legislative  action.  The  property  of  corpora- 
tions is  placed  within  the  power  of  eminent  domain,  and  protected 
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the  same  as  other  private  property.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago  &  W.  I.  R.  Co.,  97  111.  506;  White  River  T.  Co.  v.  Vermont 
Cent.  R.  Co.,  21  Vt.  590 ;  Easton  R.  Co.  v.  Boston  &  M.  R.  Co.,  iii 
Mass.  128;  Alexandria  &  F.  R.  Co.  v.  Alexandria  &  W.  R.  Co.,  75 
Va.  780. 

While,  in  the  exercise  of  the  power  of  eminent  domain  a  franchise 
may  be  condemned,  it  must  be  as  an  entirety,  and  not  be  fractional- 
ized.  West  River  Bridge  v,  Dix,  6  How.  (U.  S.)  529;  Bridge  Pro- 
prietors V.  Hoboken  Co.,  i  Wall.  (U.  S.)   116. 

Hence,  one  horse  railway  company  has  no  right,  by  proceedings 
of  condemnation,  to  take  for  its  joint  use  a  part  of  a  previously 
constructed  railway  of  another  company  in  successful  operation, 
and  thereby  render  the  fragments  of  such  prior  company  not  so 
taken  unproductive,  whereby  the  franchise  of  the  first  company  is 
of  but  little  value.  And  if  such  an  attempt  is  made,  a  court  of 
equity  will  enjoin  the  same.  Central  City  H.  R.  Co.  v.  Ft.  Clark 
&  H.  R.  Co.,  81  111.  523. 

The  grant  to  one  railroad  corporation  of  the  right  to  use  the  lo- 
cation of  another  road  and  to  leave  the  compensation  for  such  use 
to  be  determined  by  a  board  of  commissioners  designated  for  the 
purpose,  are  clearly  within  the  power  reserved  by  the  legislature  to 
alter,  amend,  or  repeal  charters.  Worcester  &  N.  R.  Co.  v.  Railroad 
Commissioners,  118  Mass.  561. 

No  implication  can  arise  in  favor  of  the  right  of  one  corporation 
to  take  the  franchise  of  another  under  the  right  of  eminent  domain, 
unless  arising  from  a  necessity  so  absolute  that  without  it  the  grant 
itself  would  be  defeated,  not  from  the  necessity  created  by  the  cor- 
poration for  its  own  convenience  or  for  the  sake  of  economy. 
Pittsburi^h  Junction  Railroad  Co.'s  Appeal,  122  Pa.  St.  511,  28 
Am.  &  Eng.  R.  Cas.  266. 

In  White  River  Turnpike  Co.  v.  Vermont  Cent.  R.  Co.,  21  Vt. 
590,  it  is  held  that  there  is  no  implied  contract  by  the  state  in  a 
charter  of  a  private  corporation  that  its  property  or  even  its  fran- 
chise shall  be  exempt  from  liability  to  be  taken  for  public  use  ; 
that  it  may  be  taken  on  proper  compensation  being  made ;  that  a 
railroad  is  an  improved  highway,  and  that  property  taken  for  its  use 
by  authority  of  the  legislature  is  property  taken  for  public  use  as 
much  as  if  taken  for  any  other  highway  ;  and  that  the  legislature 
may  delegate  its  power  to  a  railroad  corporation  to  take  private 
property  for  public  use  in  the  construction  of  a  railroad. 


NOTES 


(1)  p.  94]  Right  of  One  Railroad  to  Condemn  Right  of  Way  Across  Right 
of  Way  of  Another  Road. — Railroad  corporations  accept  their  charters 
and  franchises  and  use  their  tracks  subject  to  the  power  of  the  state 
to  authorize  the  construction  of  railroads  across  their  tracks  whenever 
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the  public  welfare  may  require.  Neither  the  priority  of  one  charter 
over  the  other,  nor  the  prior  location  or  construction  of  a  railroad 
thereunder  affects  this  right.  Lake  Shore  &  M.  S.  R.  Co.  v.  Cin- 
cinnati, S.  &  C.  R.  Co.,  30  Ohio  St.  604. 

The  right  of  a  railroad  corporation  to  hold  land  is  not  an  unquali- 
fied right,  but  is  limited  to  the  uses  and  purposes  of  the  corpora- 
tion, and  is  to  be  held  for  the  purposes  of  the  grant  for  public  uses. 
The  title  which  it  has  in  its  right  of  way  is  a  qualified  title,  subject 
to  the  equal  right  of  another  railroad  corporation  to  cross  the  same 
with  its  track,  provided  compensation  be  made  as  required  in  the  case 
of  individuals,  for  the  property  appropriated,  or  the  interest  therein 
which  is  so  appropriated.  Lake  Shore  &  M.  S.  R.  Co.  v.  Cincin- 
nati, S.  &  C.  R.  Co..  supra^  and  see  Munn  v.  Illinois,  94  U.  S.  113  ; 
Toledo,  R  &  W.  R.  W.  Co.  v.  Deacon,  63  111.  91  ;  Charles  River 
Bridge  v,  Warren  Bridge,  11  Pet.  (U.  S.)  420  ;  U.  S.  v.  Audendo,  6 
Pet.  (U.  S.)  736  ;  Providence  Bank  v,  Billings,  4  Pet.  (U.  S.)  514  . 
Giesy  v.  Cincinnati,  W  &  Z.  R.  Co.,  4  Ohio  St.  324  ;  Little  Miami 
R.  Co.  IK  Dayton,  23  Ohio  St.  507  ;  West  Pt.  Bridge  v.  Dix,  6  How. 
(U.  S.)  532  ;  Richmond  F.  &  P.  R.  Co.  7-.  Louisa  R.  Co.,  13  How. 
(U.  S.)  71  ,  White  River  Turnpike  v,  Vermont  Cent.   R,   R.,  21  Vt. 

590- 

Where  the  franchises  of  a  company  are  untouched,  and  the  claim 

is  simply  to  a  right  of  way  across  the  track  of  a  railroad  company, 
such  company  occupies  no  higher  ground  than  a  common  land 
owner.  Morris  &  E.  R  Co.  v.  Central  R.  Co.,  31  N.  J.  L.  205  , 
Little  Miami  &  X.  R.  Co.  i\  Dayton,  23  Ohio  St.  510;  New  York 
C.  &  H.  R.  Co.  V.  Gaslight  Co.,  63  N.  Y.  334  ;  Morgan  v  Louisiana, 
93  U.  S.  217  ;  North  Carolina  R.  Co.  v,  Carolina  Cent.  R.  Co.,  83 
N.  Car.  495. 

But  the  land  or  right  of  way  occupied  by  one  railroad  company 
for  its  corporate  purposes  cannot  be  taken  as  a  right  of  way  by 
another  railroad  company  except  for  mere  crossing,  and  then  only 
for  crossing  purposes,  and  not  for  exclusive  occupancy.  Pennsyl- 
vania R.  Co.'s  Appeal,  93  Pa.  St.  151;  Boston  &  M.  R.  Co.  ?'.  Low- 
ell &  L.  R.  Co.,  124  Mass.  368  ;    U.  S.  v.  Chicago,  7  How.  (U.  S.) 

A  legislature,  in  the  exercise  of  the  right  of  eminent  domain,  can 
empower  a  railroad  corporation  to  cross  another  railroad  or  a  turn- 
pike road  on  making  compensation  ;  and  whatever  damage  may  re- 
sult from  the  exercise  of  such  right  cannot  be  considered  as  the 
condemnation  of  a  franchise,  nor  the  impairment  of  a  contract  within 
the  meaning  of  the  constitution  of  the  United  States.  Baltimore  & 
H.  Turnpike  Co.  v.  Union  R,  Co.,  35  Md.  224  ;  Boston  Water  Power 
Co.  IK  Boston  &  R.  Corp.,  23  Pick.  (Mass.)  360  ;  White  River  T.  Co. 
V,  Vermont  Cent.  R.  Co.,  21  Vt.  591  ;  Enfield  Bridge  Co.  v.  Hart  & 
N.  H.  R.  Co.,  17  Conn.  461  ;  Tuckahoe  Canal  Co.  v.  Tuckahoe  R. 
Co.,  II  Leigh  (Va.)  70  ;  West  River  Bridge  Co.  v*  Dix,  6  How.  (U. 
S.)  529  ;  Richmond,  etc.,  R.  Co.  v.  Louisa.  R.  Co.,  13  How.  (U.  S.) 
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78 ;  Matter  of  Kerr,  42  Barb.  (N.  Y.)  120  ;  Backus  v.  Lebanon,  11 
N.  H.  22  ;  New  Castle  R.  Co.  v,  Pennsylvania  R.  Co.,  3  Ind.  468  ; 
The  Bellona  Co.'s  Case,  3  Bland.  (Md.)  449. 

But  an  act  of  the  legislature  relating  to  the  crossing  of  lines  of 
railroads  by  other  railroads  is  inapplicable  where  one  company  seeks 
to  run  its  line  through  the  yard  of  another  company,  and  to  cross 
the  yard  tracks  and  switches  of  the  older  company  therein,  as  mere 
incidents  to  the  use  of  its  main  line.  Pittsburgh  Junction  Railroad 
Co.*s  Appeal,  122  Pa.  St.  511,  28  Am.  &  Eng.  R.  Cas.  266. 

In  a  proceeding  in  the  county  court  for  condemnation  of  a  right 
of  way  for  a  railroad  across  the  right  of  way  and  tracks  of  another 
company,  questions  as  to  the  sufficiency  of  a  city  ordinance  in  re- 
spect to  the  right  of  the  company  seeking  the  condemnation,  and  as  to 
the  right  of  such  company  under  the  constitution,  and  the  Eminent 
Domain  Act  to  cross  the  track  of  another  company,  and  as  to 
injury  to  the  franchise  of  the  company  whose  road  is  sought  to  be 
crossed,  and  as  to  the  proposed  crossing  being  a  continuing  nuisance 
resulting  to  the  last-named  company  from  the  operation  of  the  new 
road  are  all  of  a  character,  if  available  at  all,  to  the  party  relying 
upon  them,  such  as  may  be  interposed  as  a  defense  at  law  in  condem- 
nation proceedings.  Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago  & 
W.  1.  R.  Co.,  96  111.  125  :  New  York  Dry  Dock  Co.  v,  American  L. 
Ins.  &  T  Co.,  II  Paige  (N.  Y.)  384  ;  Smith  v.  Short,  11  Iowa,  523  ; 
Powell  v»  Chamberlin,  22  Ga.  123  ;  Gibson  v.  Moore,  22  Tex.  611. 

In  Pittsburgh  &  C.  R.  Co.  v,  Soutl>ern  P.  R.  Co.,  77  Pa.  St.  173,  it 
was  held  that  by  the  act  of  June  19,  187 1,  regulating  grade  crossings 
of  railroads,  the  rights  of  the  crossing  railroad  are  secondary  to  those 
of  that  crossed,  and  the  crossing  company  must  show  by  evidence 
that  no  unnecessary  injury  is  inflicted  on  the  other  by  crossing  at 
grade,  and  that  such  crossing  cannot  be  reasonably  avoided. 

Where  a  railroad  corporation  desires  to  cross  or  intersect  a  rail- 
road and  grounds  of  another  company,  and  the  companies  cannot 
agree  upon  the  compensation  or  mode  of  crossing,  upon  a  petition 
showing  such  facts  which  are  undenied,  the  petitioners  are,  by 
statute  (I^aws  of  1850,  ch.  140,  §  28,  subd.  6),  entitled  to  an  order  for 
the  appointment  of  commissioners  to  determine  the  point  and  man- 
ner of  crossing.  Boston,  H.  T.  &.  W.  R.  Co.  v,  Troy  &  B.  R.  Co., 
58  How.  Pr.  (N.  Y.)  167. 

A  railroad  company  whose  tracks  are  crossed  by  a  railroad  or 
highway,  is  not  entitled  to  damages  for  the  interruption  and  incon- 
venience occasioned  to  its  business,  nor  for  the  increased  liability  to 
damages  from  accident,  nor  for  the  increased  expense  of  giving  sig- 
nals, nor  for  the  risk  of  being  ordered,  by  the  county  commissioners 
when  in  their  judgment  the  safety  and  convenience  of  the  public 
may  require  it,  to  provide  additional  safeguards  for  travelers  cross- 
ing its  tracks.  Proprietors  of  Locks  &  Canals  v,  Nashua  &  L.  R. 
Co.,  10  Cush.  (Mass.)  385  :  Boston  &  N.  R.  Co.  v.  Old  Colony  R. 
Co.,  12  Cush.  (Mass.)  605. 
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Roberts  (David  E.)  et  al. 

V. 

Northern  Pacific  Railroad  Co. 

(158  United  States,  i.) 

Eminent  Domain — Damages  for  Taking  Land — Right  Thereto  Does  Not 
Pass  to  Crantee  of  Owner  at  Time  of  Condemnation.— It  is  well  settled 
that  where  a  railroad  company  having  the  power  of  eminent  domain  has 
entered  into  actual  possession  of  land  necessary  for  its  proper  purposes, 
whether  with  or  without  the  consent  of  the  owner  of  such  land,  a  sub- 
sequent vendee  of  the  latter  takes  the  land  subject  to  the  burden  of  the 
railroad  ;  and  the  right  to  payment  from  the  railroad  company,  if  it  en- 
tered by  virtue  of  an  agreement  to  pay,  or  to  damages  if  the  entry  was 
unauthorized,  belongs  to  the  owner  at  the  time  the  railroad  company 
took  possession. 

Same— Estoppel  of  Owner  to  Claim  Damages  by  Acquiescence  in  Con- 
struction of  Road. — Where  a  landowner,  knowing  that  a  railroad  com- 
pany has  entered  upon  his  land  and  is  engaged  in  constructing  its  road 
without  having  complied  with  the  statute  requiring  either  payment  by 
agreement  or  proceedings  to  condemn,  remains  inactive,  and  permits  the 
company  to  goon  and  expend  large  sums  in  the  work  of  construction,  he 
will  be  estopped  from  maintaining  either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  as  having  acquiesced  therein,  and  be  restricted 
to  a  suit  for  damages. 

Same— Same— Donation  of  Land  by  County — Subsequent  Purchaser 
from  County  with  Knowledge. — Where  a  county  makes  a  gift  or  donation 
of  lands  to  a  railroad  company,  and  for  a  long  period  of  time  stands  by 
and  without  objection  permits  the  company  to  build  its  road,  and 
accepts  from  the  company  large  sums  of  money  as  taxes  upon  such 
lands,  the  county  is  estopped  from  in  anyway  interfering  with  the  posses- 
sion of  the  company  as  to  those  portions  of  the  land  which  are  actu- 
ally required  and  used  by  the  company  for  railroad  purposes;  and  this 
irrespective  of  the  question  as  to  whether  the  original  grant  to  the 
company  by  the  county  was  with  or  without  authority.  A  fortiori  it 
follows  that  one  who  buys  the  lands  from  the  county  with  notice,  can- 
not maintain  either  trespass  or  ejectment  of  such  portions,  nor  can 
such  purchaser  be  entitled  to  recover  damages  for  the  occupation  thereof ; 
nor  is  such  purchaser  entitled  to  affirmative  relief  in  equity  against  the 
railroad  company. 

Same — Subsequent  Purchaser  from  County— Equitable  Rights  of  Rail- 
road.—^Where  a  person  secures  from  a  county,  for  a  consideration  less 
than  S40O1  '^  quit-claim  deed  of  lands  which  are  worth  over  $200,000  and 
which  lands  the  county  had  previously  conveyed  to  a  railroad  company, 
such  person  has  nostanding  inacourt  of  equity  as  against  the  company, 
even  though  the  grant  of  the  county  to  the  railroad  company  was  invalid. 
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and  might  in  the  interest  of  the  taxpayers  have  been  set  aside  at  the 
suit  of  the  county. 

Same— Consideration  for  Donation  of  Land  by  County — Sufficiency 
Thereofi — Where  a  county  conveys  lands  to  a  railroad  company  for  the 
express  consideration  of  one  dollar,  under  an  agreement  with  it  that 
it  shall  build  and  run  its  road  through  the  county,  and  build  wharves, 
docks,  and  terminal  facilities  at  a  stated  point  within  tlie  county,  such 
conveyance  is  a  sale  of  the  lands  and  not  a  mere  gift  or  donation  without 
consideration. 

Sale  of  Lands  by  County — Consideration — **  Money's  Worth." — A 
county  which  is  authorized  to  sell  its  lands  for  money,  may,  unless  ex- 
pressly restricted,  sell  them  for  money's  worth,  such  as  for  a  consideration 
which  consists  in  the  construction  of  a  line  of  railroad  through  the 
county,  and  the  erection  of  wharves,  docks,  and  depots  and  terminal 
facilities  generally  therein  as  stipulated  by  the  county. 

Railroads  as  Public  Highways — State  Decisions  Concerning  Same — 
Federal  Courts — How  Far  Bound  Thereby. — Federal  courts  are  not  bound 
to  follow  the  decisions  of  the  state  court,  in  cases  which  involve  railroad 
corporations  that  received  their  charters  from  the  state,  and  which 
hold  that  the  consideration  and  maintenance  of  such  railroad  does  not 
constitute  a  public  purpose  authorizing  municipal  donation  in  aid  there- 
of, under  the  provisions  of  the  constitntion  of  such  State,  in  those  cases 
in  the  Federal  courts  which  involve  a  railroad  company  chartered  by  the 
laws  of  the  United  States,  and  which  by  its  charter  provisions  is  made 
subject  to  important  public  duties.  This  is  especially  true  where,  as  in  the 
case  at  bar,  the  state,  in  aid  of  the  purposes  set  forth  by  the  acts  of  con- 
gress which  created  such  railroad,  declared  that  the  railroad  company 
should  be  vested  within  the  state  with  all  rights,  powers,  privileges,  and 
immunities  which  were  given  it  by  act  of  congress. 

Railroad  Chartered  by  United  States— Effect  of  State  Legislation  upon 
its  Charter  Powers. — Where  a  railroad  company  is  chartered  by  the 
United  Stares,  and  therefore  organized  by  an  act  of  the  national  legisla- 
ture for  national  purposes  and  to  facilitate  interstate  commerce,  the 
courts,  or  the  legislature,  of  a  state  cannot  by  their  action  so  change  its 
character  as  a  national  corporation  as  to  make  in  effect  within  the  limits 
of  such  states,  one  of  a  local  character  with  rights  and  powers  restricted 
by  views  f>f  policy  applicable  only  to  state  corporations. 

Case  at  Bar  Stated— Federal  Courts  Following  State  Precedents— Bill 
to  Quiet  Title — Res  Judicata. — The  county  of  Douglas,  Wisconsin,  for 
the  consideration  of  one  dollar,  and  an  agreement  by  the  railroad  com- 
pany to  run  its  road  through  the  county,  and  to  construct  and  maintain 
certain  terminal  facilities  therein,  sold  and  conveyed  to  the  Northern  Paci- 
fic Railroad  Co.  certain  large  tracts  of  land  acquired  by  tax  sales.  These 
lands  the  county  afterwards  quit-claimed  to  the  plaintiff.  The  latter 
instituted  suit  in  the  state  courts  against  the  railroad  company  to  quiet 
his  title  as  to  one  of  the  tracts  so  sold,  and  while  this  suit  was  pending 
the  railroad  company  filed  its  bill  against  the  plaintiff  in  the  federal 
court  to  quiet  its  title  to  another  tract  of  the  land.  The  first  named  ac- 
tion in  the  state  court  was  appealed  to  the  state  supreme  court  on  an 
order  w^hich  overruled  a  demurrer  to  the  complaint;  the  order  was 
affirmed  and  the  cause  remanded  for  further  proceeding ;  the  court  de- 
ciding that  it  was  beyond  the  power  of  the  county  to  donate  its  land  to 
a  railroad  company,  as  was  held  to  have  been  done  in  the  facts  stated. 
The  suit  in  the  federal  court,  in  the  meantime  progressed  to  final  hear- 
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ing,  but  the  defendant  therein,  by  supplementary  pleading,  set  up  the 
above-stated  decision  of  the  state  supreme  court,  and  alleged  that  the 
questions  which  were  therein  decided  were  res  judicata.     Held  : 

1.  In  view  of  the  fact  that  the  lands  involved  in  the  two  actions  were 
not  the  same,  the  federal  court  would  not  suspend  its  action  or  be  bound 
by  the  conclusion  of  the  state  court. 

2.  That  the  supreme  court  of  the  United  States,  on  an  appeal  from 
the  decree  of  the  circuit  court,  was  not  bound  by  the  decision  of  the 
state  court ;  and  that,  in  view  of  the  fact  that  the  subject  of  controversy 
in  the  two  actions  was  not  the  same,  the  judgment  of  the  state  court  was 
conclusive  only  as  to  the  matters  actually  litigated  therein ;  and  that,  as 
it  appeared  that  the  state  supreme  court  did  not  seem  to  have  before 
it  the  question  now  in  issue  whether  the  transaction  above  stated  was 
not  really  a  sale,  and  not  a  donation,  or  have  called  to  its  attention  the 
fact  that  the  grantee  of  the  county,  by  such  sale,  was  a  national  corpora- 
tion created  for  national  purposes,  and  not  merely  a  state  corf)oration, 
the  questions  stated  were  still  open  to  litigation,  and  hence  that  the 
doctrine  of  res  judicata  did  not  apply. 

Actual  Possession  of  Part  of  Lands  as  Constructive  Possession  of 
Remainder! — Actual  possession  by  a  railroad  company  of  a  portion  of  the 
lands  which  it  had  purchased,  and  upon  which  it  had  constructed  its 
road  and  appurtenances,  is  a  sufficient  constructive  possession  of  the 
remainder  of  such  lands,  which  are  in  fact  vacant  and  unoccupied,  to 
support  a  bill  brought  by  the  company  to  quiet  its  title  to  the  whole 
tract. 

Appeal  from  the  Circuit  Court  of  the  United  States. 
Western  District  of  Wisconsin. 

This  was  a  bill  in  equity  filed  in  the  circuit  court  of  the 
United  States  for  the  Western  District  of  Wisconsin  in 
December,  1889,  by  the  Northern  Pacific  Railroad  Company, 
a  corporation  organized  under  and  by  virtue  of  an 
'^****'  act  of  congress  approved    July  2,    1864,    against 

David  E.  Roberts,  J.  F.  Ellis,  and  Euclid  L.  Johnson, 
wherein  the  complainant  sought  to  quiet  its  title  to  certain 
lands  in  Douglas  county.  Wis. 

The  railroad  company  claimed  title  to  the  lands  in  ques- 
tion under  an  agreement  of  purchase  and  a  deed  of  convey- 
ance from  the  county  of  Douglas.  The  defendants  set  up  a 
title  under  a  subsequent  deed  of  conveyance  from  the  same 
county.  After  certain  pleas  and  demurrers  on  behalf  of  the 
defendants  Roberts  and  Ellis  were  overruled,  the  case  was 
disposed  of  on  bill  and  answer,  and  a  final  decree  was  ren- 
dered in  favor  of  the  complainant  against  Roberts  and  Ellis, 
and  dismissing  the  bill  without  prejudice  as  to  Johnson,  from 
which  decree  an  appeal  was  taken  by  Roberts  and  Ellis  to 
this  court. 

The   record   discloses   that   an   agreement  was   made   on 
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December  i6,  1880,  between  the  Northern  Pacific  Railroad 
Company  and  the  county  supervisors  of  Douglas  county, 
whereby  the  former  undertook  to  construct,  complete,  and 
equip  its  line  of  railroad,  through  Douglas  county  by  a  route 
proposed  by  the  county,  and  to  erect  certain  wharves  and 
docks  to  make  a  connection  between  the  railroad  and  Lake 
Superior,  and  in  consideration  of  this  the  county  agreed  to 
sell  and  convey  certain  parcels  of  land  which  the  county  had 
become  possessed  of  by  sale  for  unpaid  taxes. 

On  January  16,  1882,  the  county  board,  by  resolution, 
after  reciting  that  the  railroad  company  had  complied  with 
the  terms  of  the  agreement,  authorized  a  deed  of  conveyance 
of  the  lands  to  be  executed  and  delivered  to  the  company. 
In  the  deed  there  was  an  acknowledgment  of  the  receipt  of 
one  dollar  in  hand  paid,  and  of  the  performance  by  the  com- 
pany of  its  part  of  the  agreement.  This  deed,  dated  January 
20,  1882,  was  duly  recorded  in  the  office  of  the  register  of 
deeds  of  Douglas  county. 

The  bill  alleged  that  the  company  had  expended  in  the 
construction  of  the  main  line  from  the  Northern  Pacific  junc- 
tion through  Douglas  county  to  Superior,  and  in 
the  construction  of  proper  depots,  side  tracks,  and  J[^^*^'  contin- 
connections,  the  sum  of  $542,098.78;  in  the  con- 
struction of  the  bay  front  line  to  Conner*s  Point,  the  terminus 
called  for  in  the  agreement,  the  sum  of  $93,423.91;  and  in 
the  construction  of  a  dock  or  pier  in  the  bay  of  the.  town  of 
Superior  the  sum  of  $1 16,249.73.  It  was  also  alleged  in  the 
bill,  and  not  denied  in  the  answer,  that  at  the  time  when  the 
county  proposed  to  dispose  of  said  lands  to  the  company  said 
lands  were  non-taxable,  and  yielded  no  income  whatever  to 
the  county,  and  that  ever  since  they  were  conveyed  to  the 
company  the  latter  had  in  each  and  every  year  paid  the  taxes 
levied  thereon,  and  had  expended  large  sums  of  mbney  in  the 
payment  of  such  taxes,  to  wit,  more  than  $5000;  that  its 
title  to  said  lands  remained  undisputed  by  any  one  during  all 
the  time  from  said  January  20,  1882,  until  the  month  of  July, 
1888;  and  that,  in  the  meantime,  the  company  had  sold  and 
conveyed  various  parcels  of  said  lands  to  many  different  per- 
sons, and  whose  titles  are  based  upon  said  deed  of  the  county 
to  the  company. 

On  the  6th  day  of  July,  1888,  and  on  the  7th  day  of  March, 
1889,  the  county  clerk  of  said  county,  in  pursuance  of  a  reso- 
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lution  of  the  board  of  supervisors,  made  deeds  of  those  dates 
to  the  plaintiff  in  error  Roberts  for  an  alleged  consideration 

ofS38S. 

The  other  facts  of  the  case  are  sufficiently  stated  in  the 

opinion. 

William  F.  Vilas,  for  appellants. 

/o/m  C,  Spooner,  James  McNaugkt,  /^  M.  Dudley ,  and  A, 
H,  Garland,  for  appellee. 

Mr.  Justice  Shiras,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

So  far  as  those  portions  of  the  lands  described  in  the  bill 
of  complaint  consist  of  parcels  held  and  used  by  the  railway 
Actual  posses-  company  for  the  necessary  and  useful  purposes  of 
sion  oJi*nd  their  road  as  a  public  highway,  it  is  obvious  that  the 
flxos  Us  title  title  and  possession  thereof  cannot  be  successfully 
thereto.  assailed  by  the  appellants.    The  latter  became  pur- 

chasers long  after  the  railway  company  had  entered  into  visi- 
ble and  notorious  possession  of  these  portions  of  the  lands,  and 
had  constructed  the  roads,  wharves,  and  other  improvements 
called  for  by  their  contract  with  the  county. 

It  is  well  settled  that  where  a  railroad  company  having  the 
power  of  eminent  domain,  has  entered  into  actual  possession 
of  land  necessary  for  its  corporate  purposes,  whether  with  or 
Action  for  without  the  consent  of  the  owner  of  such  lands,  a 
damages  for      subsequent  Vendee  of  the  latter  takes  the  land  sub- 

d^'lfotV^^  J^^^  ^^  ^^^  burden  of  the  railroad ;  and  the  right  to 
byconTeyanee  payment  from  the  railroad  company  if  it  entered 
of  land.  by  virtue  of  the  agreement  to  pay,  or  to  damages 

if  the  entry  was  unauthorized,  belongs  to  the  owner  at  the 
time  the  railroad  company  took  possession. 

In  Navigation  Co.  v.  Decker,  2  Watts,  343,  where  there 
was  a  claim  for  damages  caused  to  land  by  the  construction 
of  a  canal,  and  where  the  land  had  been  subse- 
Same— iiios-  quently  conveyed  to  a  third  person,  it  was  held  by 
tratiTe  eases,  the  supremc  court  of  Pennsylvania  that  such  pur- 
chaser was  not  entitled  to  recover.  The  court 
said,  per  Chief  Justice  GiBSON:  **  To  this  claim  it  is  a  decisive 
objection  that  the  plaintiff  has  not  a  title  to  the  damages, 
which,  being  in  compensation  of  an  injury  in  the  nature  of  a 
trespass,  could  not  pass  by  mere  conveyance  of  the  land. 

'*  In  like  manner  the  conveyance  of  a  party  wall  does  not 


^"cm?^]  eminent  domain  111 

Roberts  v.  Northern  Pac.  R.  Co.  Estoppel  of  Owner 

entitle  the  grantee  to  contribution  from  the  adjoining  owner, 
it  being  held  in  Hart  v.  Kucher,  5  S.  &  R.  (Pa.)  i,  that  the 
claim  is  satisfied  by  payment  to  the  first  builder,  though  the 
purchaser  had  not  notice  of  it;  and  on  the  same  principle  it 
was  held  in  Commonwealth  v.  Shepard,  3  P.  &  W.  (Pa.)  509, 
that  the  claim  to  compensation  under  the  act  adjusting  the 
titles  to  land  in  Luzerne  and  Lycoming  counties  is  personal, 
and  does  not  pass  by  a  conveyance  of  the  lands.  Granting 
the  compensation  here  to  be,  what  it  certainly  is,  the  price  of 
a  perpetual  easement,  it  is  impossible  to  imagine  a  title  to  it 
in  a  subsequent  grantee  of  the  land  subject  to  the  easement.** 

And  in  McFaddcn  2',  Johnson,  72  Pa.  St.  336,  the  same 
court  held  that  the  damages  to  land,  occasioned  by  the  con- 
struction of  a  railroad,  were  a  personal  claim  by  the  owner 
when  the  injury  occurred  that  they  did  not  run  with  the  land, 
nor  pass  by  a  deed,  though  not  reserved. 

Numerous  authorities  to  the  same  effect  may  be  found  col- 
lected in  2  Wood,  R.  R.  p.  994;  and  the  conclusion  established 
by  the  decisions  is  there  said  to  be  that  the  damages  belong 
to  the  owner  at  the  time  of  the  taking,  and  do  not  pass  to  a 
guarantee  of  the  land  under  a  deed  made  subsequent  to  that 
time,  unless  expressly  conveyed  therein. 

So,  too,  it  has  been  frequently  held  that  if  a  landowner, 
knowing  that  a  railroad  company  has  entered  upon  his  land, 
and    is   engaged   in   constructing  its   road  without 
havincf  complied  with  the  statute,  requiring  either  K»topp«iof 
payment  by  agreement  or  proceedmgs  to  condemn,   acqnieucence. 
remains  inactive,  and  permits  them  to  go  on  and 
expend  large  sums  in  the  work,  he  will  be   estopped  from 
maintaining  either  trespass  or  ejectment  for  the  entry,  and 
will   be   regarded  as  having  acquiesced   therein,  and   be  re- 
stricted to  a  suit  for  damages.     Railroad   Co.  v.  Ormsby,  7 
Dana,  276;   Harlow  v.  Railroad  Co.,  41  Mich.  336;  Railroad 
Co.  V.   Turner,  31  Ark.  494;  Pettibone  v.   Railroad  Co.,  14 
Wis.  443;  Railroad  Co.  v,  Gpodwin,  iii  111.  282. 

It  is  not  pretended  that  Roberts,  the  subsequent  purchaser, 
acted  in  ignorance  of  the  railroad  company's  title.  On  the 
contrary,  in  the  answer  it  is  alleged  that  *'  the  de- 
fendant Roberts  purchased  said  lands  from  said  J^J^'f.''* ^""^ 
county  in  good  faith,  and  for  the  consideration 
named,  which  was  the  actual  value  of  the  title  to  said  lands; 
the   value  of  such  title  having  been  greatly  impaired,  and 
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rendered  almost  valueless,  by  the  cloud  upon  the  same, 
created  by  said  resolutions  of  the  county  board  and  such  con- 
veyance by  the  county  clerk  and  such  legislative  act."  So  * 
far,  then,  from  being  a  purchaser  for  a  valuable  consideration 
without  notice,  Roberts  actually  avows  that  he  bought  lands 
worth  over  $200,000,  and  upon  which,  as  alleged  in  the  bill, 
and  not  denied  in  the  answer,  the  railroad  company  has  ex- 
pended, in  the  construction  of  its  road  and  the  erection  of 
depots  and  docks  and  piers,  several  hundred  thousand  dollars, 
for  the  nominal  sum  of  S385,  and  that  he  secured  this  bargain 
because  the  outstanding  and  well-known  title  of  the  railroad 
company,  originating  in  the  county's  contract  and  deed,  con- 
firmed by  the  act  of  the  legislature,  "  greatly  impaired  and 
rendered  almost  valueless  "  the  title  so  purchased  by  Roberts. 

The  conclusion,  therefore,  seems  warranted  that  as  to  those 
portions  of  the  lands  in  question  which  are  occupied  and  used 
by  the  railroad  company,  the  county  having  stood 
Donation  of  by  for  years, and  permitted  the  company  to  proceed 
ties— Eiitoppei.  1^1  the  Construction  of  its  road  and  appurtenances  at 
a  vast  expense,  and  having  accepted  large  sums  as 
taxes,  would  be  estopped  from  interfering  with  the  possession 
of  the  railroad  company.  A  fortiori^  it  follows  that  Roberts, 
buying  with  notice,  could  not  maintain  either  trespass  or  eject- 
ment, for  such  portions,  nor  would  he,  as  such  purchaser,  be 
entitled  to  recover  damages  for  the  occupation  thereof. 

The  foregoing  observations  apply  only  to  those  portions  of 
the  lands  in  question  which  have  been  actually  occupied  and 
used  by  the  railroad  company  for  corporate  purposes;  or,  in 
other  words,  to  such  lands  as  the  railroad  company  could  have 
condemned  by  the  exercise  of  its  right  of  eminent  domain. 

But,  as  it  appears  in  the  bill  and  answer  that  considerable 
portions  of  the  land  in  dispute  are  not  held  or  occupied  by 
the  railroad  company  for  its  necessary  public  pur- 
Landnot  used  poses,  but  for  sale  to  Others,  and  presumably  could 
pu'rposea.  ^^t  havc  been  procured  by  the  company  under  its 

power  of  condemnation,  other  questions  are  raised 
for  our  consideration. 

And,  first,  it  is  claimed  that  the  county,  in  granting  such 
Donation  of  lands  to  the  company,  ^ade  a  donation  of  them, 
t*e"~co'nfliet-"  ^^'  ^"  Other  words,  that  the  company  became  pos- 
ing claims  of  sessed  of  them  without  having  given  any  legal  con- 
grante«9.  sidcration  therefor;  and  that  the  county  was  dis- 

abled by  law  from  so  parting  with  its  property. 
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A  natural  observation,  when  this  proposition  is  presented, 
is  that  the  county  does  not  appear  to  have  ever  attempted  to 
rescind  or  withdraw  from  the  transaction.  As  already  said, 
the  railroad  company  proceeded  to  construct  its  road  and 
expend  its  money  on  the  faith  of  the  grant,  during  a  period 
of  several  years,  the  county  not  objecting,  and,  indeed, 
continuing  to  recognize  the  company's  title  by  accepting  the 
annual  taxes.  Nor  is  the  county  now  a  party  to  the  attempt 
to  deprive  the  company  of  its  property.  Should  these 
appellants  succeed  in  appropriating  to  themselves  the  lands 
in  question,  their  success  would  not  inure  to  the  benefit  of 
the  county.  The  only  pretense  of  authority  from  the  county 
to  assail  the  company's  title  is  found  in  the  quit-claim  deeds 
executed  to  the  defendant  Roberts  by  the  county  clerk,  pur- 
suant to  a  resolution  of  the  board  of  supervisors  of  the  county, 
in  1888,  for  an  alleged  consideration  of  $385. 

Whatever  might  be  the  result  in  a  court  of  law  of  a  contest 
between  these  respective  grantees  of  the  county,  it  may  well 
be  doubted  whether  the  court  of  equity  could  be  successfully 
appealed  to  by  a  purchaser  from  the  county  of  property  worth 
upwards  of  $200,000  for  a  nominal  consideration  of  less  than 
S400.  If  the  county  had  found  that  it  had  been  overreached 
in  its  bargain  with  the  railroad  company,  or  had  learned  that 
its  grant  of  these  lands  was  invalid  for  want  of  power,  and 
had  come  into  a  court  of  equity,  offering  to  do  equity  by  an 
offer  to  return  or  account  for  the  consideration  received,  the 
condition  of  things  would  have  been  different  from  what  it  is 
now. 

In  such  a  proceeding  the  rescission  would  have  inured  to 
the  benefit  of  the  taxpayers  of  the  county;  but  under  the 
present  claim  the  benefit  would  go  to  a  private  party,  who 
bought  with  knowledge  of  the  county's  previous  sale,  and  who 
admits  in  his  answer  that  he  secured  his  own  grant  for  a 
grossly  inadequate  consideration,  because  of  the  fact  of  such 
previous  sale. 

Nor  can  it  be  said  that  these  observations  do  not  apply  to 
Roberts  and  Ellis,  who,  as  defendants  in  the  equity  proceed- 
ings, may  claim  to  be  regarded  as  involuntary  parties,  for  in 
their  answer  they  do  not  content  themselves  with  denying  the 
complainant's  title,  but  offer  to  do  equity,  to  an  insignificant 
extent,  by  offering  to  return  the  amount  of  the  taxes  paid, 
and  themselves  pray  for  the  decree  that  their  title  may  be 
3  (N.  s.)  A.  &  E.  R.  Gas.— 8 
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established,  and  for  such  other  and  further  relief  as  may  be 
proper  and  agreeable  to  equity. 

So  far,  at  least,  as  the  claim  of  Roberts  and  Ellis  to  affir- 
mative equitable  relief  is  concerned,  we  think  that  they 
cannot,  in  the  circumstances  disclosed,  be  permitted  to  assert 
the  supposed  invalidity  of  the  county's  grant  to  the  railroad 
company. 

Our  argument  has  heretofore  proceeded  on  the  assumption 
that  the  grant  by  the  county  to  the  railroad  company  was  a 
Pur©  doBAti  n  ^^^^^ion,  a  mere  gift,  and,  therefore,  in  view  of 
ofiAodbj  cited  decisions  of  the  supreme  court  of  Wisconsin, 
county  la  In-  beyond  the  power  of  the  county,  and  invalid ;  and 
^*"**'  our  conclusions,    upon   that   assumption,    and    as 

respects  those  portions  of  the  lands  which  have  been  subjected 
to  use  as  a  public  highway,  are  that  the  county,  much  less  its 
subsequent  grantees  with  notice,  cannot,  in  the  state  of  facts 
disclosed  by  this  record,  disturb  the  possession  of  the  railroad 
company,  and  that,  as  respects  those  other  portions  of  the 
lands,  which  the  railroad  company  could  not  have  taken  by 
the  exercise  of  its  power  of  eminent  domain,  and  as  to  which 
the  company  must  depend  upon  the  validity  of  the  county's 
grant,  the  defendants,  as  purchasers  with  notice  and  upon  an 
inadequate  consideration,  are  in  no  position  to  invoke  the 
assistance  of  a  court  of  equity. 

But  it  is  contended  on  behalf  of  the  railroad  company  that 
the  assumption  that  the  county's  grant  was  a  mere  gift,  a 
Snffleieney  donation  without  consideration,  and  therefore  void 
ofcoDHirtern-  ^^  against  the  county  and  its  subsequent  grantees, 
fo^Vantof  '  is  unfounded;  that  the  transaction  was  really  a  sale 
innd.  within  the  legitimate  powers  of  the  county  and  the 

railroad  company;  and  that  the  company,  having  performed 
its  part  of  such  sale  by  the  payment  of  the  consideration,  is 
entitled  to  the  protection  of  a  court  of  equity  against  such  a 
claim  as  is  set  up  by  Roberts  and  Ellis. 

Our  next  inquiry,  therefore,  is  whether  the  railroad  com- 
pany was  entitled  to  that  part  of  the  decree  of  the  court 
below  which  confirmed  its  title  to  such  portions  of  the  lands 
as  it  could  not  have  appropriated  under  its  power  of  eminent 
domain.  Was  it  within  the  power  of  the  county  to  sell,  and 
of  the  company  to  buy,  such  lands ;  and,  if  such  powers  were 
possessed,  were  they  validly  exercised  ? 

There  is  no  room  for  doubt  that  the  railroad  company  was 
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legally  ©ompetont  to  receive  a  grant  of  lands  to  enable  it  to 
construct  and  maintain   its  road.     The   Northern 
Pacific   Railroad    Company  was    organized    under  k.  co.  em- 
and  by  virtue  of  the  act  of  congress  approved  July  powered  to 
2,  1S64,  entitled,  ^' An  act  granting  lands  to  aid  ".^^u!^"* 
in  the  construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  Sound,  on  the  Pacific  coast,  by 
tlie  northern  route,"  in  which  act  it  was,  among  other  things, 
provided  that  **  the  said  company  is  authorized  to  accept  to 
its  own   use  any  grant,  donation,  power,  franchise,   aid,   or 
assistance  which  may  be  granted  to  or  conferred  upon  &aid 
company    by   the   congress    of    the    United    States,    by   the 
legislature   of  any  state,    or  by  any  corporation,  person,    or 
persons;  and  said  corporation  is  authorized  to  hold  and  enjoy 
any  such   grant,    donation,    loan,    power,    franchise,    aid,    or 
assistance,  to  its  own  use  for  the  purpose  aforesaid.*'     And 
by  an  act  of  the  legislature  of  the  state  of  Wisconsin  approved 
April  10,  1865,  the  company  was,  for  the  purposes  set  forth 
in  said  act  of  congress,  and  to  carry  the  same  into  full  effect, 
vested  with  all  the  rights,  powers,  privileges,  and  immunities 
within  the  limits  of  the  said  state  of  Wisconsin  which  were 
given  by  said  act  of  congress  within  the  territorial  jurisdic- 
tion of  the  United  States. 

In  September,  1880,  the  railroad  company,  having  thereto- 
fore constructed  its  railroad  and  telegraph  line  to  a  point  in 
the  state  of  Minnesota,  was  about  to  select  the  point  or  points 
on  Lake  Superior  to  which  their  said  line  should 
be  extended.  In  this  condition  of  affairs  the  au-  Offer  by  county 
thorities    of   the   county   of    Douglas,   desirincf  to  o*"  >*"•'»  ^» 

,  .  /    ,  .,  1     t  ^       ^      '      r« I Iroml -Con- 

secure  the  extension  of  the  railroad  through  their  sidention. 

territory,  and  the  establishment  of  a  lake  terminus 

within  the  same,  made  a  proposal  to  the  company  to  transfer 

by  suflficient  deed  or  deeds  to  the  company  all  the  alienable 

lands  or  lots  belonging  to  the  county  which  had  been  acquired 

by  deed,  to  which  the  county  had  held  undisputed  title  for 

more  than  two  years,  if  the  company  would  construct  their 

road   upon  a  route  desired   by  the  county,  and  establish  a 

terminus,    with    sufficient    docks   and    piers  suitable  for  the 

transfer  of  passengers  and  freight  from  the  railroad  cars  to 

and  from  lake-going  craft,  within  the  limits  of  the  county. 

This  proposal  was  accepted  by  the  railroad  company,  and 

a  contract  to  that  effect  was  entered  into  between  the  parties. 
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and  in  pursuance  thereof  the  railroad  company,  during  the 
year  1881,  constructed  and  equipped  its  line  of  railroad  upon 
the  route  selected  by  the  county,  and  built  the  docks  and 
piers  and  other  structures  called  for  by  the  contract,  expend- 
ing in  so  doing  the  sum  of  about  $740,000.  On  January  16, 
1882,  the  county  board  by  a  resolution  reciting  that  the  rail- 
road company  had  complied  with  the  terms  of  the  contract, 
and  had  performed  its  part  thereof,  authorized  the  execu- 
tion of  the  proper  deeds;  and  thereupon  a  deed  was  executed 
and  delivered  to  the  railroad  company,  conveying,  among 
other  lands,  those  in  dispute.  This  deed  was,  on  the  same 
day,  duly  recorded  in  the  office  of  the  register  of  deeds  of 
Douglas  county.  Ever  since  the  company  has  maintained 
and  operated  its  road  and  wharves,  and  has  paid,  and  the 
county  has  received,  annual  taxes  amounting  to  about  $5000. 

By  an  act  approved  March  23,  1883,  the  legislature  of  the 
state  of  Wisconsin  enacted  as  follows:  **  Any  conveyance 
heretofore  made  by  the  county  of  Douglas  to  the  Northern 
Pacific  Railroad,  under  and  in  pursuance  and  satisfaction  of 
,    , ,  .,  resolutions  of   the  county  board  of   said  county, 

aetiuaiit  vail-  dated  September  7,  1880,  is  hereby  declared  to  be 
datinggrant  valid  and  effectual  to  vest  in  the  Northern  Pacific 
bycouaty.  Railroad  Company  the  title  to  the  lands  conveyed 
or  attempted  to  be  conveyed  by  such  conveyance;  and  a^y 
assignment  of  tax  certificates  heretofore  made  to  the  said  rail- 
road company,  upon  the  property,  or  any  thereof,  embraced 
in  or  conveyed  by  said  conveyance,  pursuant  to  and  in  satis- 
faction of  and  in  compliance  with  said  resolutions,  is  hereby 
declared  to  be  valid." 

Thereafter  the  railroad  company  sold  and  conveyed,  for 
value,  portions  of  these  lands  to  third  parties. 

So  far,  then,  as  it  was  within  the  power  of  the  state  of 
Wisconsin,  through  and  by  its  legislature,  to  authorize  the 
county  of  Douglas  to  make  the  contract  in  question,  it  must 
be  regarded  as  granted  by,  or  at  any  rate  ratified  by,  said 
statute;  and,  if  there  was  any  want  of  regularity  in  the  pro- 
ceedings of  the  county  in  making  the  same,  such  irregularity 
must  be  deemed  to  have  been  waived  and  corrected. 

But  it  is  contended  Ihat,  despite  the  making  of  the  contract 
between  the  county  and  the  company,  the  fulfillment  by  the 
latter  of  the  conditio/i  and  terms  prescribed,  the  execution 
and  delivery  of  a  deed  of   conveyance,  and  the  ratification 
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and  confirmation  of  the  transaction  by  an  act  of  the  legisla- 
ture,  the  contract  and  conveyance  were  neverthe-  «  -,  ,        , 

'  •'  .  BBllleieBey  of 

less  void,  because  the  grant  was  a  mere  donation,   consideration 
without  consideration,  and  hence  forbidden  by  the  to  county  for 
constitution  of  the  state  of  Wisconsin,  as  construed  f^jj/. 
and  interpreted  by  the  supreme  court  of  that  state. 

To  maintain  this  position,  the  plaintiffs  in  error  cite  the 
case  of  Whiting  v.  Railroad  Co.,  25  Wis.  167,  in  which  it  was 
held,  by  a  divided  court,  that  the  erection  and  maintenance 
of  a  railroad  as  a  public  highway,  by  a  company  endowed  with 
the  right  of  eminent  domain,  was  not  such  a  public  use  or 
purpose  as  will  support  taxation  for  raising  money  to  be 
donated  to  such  a  corporation. 

In  so  holding,  that  court  reached  a  conclusion  different 
from  that  established  in  a  long  and  almost  unbroken  line  of 
judicial  decisions  in  the  courts  of  most  of  the  states.  As  is 
stated  in  i  Dill.  Mun.  Cor.  §  158:  **  The  supreme  court  of 
the  United  States,  following  repeated  intimations  of  its  judges 
in  previous  cases,  have  directly  sustained  the  validity  of  legis- 
lative acts  authorizing  municipal  aid  to  railways.  In  view  of 
the  prior  adjudications  of  that  tribunal  in  the  municipal  bond 
cases,  and  of  the  almost  uniform  holding  of  the  state  courts, 
no  other  result  could  have  been  anticipated.  This  ends 
judicial  discussion,  if  it  does  not  terminate  doubts.  The 
supreme  court,  in  reaching  this  result,  places  its  judgment 
upon  the  ground  that  highways,  turnpikes,  canals,  and  rail- 
roads, although  owned  by  individuals  under  public  grants  or 
by  private  corporations,  are  pub lici  juris;  that  they  have 
always  been  regarded  as  governmental  affairs,  and  their  estab- 
lishment and  maintenance  recognized  as  among  the  most  im- 
portant duties  of  the  state,  in  order  to  facilitate  transportation 
and  easy  communication  among  its  different  parts;  and  hence 
the  state  may  put  forth,  in  favor  of  such  improvements,  both 
its  power  of  eminent  domain,  as  it  constantly  does,  and  its 
power  to  tax.'' 

It  is  contended  on  behalf  of  the  plaintiffs  in  error  that  where 
the  question  involves  the  powers  of  a  state  corporation,  and 
the  meaning  and  effect  of  the  constitution  and  laws 
of  a  state,  it  is  the  duty  of  this  court  to  adopt  the  Federal  couru 
decisions  of  the  courts  of  such  state.  But  we  do  guto^ecWoBa, 
not  perceive  that  the  doctrine  of  Whiting  v.  Rail- 
road Co.  and  of  the  cognate  Wisconsin  cases  is  fairly  appli- 
cable to  the  case  before  us.  . 
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There  are  two  very  important  particulars  in  which  the 
present  case  differs  from  those  adjudicated  by  the  Wisconsin 
courts,  and  which,  we  think,  warrant  an  opposite  conclusion. 
In  the  first  place,  the  transaction  between  the  county  of 
Douglas  and  the  Northern  Pacific  Railroad  Company  did  not 
involve  the  exercise  of  the  taxing  power  of  the  county.  The 
county  did  not  issue  bonds,  or  seek  to  subject  itself  to  any 
obligation  to  raise  money  by  taxation. 

The  case,  as  already  stated,  was  that  of  a  sale.  The  county 
authorities  had  ample  powers  to  sell  and  convey  such  of  its 
Laud  grant  by  l^inds  as  wcrc  not  uscd  or  dedicated  to  municipal 
conuty  to  rail-  purposcs.  The  ratifying  act  of  the  legislature  of 
roa.i  hi  con-  Wiscoiisin,  alone  considered,  avails  to  remove  any 
erection  of  ter-  doubt  upon  that  point.  Nor  Can  the  plaintiffs  in 
iniiiai  faciii-  error  consistently  deny  such  a  power  in  the  county, 
ties  It  a  sale,  as  their  only  title  is  based  on  its  exercise.  It  is, 
indeed,  urged  that  the  county  authorities  could  only  sell  its 
lands  for  money.  We  do  not  accede  to  this  proposition.  If 
they  possessed  the  power  to  sell  for  money,  we  are  pointed  to 
no  express  provision  of  law  that  restricts  them  from  selling  for 
money's  worth.  Even  upon  such  a  narrow  view  it  inay  well 
be  contended  that  the  consideration  received  by  the  county 
included  a  money  payment.  The  'deed  recites  the  payment 
of  money  by  the  company  to  the  county  at  the  time  of  the 
conveyance,  and  it  is  a  conceded  fact  that  the  lands,  since 
they  came  into  the  possession  of  the  company,  have  yielded 
considerable  sums  as  taxes  to  the  county.  It  is  straining  no 
piinciple  of  law  or  of  good  sense  to  regard  the  payment  of  an 
annual  tax  as  equivalent,  for  the  purpose  of  our  present 
inquiry,  to  the  payment  of  a  rent.  The  amount  as  well  as 
the  nature  of  the  consideration  received  by  the  county  in 
exchange  for  its  lands,  if  it  had  the  power  to  sell  them,  was 
a  matter  that  concerned  the  county  only.  The  state,  as  we 
have  seen,  did  not  only  not  complain,  but  fully  ratified  the 
sale. 

The  courts  of  Wisconsin  have,  in  a  series  of  decisions  never 
overruled,  held  that  it  is  competent  for  municipal  corpora- 
tions, if  authorized  so  to  do  by  the  legislature,  to  aid  the  con- 
struction of  railroads  by  subscribing  to  the  stock  of  companies 
formed  for  that  purpose,  and  paying  therefor  by  bonds,  and, 
of  course,  to  raise  the  means  of  paying  the  latter  by  taxation. 
The  task  of  reconciling  this  class  of  decisions  with  that  hold- 
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ing  that  municipalities,  even  with  legislative  sanction,  cannot 
promote  railroads  by  donating  money  or  credit  to  them,  is 
not  ours.  It  may,  perhaps,  be  said  that  what  is  forbidden  is 
a  resort  to  the  taxing  power  where  the  municipality  has 
received  no  consideration.  But,  as  we  have  shown,  the 
county  in  the  present  case  paid  no  money  and  issued  no  bonds 
requiring  any  exercise  of  the  taxing  power.  It  was  the  case 
of  a  sale  in  consideration  of  money  paid  down  and  to  be  paid 
in  the  form  of  taxes,  in  addition  to  the  great  advantages  to 
inure  to  the  public. 

There  is  a  second  important  feature  that  distinguishes  this 
case  from  those  relied  on  by  the  plaintiffs  in  error,  and  that 
is  the  character  of  the  railroad  company  as  a  cor- 
poration created  for  public  and  national  purposes.   B»"ro»d«M 
The  Wisconsin  courts  were  dealing  with  corpora-  JTtiongf**'^'*^ 
tions  of  their  own  state,  and  they  went  upon  the 
proposition  that  the  construction  and  maintenance  of  railroads 
did  not  constitute  a  public  purpose,  because  the  corporations 
created  to  build  and  run  railroads  were  strictly  private  cor- 
porations, formed  for  the   purpose  of  private  gain.     If  the 
making  and  maintaining  a  railroad   in  Wisconsin   by  a   state 
corporation  was  not, a  public  use,  it  was  thought  to  follow  that 
such  an  enterprise  could  not  receive  municipal  aid.     And  it 
may  be  conceded  that,  when  we  are  called  upon  to  pass  upon 
the  legal  rights  of  a  Wisconsin  railroad  company,  we  should 
follow  the  law  laid  down  by  the  state  courts.      But  the  ques- 
tion now  arises  whether  such  a  proposition  is  applicable  to  the 
case  of  a  corporation  created  by  a  law  of  the  United  States, 
and  subjected  by  its  charter  to  important  public  duties. 

The  Northern  Pacific  Railroad  Company  was  incorporated  by 
an  act  of  congress  approved  July  2,  1864.  15  Stat.  p.  365.  It 
was  authorized  to  lay  out,  construct,  and  maintain  jfj^rt,,,j^„  p^^ 
a  continuous  railroad  and  telegraph  line,  with  the  b.  co.-PriTi- 
appurtenances,  from  a  point  in  the  state  of  Minne- 1^^»  »nrt  dntiea 
sota  or  Wisconsin  on  Lake  Superior  to  some  point  tribotesas* 
on  Puget  Sound,  and  **  for  the  purpose  of  aiding  national hi$h- 
in  the  construction  of  said  railroad  and  telegraph  ^•^• 
line  to  the  Pacific  coast,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  munitions  of  war,  and  public 
stores  over  the  route  of  the  said  line  of  railway, ' '  there  was 
granted  a  large  amount  of  public  lands  and  a  free  right  of 
way  through  the  territories  of  the  United  States.     It  was 
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made  the  duty  of  the  company  to  permit  any  other  railroad 
which  should  be  authorized  to  be  built  by  the  United  States, 
or  by  the  legislature  of  any  territory  or  state  in  which  the 
same  may  be  situated,  to  form  running  connections  with  it  on 
fair  and  equitable  terms.  The  company  is  authorized  to  enter 
upon,  purchase,  or  condemn  by  legal  proceedings  any  lands 
or  premises  that  may  be  necessary  and  proper  for  the  con- 
struction and  working  of  said  road.  It  is  enacted  that  all 
people  of  the  United  States  shall  have  the  right  to  subscribe 
to  the  stock  of  the  company  until  the  whole  capital  is  taken 
up;  that  no  mortgage  or  construction  bonds  shall  ever  be 
issued  by  said  company  on  said  road,  except  by  the  consent 
of  the  congress  of  the  United  States;  that  said  railroad,  and 
any  part  thereof,  shall  be  a  post  route  and  a  military  road, 
subject  to  the  use  of  the  United  States  for  postal,  military, 
naval,  and  all  other  government  service,  and  also  subject  to 
such  regulations  as  congress  may  impose  restricting  the 
charges  for  such  government  transportation;  and  that  said 
company  shall  obtain  the  consent  of  the  legislature  of  any 
state  through  which  any  portion  of  said  railroad  line  may  pass, 
previous  to  commencing  the  construction  thereof;  but  said 
company  may  have  the  right  to  put  on  engineers,  and  sur- 
vey the  route,  before  obtaining  the  consent  of  the  legislature. 

By  an  act  approved  April  lO,  1865,  the  legislature  of  the 
state  of  Wisconsin  declared  that,  for  the  purposes  set  forth 
in  said  act  of  congress,  and  to  carry  the  same  into  full  effect, 
the  Northern  Pacific  Railroad  Company  was  vested  with  all 
the  rights,  powers,  privileges,  and  immunities  within  the 
limits  of  the  state  of  Wisconsin  which  were  given  by  said  act 
of  congress. 

It  is  obvious  that  the  effect  of  this  legislation  of  congress  was 

to  grant  the  power  to  construct  and  maintain  a  public  highway 

for  the  use  of  the  people  of  the  United  States,  and 

state  coiifitrae-        ,  .  .      .  r*       r  » 

iiou  of  raUroad  subjcct,  m  important  respects,  to  the  control  of  con- 
a«  priTBte  cor-  grcss.  That  portion  of  its  road  that  lies  within  the 
II^"affect  r*?i"  State  of  Wisconsin  is  of  the  same  public  character 
roads  chartered  as  the  portions  lying  in  other  states  or  territories, 
by  United  Whatever  respect  may  be  due  to  decisions  of  the 
courts  of  Wisconsin  defining  the  character  and 
powers  of  Wisconsin  corporations  owning  railroads,  the  scope 
of  those  decisions  cannot  be  deemed  to.  include  the  case  of  a 
national  highway  like  that  of  the  Northern  Pacific  Railroad 
Company.  AH  of  the  great  transcontinental  railroads  were  con- 
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structed,  under  federal  authority,  through  territories  which 
have  since  become  states.  Such  states  are  possessed  of  the 
same  powers  of  sovereignty  as  belong  to  the  older  states. 
Hence,  if  the  contention  were  true  that  the  state  of  Wisconsin, 
through  its  judiciary,  can  deprive  that  portion  of  the  railroad 
within  its  borders  of  its  national!  character,  and  declare  the 
Northern  Pacific  Railroad  Company  to  be  a  private  corpora- 
tion, not  engaged  in  promoting  a  public  purpose,  the  same 
would  be  true  of  the  other  states  through  which  the  road 
passes.  Such  a  contention,  we  think,  cannot  be  successfully 
maintained. 

Congress  has  power  **  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,"  and  to  **  establish 
post  offices  and  post  roads."  Const,  art.  i,  §  8,  pars.  3,  7. 
As  was  said  in  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co., 
96  U.  S.  10:  **  The  government  of  the  United  States,  within 
the  scope  of  its  powers,  operates  upon  every  foot  of  territory 
under  its  jurisdiction.  It.  legislates  for  the  whole  nation,  and 
is  not  embarrassed  by  state  lines.  Its  peculiar  duty  is  to 
protect  one  part  of  the  country  from  encroachments  by  another 
upon  the  national  rights  which  belong  to  all."  And  it  was 
held  that  a  law  of  the  state  of  Florida,  which  attempted  to 
confer  upon  a  single  corporation  of  its  own  the  exclusive  right 
of  transmitting  intelligence  by  telegraph  over  a  certain  portion 
of  its  territory,  was  inoperative  against  a  corporation  of 
another  state,  where  congress  had  enacted  **  that  any  tele- 
graph company  organized  under  the  laws  of  any  state  should 
have  the  right  to  construct,  maintain,  and  operate  lines  of 
telegraph  through  and  over  any  portion  of  the  public  domain 
of  the  United  States,  over  and  along  any  of  the  military  or 
post  roads  of  the  United  States,"  and  where  such  other  cor- 
poration had  secured  a  right  of  way  by  private  arrangements 
with  the  owners  of  the  lands.  This  principle  has  been 
repeatedly  recognized  by  this  court  in  numerous  decisions 
W.  U.  Tel.  Co.  V.  Texas,  105  U.  S.  460. 

In  Osborn  v.  Bank,  9  What.  817-823,  it  was  held  that  a 
suit  by  or  against  a  corporation  of  the  United  States  s„,t,  g^giMt 
is  a  suit  arising  under  the  laws  of  the  United  States,   eorporationt 
and   that    of   jurisdiction    thus   attaching   in    the  t'^V^*^!^'*' 
federal  courts,  the  judicial  power  is  extended  to  areirtthin 
the  whole  case.     In  the  course  of  the  opinion  Chief  jurisdiction  of 
Justice  Marshall  observed:  ''  The  charter  of  in-  ''*«»«>^»i «o"t«- 
corporation  not  only  creates  it,    but  gives  it  every  faculty 
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which  it  possesses.  The  power  to  acquire  rights  of  any  descrip- 
tion, to  transact  business  of  any  description,  to  make  contracts 
of  any  description,  to  sue  on  those  contracts,  is  given  and  meas- 
ured by  its  charter,  and  that  charter  is  a  law  of  the  United 
States.  This  being  can  acquire  no  right,  make  no  contract, 
bring  no  suit,  which  is  not  authorized'  by  a  law  of  the  United 
States.  It  is  not  itself  the  mere  creature  of  a  law,  but  all  its 
actions  and  all  its  rights  are  dependent  on  the  same  law," 

In  Pacific  Railroad  Removal  Cases,  115  U.  S.  i,  Osbom  v. 
Bank  was  followed,  and  it  was  held  that  corporations  of  the 
United  States,  created  by  and  organized  under  acts  of  con- 
gress, are  entitled  as  such  to  remove  into  the  circuit  courts 
of  the  United  States  suits  brought  against  them  in  the 
state  courts,  on  the  ground  that  such  suits  are  suits  **  arising 
under  the  laws  of  the  United  States."  In  that  case  one  of 
the  subjects  of  contention  was  as  to  the  legal  character  of  the 
Union  Pacific  Railway  Company.  It  appeafed  that  the 
original  company  was  authorized,  by  the  act  of  congress  of 
July  I,  1862,  to  extend  its  road  into  the  state  of  Missouri; 
that  is,  **  to  construct  a  railroad  and  telegraph  line  from  the 
Missouri  river,  at  the  mouth  of  Kansas  river,  on  the  south 
side  thereof  [which  is  in  the  state  of  Missouri],  so  as  to  con- 
nect with  the  Pacific  Railroad  of  Missouri,  to  the  aforesaid 
point  on  the  one  hundredth  meridian  of  longitude,"  namely, 
the  point  where  the  Union  Pacific  was  to  commence.  This 
provisioig  looked  to  the  establishment  of  a  continuous  line  of 
railroad  from  the  Mississippi  river  (the  eastern  terminus  of  the 
Pacific  Railroad  of  Missouri)  to  the  Pacific  Ocean;  and  this 
court  said,  by  Mr,  Justice  BRADLEY:  **  The  power  assumed 
by  congress  in  giving  this  authority  to  the  Kansas  company 
was,  undoubtedly,  assumed  to  be  within  the  power  '  to 
regulate  commerce  among  the  several  states  * ;  and  although, 
by  an  act  of  the  legislature  of  Missouri  passed  in  February, 
1865,  the  consent  of  that  state  was  also  given  to  the  exten- 
sion of  the  road  into  its  territory,  and  to  its  connection  with 
the  Missouri  road,  the  fact  remains  that  the  company  claimed 
and  assumed  to  exercise  its  powers  under  the  act  of  congress, 
as  well  as  by  the  consent  of  the  legislature  of  Missouri.  So 
that  the  right  of  appropriating  the  property  in  question  in 
this  case  was  claimed  under  authority  of  an  act  of  congress. 
This  circumstance  adds  strength  to  the  claim  of  the  plaintiff 
in  error  that  the  case  was  one  arising  under  the  laws  of  -the 
United  States." 
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We  think,  therefore,  that  when  the  circuit  court  of  the 
United  States  for  the  district  of  Wisconsin  was  called  upon,  in 
the  present  case,  to  pass  upon  the  character,  Same-in  snch 
powers,  and  rights  of  the  Northern  Pacific  Rail-  ^'^^  '"*'"*'''* 
road  Company,  it  was  bound  to  regard  that  com-  bound  by  state 
pany  as  a  corporation  of  the  United  States,  created  deciiioai. 
»  for  national  purposes,  and  as  a  means  of  interstate  commerce, 

and  not  to  apply  to  it  the  views  of  the  Wisconsin  courts  per- 
taining to  their  local  railroads. 

Upon  the  principle  of  these  cases  it  is  obvious  that  the 
state  of  Wisconsin,  at  least  after  it  had  given  its  consent  to 
the  Northern  Pacific  Railroad  Company  to  enter  into  its  terri- 
tory and  construct  its  road,  and  such  consent  had  been  acted 
on,  could  not,  by  hostile  legislation,  hamper  and  restrict  that 
company  in  the  management  and  control  of  its  railroad,  nor 
by  judicial  decisions  of  its  courts  transform  a  corporation 
formed  by  national  legislation  for  national  purposes  and  inter- 
state commerce  into  one  of  local  character,  with  rights  and 
powers  restricted  by  views  of  policy  applicable  to  state  organ- 
izations. 

The  doctrine,  then,  of  the  courts  of  Wisconsin,  that  it  is 
not  competent  for  municipalities  to  donate  money  or  lands 
or  pledge  their  credit  to  promote  the  construction  and  main- 
tenance of  railroads  because  the  latter  are  not  public  in  their 
character,  is  not  applicable  to  the  present  case,  for  the  reason 
that  the  transaction  in  question  was  not  the  case  of  a  donation 
or  of  a  pledge  of  credit  requiring  the  exercise  of  the  taxing 
power,  but  was  the  case  of  a  sale  for  a  valuable  and  adequate 

consideration,  and  for  the  further  reason  that  the  Northern 
I 

Pacific  Railroad  Company  is  a  corporation  of  a  public  char- 
acter, whose  road  is  a  highway  and  post  road  for  national  uses 
and  to  subserve  interstate  commerce,  and  therefore  not  within 
the  scope  and  reason  of  the  decisions  relied  on  by  the  plain- 
tiffs in  error. 
i>  But  it  is  further  contended,  on  behalf  of   the   plaintiffs  in 

error,  that  whether  the  transaction  between  the  county  and 
the  company  was  that   of  a  sale   for  a  sufficient  Ren  jndicatft- 
consideration,    or    whether   the   Northern    Pacific  Eiii<«  ▼.  b«ii- 
Railroad  Company  as  a  corporation  invested  with  ^Jf  niVx- 
powers    of    a   national    origin,    and    subjected    to  puined. 
duties  of  a  national  character,  were  not   questions  open  for 
consideration  in  the  court  below,  because  of  the  case  of  Ellis 
V,  Railroad  Co.,  77  Wis.  118. 
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That  was  a  case  wherein  J.  F.  Ellis,  one  of  the  plaintiffs  in 
error  in  the  present  case,  had  filed  a  bill  of  complaint  against 
the  Northern  Pacific  Railroad  Company  in  a  circuit  court  of 
the  state  of  Wisconsin,  seeking  to  quiet  his  title  to  certain 
lots  of  land.  These  lots  had  been  conveyed  to  Ellis  by  Roberts, 
who  claimed  to  have  purchased  them  from  the  county  of 
Douglas,  and  were  some  of  the  lots  sold  and  conveyed  by 
that  county  to  the  Northern  Pacific  Railroad  company,  but 
were  not  lots  included  in  the  present  controversy.  The  rail- 
road company  demurred  to  the  complaint.  The  circuit  court 
overruled  the  demurrer.  From  the  order  so  overruling  the 
demurrer  an  appeal  was  taken  to  the  supreme  court  of  Wis- 
consin, and  that  court,  on  May  20,  1890,  affirmed  the  order 
of  the  circuit  court,  and  remanded  the  cause  for  further  pro- 
ceedings. In  its  opinion  the  court  said:  **  There  is  nothing 
to  distinguish  this  case,  or  to  take  it  out  of  the  decision  in  the 
Whiting  case;  for,  if  the  county  could  not  donate  money  or 
securities  to  a  railroad  corporation,  it  could  not  give  its  lands, 
which  are  the  property  of  the  county.** 

It  is  observable  that  the  court's  attention  does  not  seem  to 
have  been  drawn  to  those  facts  which  are  calculated  to 
justify  a  finding  that  the  transaction  was  a  sale  on  considera- 
tion, and  not  a  donation,  nor  to  the  real  character  of  the 
Northern  Pacific  Railroad  Company  as  a  national  organiza- 
tion, and  thus  distinguished  from  a  local  railroad  company, 
which  was  dealt  with  by  the  Wisconsin  courts  in  the  Whiting 
case.  This  inattention  by  the  supreme  court  of  Wisconsin  to 
such  important  particulars  was  probably  occasioned  by  the 
fact  that  the  case  was  before  them  on  a  demurrer  by  the  com- 
pany to  the  complaint  of  Ellis.  It  is  further  to  be  observed 
that  no  final  judgment  was  entered  by  the  supreme  court  of 
the  state,  but  the  cause  was  remanded  to  the  court  below  for 
further  proceedings. 

Afterwards,  and  before  the  final  hearing  in  the  state  circuit 
court,  the  present  suit  of  the  Northern  Pacific  Railroad  Com- 
pany against  Roberts  and  Ellis  came  to  a  hearing,  and 
resulted  in  the  decree  complained  of  in  this  appeal. 

The  record  discloses  that  in  their  answer  to  the  company's 
bill  Roberts  and  Ellis  alleged  that  Ellis  had  brought  an  action 
in  the  circuit  court  of  Douglas  county  against  the  railroad 
company,  which  was  then  pending  and  undetermined  in  the 
supreme  court  of  Wisconsin,  but  they  did  not  pray  for  any 
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delay  or  withholding  of  decision  to  await  the  result  of  such 
case.  The  cause  was  put  down  for  hearing  upon  the  bill  and 
answer  on  November  i8,  1890.  On  February  11,  1891,  a 
final  decree  was  ordered  to  be  entered  in  favor  of  the  com- 
plainant, according  to  the  prayer  of  the  bill. 

The  record  also  discloses  that,  at  a  date  not  distinctly  dis- 
closed, Roberts  and  Ellis  filed  with  the  clerk  a  supplemental 
answer,  setting  up  the  decision  of  the  supreme  court  of  Wis- 
consin aflSrming  the  order  of  the  circuit  court  overruling  the 
demurrer  to  Ellis*  complaint  as  a  judgment  in  bar  of  the  right 
of  the  Northern  Pacific  Railroad  Company  to  proceed  in  its 
suit  in  the  circuit  court  of  the  United  States,  and  claiming 
that  as  to  the  question  so  decided  by  the  state  courts  they 
became  and  were  by  said  judgment  res  adjudicata.  The  right 
to  file  this  supplementary  answer  was  not  granted  by  the 
court,  nor  was  it  adverted  to  in  its  opinion. 

Error  could  scarcely  be  imputed  to  a  court  for  refusing  to 
allow  an  amendment  or  supplement  to  an  answer  after  the  case 
had  progressed  to  a  final  hearing,  nor  to  its  judgment  in  dis- 
regarding the  allegations  of  such  proposed  amendment.  But 
waiving  that  suggestion,  and  regarding  the  matter  set  up  in 
the  supplementary  as  if  it  had  been  alleged  in  the  original 
answer,  we  are  unable  to  see  that  the  decree  of  the  court 
below  ought  to  have  been  affected  by  anything  so  alleged. 

The  suit  in  the  circuit  court  of  the  state  was  brought  by 
Ellis  to  quiet  title  to  lots  of  land  which  were  not  in  controversy 
in  the  federal  courts,  nor  was  Roberts  a  party  therein.  While 
it  may  be  conceded  that  the  decision  rendered  in  the  state 
court  was  decisive  as  between  Ellis  and  the  railroad  company 
as  to  the  title  to  the  lots  there  in  question,  yet  the  circuit 
court  of  the  United  States,  whose  jurisdiction  had  been  in- 
voked as  to  other  pieces  of  land,  and  with  other  parties 
involved,  could  not  be  expected  to  suspend  its  action,  or  to 
adopt  a  conclusion  of  the  state  court,  reached  after  the  case 
had  been  submitted  on  final  hearing  in  the  former  court. 

Nor  do  we  feel  bound  to  accede  to  the  contention  that  this 
court  ought  now  to  test  the  correctness  of  tlie  decree  of  the 
court  below  by  applying  to  it  the  views  mi  law  upon  which 
the  state  court  proceeded  in  the  case  before  it.  As  we  have 
seen,  the  state  supreme  court  did  not  seem  to  have  before  it 
the  question  whether  the  transaction  was  not  really  a  sale, 
and  not  a  donation.     This  is  shown  by  the  statement  made  in 
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its  opinion  (yy  Wis.  Ii8):  **  The  lands  were  conveyed  by  the 
county  in  pursuance  of  this  agreement,  and  it  is  said  that  the 
transaction  was,  in  effect,  but  a  donation  of  its  property  to 
the  company,  to  secure  the  building  of  the  branch  of  the  rail- 
road designated;  and  the  question  is,  could  the  board  of 
supervisors  of  the  county  dispose  of  the  property  of  the 
county  in  this  way  by  donating  it  to  the  railroad  company  ?'* 
Nor,  as  we  have  further  seen,  do  the  character  and  functions 
of  the  Northern  Pacific  Railroad  Company  as  a  national  high- 
way and  instrument  of  interstate  commerce  appear  to  have 
been  considered.  The  conclusion  in  the  supreme  court  of 
Wisconsin  seems  to  have  been  reached  upon  the  assumption 
that  the  county  had  donated  its  lands  without  consideration 
to  a  railroad  company  organized  solely  under  the  laws  of 
Wisconsin.  It  is  apparent,  therefore,  that  the  question  or 
point  actually  litigated  in  the  state  court  was  not  the  same 
with  those  before  the  federal  court;  and  hence,  as  the  causes 
of  action  in  the  two  courts  were  not  the  same,  the  judgment 
in  the  state  court,  while  it  might  determine  the  controversy 
between  the  parties  to  it  as  respects  the  pieces  of  land  there 
in  question,  could  not  be  conclusive  in  another  action  upon 
a  different  claim  or  demand. 

This  distinction  was  clearly  recognized  in  the  case  of  Crom- 
well V,  County  of  Sac,  94  U,  S.  352.  That  was  a  case  where 
there  was  brought  into  question  the  effect,  as  between  the 
Sftme-Crom-  ^^^^  parties,  of  a  former  judgment  holding  invalid 
weUT.  connty  coupons  taken  from  the  same  bond  *with  those  in 
ofSac,  94U.     a  second  suit,  and  it  was  there  said:  **  In  consider- 

*  ■  ing  the  operation  of  this  judgment   it   should   be 

borne  in  mind  that  there  is  a  difference  between  the  effect  of 
a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand,  and  its  effect 
as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action.  In  the  former  case 
the  judgment,  if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  is  a  finality  as  to  the 
claim  or  demand  in  controversy,  concluding  parties  and  tliose 
in  privity  with  them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim  or  defnand, 
but  as  to  any  other  admissible  matter  which  might  have  been 
offered  for  that  purpose.  Thus,  for  example,  a  judgment 
rendered  upon  a  promissory  mote  is  conclusive  as   to   the 


'* 
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validity  of  the  instrument  a,nd  of  the  amount  due  upon  it, 
although  it  be  subsequently  alleged  that  perfect  defenses 
actually  existed,  of  which  no  proof  was  offered,  such  as  for- 
gery, want  of  consideration,  or  payment.  If  such  defenses 
were  not  presented  in  the  action  and  established  by  competent 
evidence,  the  subsequent  allegation  of  their  existence  is  of 
no  legal  consequence.  The  judgment  is  as  conclusive,  so  far 
as  future  proceedings  at  law  are  concerned,  as  though  the 
defenses  never  existed.  The  language,  therefore,  which  is 
often  used,  that  a  judgment  estops,  not  only  as  to  every 
ground  of  recovery  or  defense  actually  presented  in  the  ac- 
tion, but  also  as  to  every  ground  which  might  have  been 
presented,  is  strictly  accurate  when  applied  to  the  demand  or 
claim  in  controversy.  Such  demand  or  claim,  having  passed 
into  judgment,  cannot  again  be  brought  into  litigation  between 
the  parties  in  proceedings  at  law  upon  any  ground  whatever. 

**  But  where  the  second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  In  all  cases,  therefore, 
where  it  is  sought  to  apply  the  estoppel  of  a  judgment  ren- 
dered upon  one  cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  inquiry  must  always  be  as 
to  the  point  or  question  actually  litigated  and  determined  in 
the  original  action,  not  as  to  what  might  have  been  thus 
litigated  and  determined.  Only  upon  such  matters  is  the 
judgment  conclusive  in  another  action.  The  difference  in  the 
operation  of  a  judgment  in  the  two  classes  of  judgments  men- 
tioned is  seen  through  all  the  leading  adjudications  upon  the 
doctrine  of  estoppel. 

**  The  cases  usually  cited  in  support  of  the  doctrine  that  the 
determination  of  a  question  directly  involved  in  one  action  is 
conclusive  as  to  that  question  in  a  second  suit  between  the 
same  parties  upon  a  different  cause  of  action  negative  the 
proposition  that  the  estoppel  can  extend  beyond  the  point 
actually  litigated  and  determined.''  **  It  is  not  believed  that 
there  are  any  cases  going  to  the  extent  that,  because  in  the 
prior  action  a  different  question  from  that  actually  determined 
might  have  arisen  and  been  litigated,  therefore  such  possible 
question  is  to  be  considered  as  excluded  from  consideration 
in  a  second  action  between  the  same  parties  on  a  different 
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demand,  although  loose  remarks  looking  in  that  direction 
may  be  found  in  some  opinions.  On  principle,  a  point  not  in 
litigation  in  one  action  cannot  be  received  as  conclusively- 
settled  in  any  subsequent  action  upon  a  different  cause 
because  it  might  have  been  determined  in  the  first  action. 
Various  qonsiderations,  other  than  the  actual  merits,  may 
govern  a  party  in  bringing  forward  grounds  of  recovery  or 
defense  in  one  action  which  may  not  exist  in  another  action 
upon  a  different  demand,  such  as  the  smallness  of  the  amount 
or  the  value  of  the  property  in  controversy,  the  difficulty  of 
obtaining  the  necessary  evidence,  the  expense  of  the  litiga- 
tion, and  his  own  situation  at  the  time.  A  party  acting  upon 
considerations  like  these  ought  not  to  be  precluded  from  con- 
testing in  a  subsequent  action  other  demands  arising  out  of 
the  same  transaction.'* 

It  was  accordingly  held  in  that  case  that  a  party  plaintiff 
who  had  been  defeated  in  one  action  upon  coupons  cut  from 
county  bonds,  because  he  failed  to  show  that  he  was  a  bona 
fide  holder  for  value,  was  not  precluded  from  showing,  in  a 
subsequent  action,  brought  to  recover  on  other  coupons  cut 
fropi  the  same  bonds,  that  he  was  such  bona  fide  holder  for 
vdlfie  of  such  other  coupons.  Under  this  contention  the 
plaintiffs  in  error  cite  Johnson  v.  Wharton,.  152  U.  S.  252, 
but  it  is  not  inconsistent  with  Cromwell  v»  County  of  Sac, 
which,  indeed,  is  approved  and  cited  at  length. 

Error  is  likewise  assigned  to  the  decree  because  the  bill  of 
complaint  was  multifarious.  This  assignment  is  sufficiently 
disposed  of  by  a  reference  to  Gaines  v.  Chew,  2  How.  642, 
and  the  cases  therein  cited. 

It  is  further  argued  that  the  court  below  erred  in  sustain- 
ing a  bill  in  equity  for  the  title  to  land  of  which  the  com- 
Aotuai  |)o«HM-  plainantwas  not  in  possession.  The  bill  avers  that 
Rioiiof  partof  the  railroad  company  was  in  possession  of  the  lots 
inttd^ascon.  ^^^  tracts  of  land  described  in  the  bill.  The  pleas 
Ls^ion'of  re-"  of  Roberts  and  of  Ellis  deny  respectively  that  the 
iwaindcr.  compauy  was  in  possession  of  the  several  pieces  of 

land  claimed  by  them,  but  they  do  not  deny  that  the  company 
was  in  possession  of  the  lots  claimed  by  Johnson,  the  co- 
defendant,  and  they  made  the  following  averment  in  their 
answer:  **  That  none  of  the  lots  or  tracts  of  land  mentioned 
and  described  in  said  bill  of  complaint  were  at  the  time  of  the 
commencement  of  this  action,  or  at  any  time  prior  or  subse- 
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quent  thereto,  occupied  by,  or  in  the  possession  of,  the 
complainant,  except  that  the  roadbed  of  its  said  railroad 
crosses  the  following  described  tracts, — that  is  to  say,  lots  217, 
339i  etc.  [here  follows  an  enumeration  of  some  25  tracts]; 
that  part  of  said  tracts  so  crossed  by  said  road,  as  well  as 
the  whole  of  the  other  tracts  of  land  mentioned  and  described 
in  complainant's  bill,  are  vacant  and  unoccupied,  and  have 
so  remained  for  more  than  ten  years  last  past. '  * 

It  was  therefore  conceded  that  the  complainant  was  in 
actual  possession  of  a  portion  of  the  lands,  and  that  the  de- 
fendants were  not  in  possession  of  the  balance,  which  are 
stated  to  be  vacated  and  unoccupied. 

An  actual  possession  of  a  part  and  a  constructive  possession 
of  the  rest  would  clearly  bring  the  complainant's  case  within 
the  remedy  provided  by  the  statute  of  Wisconsin  (section 
3186,  Rev.  St.  1878),  that  any  person  having  possession  and 
legal  title  to  lands  may  institute  an  action  against  another 
person  setting  up  a  claim  thereto  to  quiet  the  title  thereto. 
And  in  Chapman  v.  Brewer,  114  U.  S.  170,  5  Sup.  Ct.  799, 
we  held,  following  previous  cases,  that  in  such  a  case  a  circuit 
court  of  the  United  States,  having  otherwise  jurisdiction  in  the 
case,  will  administer  the  sam^  relief  in  equity  which  the  state 
courts  can  grant. 

Nor  would  the  complainant,  in  the  present  case,  have  any 
remedy  at  law,  on  the  defendants'  admission  that  the  lands 
are  vacant,  and  that  they  'are  not  in  ^  possession  of  them. 
Holland  v.  Challen,  1 10  U.  S.  15,  3  Sup.  Ct.  495 ;  Whitehead 
V.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct.  276. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below 
comviitted  no  err  or  y  and  its  decree  is  accordingly  affirmed. 
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Right  of  Property  Owner  to  Compensation — Necessity  of  Direct  Pro- 
ceeding under  South  Carolina  Statute — Review  of  Jurisdiction  of 
Court  below  to  Grant  Order. — The  right  of  petitioners  under  Gen. 
Stats.  So.  Car.  §§  1550-1561  to  compensation  for  land  taken  for  a 
railroad  right  of  way  cannot  be  determined  by  motion,  the  merits 
of  the  cause  not  being  involved;  nor  can  the  jurisdiction  of  the  judge 
to  grant  any  order  be  questioned  by  appeal,  though  the  question 
might  possibly  be  raised  by  certiorari  or  writ  of  prohibition.  Aull 
V,  Columbia,  etc.,  R.  Co.,  42  So.  Car.  431. 
3  (N.  8.)  A.  &  E.  R.  Cas,— 9 
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Same — Right  of  Owner  of  Unauthorized  Track  in  Street^  to  Com- 
fensaiion  for  Interference  Therewith. —  An  elevator  company  having  a 
track  laid  from  one  of  its  elevators  to  a  switch  of  a  railroad  com- 
pany is  not  entitled  to  compensation  for  interference  with  its  busi- 
ness because  such  track  is  crossed  by  a  railroad  company  seeking  to 
establish  a  right  of  way  where  it  appears  that  the  track  of  the  eleva- 
tor company  was  laid  on  a  public  highway  without  authority. 
Union  Elevator  Co.  v,  Kansas  City  S.  B.  R.  Co.,  (Mo.)  33  S.  W. 
Rep.  926. 

Same — Right  of  Sublessee  to  Compensation — Effect  of  Condition  in 
Original  Lease  that  it  sJwuld  Determine  on  Taking  Leased  Premises 
for  Railroad  Purposes. — A  condition  in  a  lease  that  it  should  termi- 
nate if  the  leased  premises  should  be  taken  for  railroad  purposes,  and 
that  nothing  contained  in  the  lease  should  prevent  the  parties 
thereto  from  recovering  damages  for  the  taking  of  the  property  for 
railroad  purposes,  will  not  preclude  a  sublessee  from  recovering  be- 
cause of  such,  a  taking.  Boteler  v,  Philadelphia  &  R.  T.  R.  Co., 
164  Pa.  St.  397.  The  court  said:  "We do  not  regard  the  fifth  pro- 
vision in  the  lease  *  *  *  as  a  bar  to,  or  in  any  degree  qualifying,  the 
plaintiffs*  claim  in  this  action.  It  was  a  provision  in  a  lease  be- 
tween the  owners  of  the  property  and  the  plaintiffs'  lessors,  but  the 
plaintiffs  were  without  actual  notice  of  its  existence,  and  it  was  ex- 
pressly provided  therein  that  the  rights  of  neither  party  should  be 
affected  by  it  in  a  suit  for  damages  sustained  by  an  appropriation 
of  the  property  to  which  it  referred." 

Discharge  of  Sureties  to  Secure  Damages  to  Landowner,  by  bissolution 
of  Corporation  Prior  to  Condemnation  Proceedings^ — Sureties  on  a  bond 
given  by  a  railroad  company  to  secure  damages  to  a  landowner  who 
have  intervened  in  condemnation  proceedings  cannot  escape  lia- 
bility on  the  ground  that  the  company  had  been  dissolved  prior  to 
the  condemnation  proceedings,  and  that  consequently,  the  action 
having  abated  against  the  company,  they,  the  sureties,  were  dis- 
charged.    Keller  v.  Harrisburg  &  P.  R.  Co.,  161  Pa.  St.  504. 

Right  of  Company  After  Second  Trial  to  Judgment  and  Execution  for 
Difference  between  Awards,  Paid  Pending  Appeal  from  First  Trial— Michi- 
gan Statute. — Pending  an  appeal  by  a  union  depot  company  from  an 
award  of  damages  in  condemnation  proceedings  instituted  in  the 
circuit  court,  the  respondents  were  paid  the  amount  of  the  award. 
Upon  a  second  trial  a  less  sum  was  awarded  and  judgment  entered 
for  the  petitioner  for  the  difference  between  the  two  awards.  Heldy 
that  How.  Stat.  §  3468  expressly  provides  for  the  entry  of  such  a 
judgment,  and  that  the  issuance  of  an  execution  thereon  was  author- 
ized by  section  7664.  Union  Depot  Co.  v.  Backus,  103  Mich.  556, 
distinguishing  Derby  ^^  Circuit  Judge,  60  Mich.  563. 

Elements  of  Damages — Fencing  along  Right  of  Way. — The  cost  of 
maintaining  fences  along  a  right  of  way,  after  their  erection,  is  not 
an  element  of  damages  within  the  provisions  of  the  California  stat- 
ute.    Los  Angeles  P.  &  G.  R.  Co.  v.  Rumpp,  104  Cal.  20. 


^kI  C^^'j  EMINENT  DOMAIN  131 

Abstracts  of  Recent  Decisions        Elements  of  Damas^e 

Same — Destruction  of  River  Landing  on  Neighboring  Property, — 
In  estimating  damages  caused  by  the  construction  of  a  lailroad  the 
destruction  of  a  river  landing  on  neighboring  property  cannot  be 
taken  into  consideration.  Mahaffy  v.  Beech  Creek  R.  Co.,  136  Pa. 
St.  158.  In  respect  to  this  question  the  language  of  the  court  was  as 
tollows:  "This  landing  was  not  on  the  plaintiff's  property,  but  on 
another  tract  of  land,  in  which  he  had  no  interest,  and  as  to  which 
he  possessed  no  right.  Nothing  was  done  on  the  plaintiff's  prop- 
erty to  obstruct  the  way  to  a  landing,  but  the  landing  of  another 
person  was  destroyed.  This  landing  was  on  the  property  of  James 
Mahaffy.  It  had  belonged  to  him,  and  he  had  received  compensa- 
tion for  its  destruction.  Yet  the  jury  was  allowed  to  consider  it 
"  as  bearing  upon  the  question  as  to  whether  or  not  the  property  as 
a  whole  is  inconvenienced  and  has  suffered  injury  by  reason  of  the 
construction  of  the  railroad."  As  in  Gorgas  v.  Railroad  Co.,  144 
Pa.  St.  I,  the  plaintiff  was  deprived  only  of  what  did  not  belong  to 
him." 

Damages  to  Owner  of  Land  Condemned  for  Railroad  Purposes— General 
Principles. — In  Spring  City  G.  L.  Co.  v,  Pennsylvania  S.  V.  R.  Co., 
167  Pa.  St.  6,  the  court  laid  down  the  general  principles  govern- 
ing compensation  for  land  taken  by  the  exercise  of  the  power  of  em- 
inent domain  as  follows  : 

"  The  power  to  take  is  a  prerogative  of  the  government.  It  is  to 
be  exercised  only  in  the  interest  of  the  public.  It  may  be  granted 
to  municipal  and  other  corporations  to  promote  such  municipal  im- 
provements and  such  business  enterprises  as  are  calculated  to  ad- 
vance the  general  welfare.  Private  interests  must  give  way  when  the 
public  good  requires  it,  and  the  power  by  which  this  is  compelled  is 
that  of  eminent  domain.  Its  exercise  may  sometimes  involve  incon- 
venience or  positive  hardship  to  the  private  citizen ;  but  it  is  the 
state  or  its  grantee  that  enters,  and  for  a  purpose  that  the  govern- 
ment has*  deemed  of  sufficient  general  importance  to  make  such 
entry  justifiable.  But  the  state  or  its  grantee  must  make  *  just  com- 
pensation* for  the  property  taken  or  destroyed.  What  is  a  just  com- 
pensation in  any  given  case  may  be  said  to  be  a  mixed  question  of 
law  and  fact.  The  law  provides  a  general  formula.  The  jury  ap- 
plies this  formula  to  the  facts  in  each  particular  case.  The  just 
compensation  is  such  a  sum  as  shall  equal  the  difference  between 
the  fair  market  value  of  the  property  entered  before  the  entry  and 
after  it.  What  that  sum  is  must  be  determined  by  the  jury  from 
evidence  relating  to  that  subject.  If  an  entire  lot  is  taken,  its  value 
at  the,  time  of  taking  determines  the  amount  of  the  damages.  If 
part  only  is  taken,  the  jury  should  ascertain  the  value  of  what  re- 
mains, and  the  difference  between  this  and  the  value  of  the  whole 
before  the  entry  was  made  fixes  the  measure  of  damages.  That 
difference  is  a  '  just  compensation  *  to  the  individual  for  what  has 
been  taken  from  him  for  the  use  or  benefit  of  the  public. " 

Same — Measure  of  Damages — Difference  Between  Cost  of  Redeem- 
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ing  Land  Before  and  After  Taking, — If  the  cost  of  abutments  and 
bridges,  or  any  less  expensive  mode  of  making  a  vacant  strip  avail- 
able after  the  taking,  is  more  than  the  land  would  be  worth  when 
so  redeemed,  the  owner  is  entitled  to  its  value  when  redeemed,  less 
the  cost  of  redeeming  if  the  crossing  was  not  taken  ;  but,  if  the 
cost  of  utilizing  the  strip  after  the  taking  would  not  exceed  its  value 
when  made  available,  the  measure  of  damages  is  the  difference  be- 
tween the  cost  of  such  mode  of  redeeming  it  as  must  be  resorted  to 
after  the  taking  and  the  cost  of  redeeming  it  before  the  taking,  if 
the  former  would  exceed  the  latter.  National  Docks  &  N.  J.  J.  C. 
R.  Co.  V.  Pennsylvania  R.  Co.,  (N.  J.)  31  Atl.  Rep.  462. 

Same — Same — Destrtution  of  Leasehold  Interest. — Where  the  injury 
complained  of  is  the  destruction  of  a  leasehold,  its  value  is  the  true 
measure  of  the  damages  recoverable.  Boteler  v.  Philadelphia  &  R. 
T.  R  Co.,  164  Pa.  St.  397.    ^ 

Same — Same — Special  Instruction  Modifying  General  Instruction, 
— A  general  instruction  that  if  the  jury  believe  from  the  evidence, 
under  the  instruction  of  the  court,  that  the  property  owner  was  en- 
titled to  recover,  their  verdict  should  be  in  such  sum  as  they  be- 
lieve by  the  evidence  the  property  had  been  damaged  is  ■  not  er- 
roneous where  a  special  instruction  in  regard  to  the  measure  of 
damages  is  given  at  the  request  of  the  company.  Atchison  &  N.  R. 
Co.  V.  Boemer,  (Neb.)  63  N.  W.  Rep.  787. 

Same — Same — Instruction  to  Ascertain  Compensation  Irrespective  to 
Damages  to  Property  Not  Taken — Effect  as  to  Evidence  as  to  Benefits, 
— Where  evidence  tending  to  prove  that  the  construction  of  a  railroad 
would  benefit  the  property  not  taken,  an  instruction  that  compensa- 
tion must  be  ascertained  irrespective  of  benefits  which  might  accrue 
to  the  property  not  taken  by  reason  of  the  construction  of  the  road> 
in  effect  instructs  the  jury  to  disregard  testimony  as  to  such  bene- 
fits, and  renders  the  refusal  to  strike  out  evidence  thereof  non-preju- 
dicial.    Los  Angeles  P.  &  G.  R.  Co.  v.  Rumpp,  104  Cal.  20. 

Payment  of  Compensation — Sufficiency  of  Tender  of  Amount  of  Ver- 
dict Aftenvards  Set  A  side  ^  and  Payment  into  Court, — The  tender  to  a 
landowner  of  the  amount  of  a  verdict,  which  is  afterwards  set  aside, 
and  the  payment  thereof  into  court  upon  his  refusal  to  accept  the 
same,  is  not  the  making  of  that  just  compensation  which  the  consti- 
tution requires  as  a  prerequisite  to  the  taking  of  private  property  for 
public  use,  and  does  not  entitle  the  condemning  party  to  enter  upon 
and  take  possession  of  the  land  which  it  seeks  to  acquire.  Pennsyl- 
vania R.  Co.  V.  National  Dock  &  N.  J.  J.  C.  R,  Co.  (N.  J.)  32  Atl. 
Rep.  220. 

Same — Payment  into  Court — Necessity  of  Special  Order  for, — 
Where  a  statute  directs  that,  under  certain  circumstances,  persons 
may  pay  money  into  court,  or  to  the  clerk  of  a  court,  such  a  pay- 
ment cannot  lawfully  be  made  without  a  special  order  of  the  court, 
unless  the  established  rules  or  practice  of  the  court  dispenses  with 
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such  an  order.     National  Docks  &  N.  J.  J.  C.  R.  Co.  v,  Pennsylvania 
R.  Co.,  (N.  J.)  30  Atl.  Rep.  581. 

Same — Payment  into  Court  under  California  Statutes — Vested  Rights 
of  Company  and  of  Property  Owner. — Under  the  California  statutes 
respecting  the  taking  of  land  for  railroad  purposes,  and  compensation 
to  the  landowner,  where  money  awarded  by  way  of  compensation  is 
paid  into  court  by  the  railroad  company  without  objection  to,  or 
any  action  by  it  to  review,  the  proceedings  wherein  the  award  was 
made,  and  possession  is  taken  of  the  land  condemned,  the  company 
acquires  a  vested  right  in  the  property,  and  the  property  owner  a 
like  right  in  the  award  and  though  on  a  second  trial  brought  by  the 
latter  to  recover  a  greater  compensation  an  award  of  a  less  amount 
than  that  originally  awarded  is  made,  he  will  not  be  compelled  to 
refund  to  the  company  the  difference  between  the  two  awards. 
Los  Angeles  P.  &  G.  R.  Co.  v.  Rumpp,  104  Cal.  20.  The  court  in 
passing  on  this  particular  question  made  use  of  the  following  lan- 
guage :  "Section  1254,  Code  Civ.  Proc,  requires  the  plaintiff,  if 
he  would  take  possession  and  use  the  property  for  the  purpose  in- 
tended, to  piy  into  court  for  the  defendant  the  full  amount  of  the 
judgment,  and  such  further  sum  as  may  be  required  by  the  court  as 
a  fund  to  pay  any  further  damages  and  costs  that  may  be  recovered 
in  said  proceeding.  Said  section  further  provides  :  *  The  defendant, 
who  is  entitled  to  the  money  paid  into  court  for  him  upon  any 
judgment,  shall  be  entitled  to  demand  and  receive  the  same  at  any 
time  thereafter  upon  obtaining  an  order  therefor  from  the  court. 
It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon  application 
being  made  by  such  defendant,  to  order  and  direct  that  the  money  so 
paid  into  court  for  him  be  delivered  to  him  upon  his  filing  a  satisfac- 
tion of  the  judgment,  or  upon  his  filing  a  receipt  therefor,  and  an 
abandonment  of  all  defenses  to  the  action  or  proceeding,  except  as  to 
the  amount  of  damages  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant  as  aforesaid  shall  be 
held  to  be  an  abandonment  by  such  defendant  of  all  defenses  inter- 
posed by  him,  excepting  his  claim  for  greater  compensation.'  In  this 
case  the  condemnation  money  was  paid  into  court  by  the  plaintiff,  and 
paid  over  to  defendant,  who  filed  her  abandonment  of  all  defenses 
except  *  her  claim  for  greater  compensation  ; '  and  the  plaintiff  took 
possession  of  the  premises  condemned,  and  constructed  its  road 
over  the  same.  The  payment  of  the  money  into  court  by  the  plain- 
tiff was  not  accompanied  by  a  motion  for  a  new  trial  or  notice  of 
appeal  or  other  objection  to  the  amount  found  by  the  jury.  It  paid 
its  money,  and  took  possession  of  the  land  condemned.  Under  the 
statute,  the  defendant  received  the  money  without  prejudice  to  any 
proceeding  authorized  by  it  to  recover  greater  compensation,  but 
under  a  condition  that  plaintiff's  right  to  occupy  the  land  shall  not 
be  questioned.  Upon  payment  of  the  money,  plaintiff  acquired  a 
vested  riglit  in  the  property,  and  the  defendant  a  vested  ricjht  in  the 
compensation.     City  of  Chicago  v,  Barbian,  80  111.  485,  486  ;  Stacy 
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V.  Railroad  Co.,  27  Vt.  44.  The  abandonment  by  the  defendant 
of  all  defenses  except  her  claim  for  greater  compensation  confirmed 
plaintiff's  right  to  the  property,  and. estopped  her  from  denying  that 
right ;  and  the  plaintitf,  we  think,  is  equally  estopped  to  say  that 
the  money  received  by  the  defendant  is  not  hers." 

Same — Acceptance  of  Award  as  Preclusion  of  Claim  to  Additional 
Damages, — If  a  property  owner  accept  the  amount  of  an  award  paid 
into  court,  he  is  thereby  precluded  from  claiming  additional  dam- 
ages, although  he  has  objected  to  the  award  as  insufficient,  and  the 
company  has  prematurely  entered  on  the  land.  Twombly  v,  Chi- 
cago, R*.  I.  &:  T.  R.  Co.,  (Tex.)  31  S.  W.  Rep.  8t. 

Same — Acceptance  of  Award  as  Waiver  of  Objections  Previously 
Made, — By  accepting  an  award  a  landowner  waives  objections  pre- 
viously made  by  him,  though  the  company  entered  into  possession 
before  payment  or  deposit  of  the  amount  in  court.  Ft.  Worth  Ice 
Co.  V,  Chicago,  R.  L  &  T.  R.  Co.,  (Tex.)  33  S.  W.  Rep.  159. 

Same — Receipt  for  Award  and  Previous  Demand  for  Payment  as 
Evidence  of  Willingness  to  Accept  Amount, — A  receipt  by  a  land- 
owner for  the  amount  of  an  award  which  states  that  the  payment 
was  made  upon  the  claim  of  the  owner  for  damage  to  the  right  of 
way  to  the  land,  etc.,  and  the  facts  that  a  previous  demand  of  pay- 
ment and  an  expression  of  willingness  to  accept  the  sum  receipted 
for  had  been  made,  are  in  effect  tantamount  to  an  agreement  on  the 
part  of  the  owner  not  to  proceed  further.  Ft.  Worth  Ice  Co.  v,  Chi- 
cago, R.  I.  &  T.  R.  Co.,  (Tex.)  33  S   W.  Rep.  159. 

Same — Payment  to  Mortgagees — Pig /its  of  Railroad  Company  on 
Foreclosure — Ontario  Statutes. — A  railway  company  took  possession 
of  certain  lands  under  warrant  of  the  county  court  judge,  and  pro- 
ceeded with  an  arbitration  with  the  owners  as  to  their  value.  The 
lands  were  subject  to  a  mortgage  to  the  plaintiffs,  who  received  no 
notice  of,  and  took  no  part  in,  the  arbitration  proceedings,  and  gave 
no  consent  to  the  taking  of  possession.  An  award  was  made,  but 
was  not  taken  up  by  either  the  railway  company  or  the  owners.  The 
plaintiffs  brought  this  action  against  the  railway  company  and  the 
owners  for  foreclosure,  offering  in  their  claim  to  take  the  compen- 
sation awarded,  and  release  the  lands  in  the  possession  of  the  railway 
company.  Held^  that  the  railway  company  were  proper  parties  to 
the  action,  and  that  the  plaintiffs  were  entitled  to  a  judgment  against 
all  the  defendants  with,  in  view  of  the  offer,  a  provision  for  the  re- 
lease of  the  lands  in  the  possession  of  the  railway  company  on  pay- 
ment to  the  plaintiffs  of  the  amount  of  the  award.  Also  held^  per 
OsLER  and  Maclennan,  JJ.A.,  subsection  25  of  section  20,  R.  S. 
O.  ch.  170,  applies  only  where  the  compensation  has  been  actually 
ascertained  and  paid  into  Court.  Scottish  American  Inv.  Co.  z'. 
Prittie,  20  Ontario  App.  Rep.  398. 

Same — Review  of  Award  of  Compensation — Sufficiency  of  Assign- 
ment of  Error  as  to  Proof  of  Value  of  Property  Before  and  After 
Construction  of  Road, — An  assignment  of  error  that  a  property  owner 
was  permitted  to  prove  the  value  of  his  property  immediately  before 
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the  construction  of  the  road  and  its  value  immediately  after  is  not 
available  where  it  appears  that  objections  to  questions  as  to  the 
value  after  the  construction  which  did  not  limit  the  witnesses  to  a 
consideration  of  the  depreciation  in  value  caused  by  an  obstruction 
complained  of  were  sustained.  Atchison  &  N.  R.  Co.  v.  Boerner, 
(Neb.)  63  N.  W.  Rep.  787. 

Same — Same — Canadian  Railway  Act  of  1888 — Jurisdiction  of 
Reviewing  Court, — Where  an  award  of  compensation  made  in  an 
arbitration  under  the  Canadian  Railway  Act,  1888  (51  Vict.  c.  29), 
was  appealed  from  under  section  161,  subsection  2 — held^  that  the 
court  rightly  exercised  its  jurisdiction  by  reviewing  the  award  as  if  it 
had  been  the  judgment  of  a  subordinate  court;  that  is,  by  deciding 
whether  a  reasonable  estimate  of  the  evidence  had  been  made.  It 
was  not  authorized  by  the  section  to  disregard  the  award  and  deal 
with  the  evidence  de  novo  as  if  it  had  been  a  court  of  first  instance. 
Atlantic  &  N.  W.  R.  Co.  and  Wood  et  aL  [1895],  Ontario  App.  Cas. 

257. 

Same — Same — Conclusiveness  of  Verdict. — A  jury's  verdict  is  en- 
titled to  great  weight  in  expropriation  proceedings,  fixing  the  value 
of  land  sought  to  be  expropriated,  and  will  be  annulled  only  when 
manifestly  erroneous.  New  Orleans  Ft.  J.  &  G.  I.  R.  R.  v.  Mc- 
Neeley,  (La.)  17  So.  Rep.  798.  A  portion  of  the  opinion  of  the 
court  on  rehearing  is  as  follows:  "We  thought,  and  still  think, 
that  the  jury,  commended  by  the  district  judge  as  *  exceptionally 
intelligent  and  a  careful  body  of  men,'  who  had  visited  the  premises 
in  question,  *  at  the  request  of  both  parties,*  had  correctly  fixed  the 
value  of  the  land.  The  verdict  of  the  jury  was  unanimous.  In 
Telegraphic  Cable  Co.  v.  Railway  Co.,  43  La.  Ann.  522,  525,  this 
court  said:  *It  has  long  been  held  in  this  state  that  the  jury  of 
freeholders,  authorized  by  our  laws  to  act  in  expropriation  proceed- 
ings, have  to  some  extent  the  character  and  authority  of  experts, 
supposed  to  have  some  personal  knowledge  of  the  matters  submitted 
to  them,  and  authorized  to  rely  on  their  opinions  as  well  as  on  the 
testimony  adduced  before  them.  Their  verdicts  are,  indeed,  sub- 
ject to  review  by  appeal,  and  may  be  amended  when  manifestly  in- 
adequate or  excessive;  but  they  are  entitled  to  great  respect,  and 
will  not  be  interfered  with  except  in  cases  of  gross  or  manifest  error/ 
— citing  Railroad  Co.  t\  Avart,  11  La.  190;  Remy  v.  Municipality 
No.  2,  12  La.  Ann.  500.  Here,  as  in  that  case,  the  award  has  no 
feature  *of  gross  and  manifest  excess.' " 

Same — Same — Same, — A  judgment  on  appeal  from  an  award  of 
damages  in  condemnation  proceedings  is  conclusive  as  to  questions 
actually  litigated  therein,  and  as  to  all  matters  necessarily  within 
the  issues,  although  not  formerly  litigated,  Atchison  &  N.  R.  Co.  v, 
Boerner,  (Neb.)  63  N.  W.  Rep.  787,  reaffirming  Atchison  &  N.  R. 
Co.  V,  Boerner,  34  Neb.  240, 

Same — Same — Attendance  of  Circuit  Judge — Michigan  Statute, — 
Under  the  rule  laid  down  in  Railway  Co.  v.  Dunlap,  47  Mich.  456, 
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Beview  of  Award  Abstracts  of  Recent  Decisions 

the  award  of  the  jury  in  condemnation  proceedings,  instituted  in 
the  circuit  court,  cannot  be  disturbed  on  account  of  the  attendance 
of  the  circuit  judge  to  decide  questions  of  law  and  administer  oaths 
to  witnesses,  as  provided  by  How.  Stat.  §  3466,  unless  some  ruling 
or  instruction  of  the  circuit  judge  is  clearly  erroneous  and  leads  to 
the  plain  conclusion  that  the  jury  were  thereby  prejudiced  against 
the  party  complaining.     Union  Depot  Co.  v.  Backus,  103  Mich.  556. 

Same — Same — Conflicting  Evidence  as  to  Damage  to  Land. — A  ver- 
dict on  conflicting  evidence  as  to  whether  land  not  taken  was  dam- 
aged will  not  be  disturbed  on  appeal.  Allmon  v.  Chicago  P.  &  M. 
R.  Co.,  (111.)  39  N.  E.  Rep.  569. 

Same — Same — Refusal  to  Allow  Company  to  Shaw  Unproductiveness 
of  Land — Harmless  Error. — Where  the  proof  showed  that  the  land 
alleged  to  have  been  damaged  was  a  timbered  tract,  only  a  few 
acres  of  it  cleared,  and  the  witnesses,  in  fixing  its  value  before  and 
after  the  location  of  the  road,  treated  it  as  a  piece  of  unfenced, 
timbered  land,  producing  no  present  income,  the  refusal  of  the 
court  to  permit  the  railroad  company  to  show,  on  cross-examination 
of  the  owner  of  the  land,  that  he  derived  no  income  from  it  was 
harmless  error.  Chicago,  P.  &  M.  R.  Co.  v.  Goff,  (III.)  41  N.  E. 
Rep.  1 1 12. 

Same — Same — Misleading  Instruction  as  to  Estimation  of  Damages 
to  Particular  Tract. — Where  it  is  apparent  that  the  jury  could  not 
have  been  misled  as  to  which  particular  tract  of  land  was  referred 
to  in  an  instruction  as  to  the  estimation  of  damages,  a  judgment 
upon  their  verdict  will  not  be  disturbed.  Chicago,  P.  &  M.  R.  Co. 
V.  Goff,  (111.)  41  N.  E.  Rep.  1012. 

Same — Eff^ect  of  Appeal  from  Award  as  Inadequate  to  Vacate  Judg- 
ment in  Condemnation  Proceedings, — An  appeal  by  a  property  owner 
from  a  determination  in  a  proceeding  to  acquire  property  by  the 
exercise  of  the  right  of  eminent  domain  solely  upon  the  question  of 
adequacy  of  compensation,  and  an  abandonment  of  all  other  de- 
fenses will  not  have  the  effect  to  vacate  the  judgment.  Los  Angeles 
P.  &  G.  R.  Co.  V.  Rurapp,  104  Cal.  20. 

H^>HTr\2\— Decision  on  Appeal  as  La7v  of  Case. — AV here,  on  the 
hearing  in  the  supreme  court  of  an  appeal,  the  award  of  damages, 
which  alone  is  appealed  from,  is  set  aside,  and  the  question  of  dam- 
ages ordered  submitted  to  a  new  jury,  and  the  parties  enter  upon  a 
new  trial  without  a  motion  for  a  rehearing,  they  adopt  the  decision 
on  the  appeal  as  the  law  of  the  case,  and  the  questions  then  decided 
are  therefore  res  judicata.      Union  Depot  Co.  v.  Backus,  103  Mich. 

556. 
Same — Constitutionality  of  California    Statute  Allowing    Costs   on 

New  Trial  on  Failure  to  Obtain  Greater  Compensation. — A  statutory 

provision  (Code  Civ.  Proc.  Cal.  §  1254),  that  "  in  all  cases  where  a 

new  trial  has  been  granted  upon  the  application  o£  the  defendant, 

and  he  has  failed  upon  such  trial  to  obtain  a  greater  compensation 

than  was  allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
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shall  be  taxed  against  him  "  is  not  unconstitutional  because  allow- 
ing private  property  to  be  taken  for  a  public  use  without  just  com- 
pensation.    Los  Angeles  P.  &  G.  R.  Co.  v^  Rumpp,  104  Cal.  20. 

Same — Cosis  on  New  Trial — Failure  to  Obtain  Greater  Compensa- 
tion— Payment  of  Award  on  First  TriaL — Where  the  result  of  a  sec- 
ond trial  shows  that  the  first  award  to  a  property  owner,  if  not  more 
than  he  was  entitled  to,  was  at  least  just  and  full  compensation,  and 
that  the  first  sum  awarded  has  been  paid  by  the  railroad  company, 
the  property  owner  cannot  complain  that  the  costs  of  an  unsuccess- 
ful effort,  by  way  of  a  second  trial,  to  obtain  greater  compensation 
are  taxed  against  him,  Los  Angeles  P.  &  G.  R.  Co.  v.  Rumpp,  104 
Cal.  20. 


Pennsylvania,  Poughkeepsie  &  Boston  Railroad  Co. 

V. 

Trimmer  (Augustus). 

{Court  of  Chancery  of  New  Jersey ^  March  5,  1895.) 

Eminent  Domain — Damages— Right  of  Succeeding  Railroad  to  have 
Damages  Assessed  against  its  Predecessor  Readjusted— Mistaken  Owner- 
ship of  Land  as  Ground  for — Jurisdiction  of  Equity — When  Refused^ — 
When  a  railroad  company  upon  coming  into  possession  of  property- 
affixed  by  its  predecessor  to  land  for  which  no  compensation  has  been 
made  to  the  owner  seeks  an  equitable  adjustment  of  the  damages  to 
which  such  owner  is  entitled,  on  the  ground  that  the  predecessor  com- 
pany was  mistaken  as  to  the  ownership  of  the  land,  equity  will  not  as- 
sume jurisdiction  in  the  absence  of  evidence  that  due  inquiry  as  to  the 
title  to  the  land  was  made  when  such  property  was  so  affixed. 

Same— Same — License  to  Road  to  Build  Bridge  Piers  on  Land  as 
Ground  for  Equitable  Jurisdiction  — Evidence. — In  condemnation  pro- 
ceedings by  a  railroad  company  against  land  on  which  its  predecessor  in 
interest  had  built  piers  for  a  bridge,  evidence  that  the  landowner  had 
verbally  stated  to  such  predecessor  that  the  work  of  building  the  piers 
might  ••  continue  until  he  wanted  it  stopped  "  does  not  show  grounds  for 
equitable  jurisdiction. 

Same— Unauthorized  Construction  by  Predecessor  of  Piers  for  Bridge 
—Value  of  Such  Piers  as  Element  of  Damages  In  Condemnation  Proceed- 
ings.— Where  a  railroad  company  seeks  to  comdemn  land  on  which  its 
predecessor  located  tracks  and*  built  stone  piers  for  a  bridge  without  the 
consent  of  the  landowner,  it  is  proper  to  regard  such  piers  as  the  prop- 
erty of  the  landowner,  appraising  them  at  their  market  value,  if  any, 
and  not  at  their  cost 

Henry  5.  Harris,  for  complainant. 
C.  H.  Beasley,  for  defendant. 
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Bird,  V.C. — The  complainant  presents  two  reasons  for 
coining  into  this  court  for  relief:  One  is  that  two  of  the  four 
piers  which  were  constructed  in  order  to  complete 
■the  viaduct  across  the  Delaware  river  were  built 
under  the  mistaken  conviction  that  the  defendant  did  not 
own  the  land ;  the  other  is  license  or  permission  from  Trimmer 
to  proceed  with  the  construction  of  said  piers  until  he  should 
notify  the  plaintiff  to  the  contrary. 

I   find  nothing  in  the  case  to  justify  me  in  belieVing  that 

the  original  company,  under  which  the  complainant  claims, 

considered   whether  Trimmer  or  any  other  person  was  the 

owner  of  the  land  upon  which  the  two  piers  on  the 

Mistake  as        New  Jersey  side  of  the  center  of  the  river  Delaware 

rea4j"u8tm'ijDt  ^^^^  erected,  or  that  it  had  any  conviction  or 
or  damages.  belief  with  respect  theretp.  There  is  nothing  to 
show  that  it  made  the  slightest  inquiry  upon  this 
subject.  It  is  true  that  upon  this  hearing  it  produced  the 
deed  under  which  Trimmer  claims  title  to  the  land  adjoining, 
and  demonstrated  by  an  actual  survey  from  that  deed  that  the 
survev  and  the  boundaries  of  his  land  are  limited  to  certain 
heaps  of  stone,  at  points  designated  in  his  deed  as  at  low 
water,  or  at  the  water's  edge,  but  there  is  nothing  to  show 
that  any  investigation  respecting  these  important  facts  was 
undertaken  before  preparations  for  the  present  hearing,  or, 
at  most,  before  1889,  seven  years  subsequent  to  the  construc- 
tion of  said  piers.  Therefore,  upon  the  ground  of  mistake,  I 
think  the  complainant  has  failed. 

Has  the  complainant  succeeded  any  better  with  respect  to 
the  allegations  of  license  ?  I  think,  when  a  person  excuses 
what  would  otherwise  be  a  trespass  upon  the  ground  of  license, 
such  license  should  clearly  be  established. 

The  original  company  under  which  the  present  one  claims 
title  entered  upon  the  premises  of  the  defendant  with  a  high 
hand  and  an  apparent  total  disregard  of  his  legal  rights.  I 
Terbai  license  havc  Searched  in  vain  for  some  slight  evidence  of 
to  railroad  as  knowledge  upon  the  part  of  Trimmer  of  the  en- 
ssiiessmentof  croaclimcnts  upon  the  part  of  the  company  upon 
damages.  his  land  which  he  did  not  object  to,  and  so  become 

bound  under  the  doctrine  of  acquiescence,  but  nothing  of  the 
kind  is  disclosed.  Nor  am  I  satisfied  that  there  was  any  direct 
license  or  permission  given  by  Trimmer  for  the  erection  of 
these  piers,  or  for  any  other  trespass  upon  his  lands. 
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The  most  direct  and  unequivocal  testimony  upon  this  point 
is  that  of  Stanton,  who  was  the  superintendent  of  the  Penn- 
sylvania, Slatington  &  New  England  Company,  which  is  the 
company  who  committed  the  trespass  complained  of  in  1882. 
Stanton  says  that  in  May  or  June  of  that  year  he 
w^as  at  Columbia,  and  met  Trimmer  and  Ward,  and  Same-Evi- 
that  the  subject-matter  was  then  under  discussion  i^ed. 
between  them.     He  says  that,  although  they  did 
not  agree  as  to  what  should  be  done,  yet  Trimmer  told  him, 
in  Ward's  presence,  that   he  might  proceed  with  the  work 
until  he  notified  him  (Stanton)  to  the  contrary.      He  says  that 
he  only  saw  Trimmer  on  two  occasions,  and  that  he  thinks 
work  was  begun  on  the  piers  then. 

However,  he  limits  it  to  the  work  on  the  piers  in  the  river, 
but  saying  not  on  the  piers  on  the  land  of  Mr.  Trimmer.  On 
this  occasion  Mr  Ward  was  present.  Stanton  was  asked  to 
state  what  passed.  He  says:  **  Mr.  Ward  tried  to  settle  with 
Mr.  Trimmer  for  the  right  of  way,  and  agree  upon  the  price. 
They  reached  no  agreement,  and  Mr.  Trimmer  said  cit  that 
time  what  work  must  stop,  and  I  said  to  Mr.  Trimmer  that, 
inasmuch  as  the  negotiations  were  going  on.  I  thought  he 
ought  to  allow  them  to  go  on.  He  said,  after  some  little 
hesitation,  that  he  would  allow  them  to  go  on.  Before  I  left 
I  said,  *  Won't  you  give  us  in  writing  when  you  want  us  to 
stop, — won't  you  write  us? '  and  he  said  he  would  do  so;  he 
would  write  me.  The  work  was  going  on  then,  working  on 
one  of  the  piers,  which  Mr.  Trimmer  knew  it  was  being 
builded  on  his  land,  which  he  claimed."  He  says  that  after 
this  interview  he  saw  Trimmer  about  the  work  often. 

Notwithstanding  he  had  previously  said  that,  at  the  time 
of  these  negotiations,  they  were  only  at  work  on  the  piers  in 
the  river,  he  subsequently  says  that,  at  the  time  of  these 
negotiations,  they  were  working  on  Mr.  Trimmer's  land.  He 
says:  '*  I  went  with  Mr.  Ward  to  see  Mr.  Trimmer,  because 
Ward  thought  that  I  might  help  with  the  negotiations." 
Stanton  had  heard  from  Danford  that  Trimmer  was  objecting 
to  their  proceeding  with  the  work  on  his  land.  Having  heard 
this,  he  says  that  his  object  in  seeing  Trimmer  was  to  procure 
from  him  the  consent  that  the  work  might  continue. 

At  this  point  I  thmk  that  I  ought  to  observe  that  these  last 
statements  from  Stanton  show  that  it  was  later  than  May  or 
June  when  he  had  this  interview  with  Trimmer.     It  is  per- 
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fectly  clear  from  the  testimony  of  Ward,  as  well  as  of  Trim- 
mer, that  Trimmer  and  Ward  did  not'  meet  with  respect  to 
these  negotiations  until  in  harvest  time,  or  after  the  4th  of 
July;  and  that  when  they  did  meet,  according  to  all  the  testi- 
mony, considerable  work  had  been  done  upon  the  piers  on  the 
New  Jersey  side  of  the  river.  Ward  went  to  see  Trimmer, 
and  found  him  in  his  harvest  field.  Besides  these  facts, 
Stanton,  later  on  in  his  testimony,  says  that  the  company  had 
been  doing  more  or  less  work  all  the  time  previously. 

In  this  very  connection  I  ought  also  to  remark  that  an  effort 
has  been  made  to  prove  that  Mr.  Trimmer  was  present  several 
^  times  a  week  from  the  very  commencement  of  the 
AcqaieMence  of  work  on  the  Ncw  Jersey  side  of  the  river,  which 
'•"*!j™'"  Mr.  Trimmer  himself  emphatically  denies,  saying 
estoppel.  that  he  did  not  know  that  they  had  commenced 

work  there  at  all  until  after  the  4th  of  July,  in  the 
year  1882,  and  Stanton  says  that  he  (Stanton)  had  been  there 
very  frequently  up  to  that  period  of  time,  but  that  he  never 
had  met  Trimmer  before  he  met  him  with  Ward,  at  this  in- 
terview above  named. 

This  must  put  out  of  the  case  the  insistment  that  Mr. 
Trimmer  was  apprised  of  what  the  company  was  doing  upon 
his  land  before  harvest  time  of  that  year,  which  it  is  well 
known  was  in  the  early  part  of  July.  The  testimony  shows 
that  one  Danford  had  contracted  with  the  company  to  erect 
these  piers.  Stanton,  as  has  been  said,  states  that  he  was 
there  once  a  week,  or  at  least  once  in  every  two  weeks,  and 
that  after  the  alleged  interview  with  Mr.  Trimmer,  in  which 
Trimmer  consented  that  the  company  might  go  on  with  the 
work,  Danford  and  Danford's  men  told  him  that  Trimmer 
was  objecting  to  their  proceeding.  This  is  in  full  corrobora- 
tion of  Trimmer's  statement,  and  of  all  the  circumstances  in 
the  case  as  developed  by  the  testimony.  As  we  examine 
the  testimony  of  Mr.  Ward,  who  was  the  agent  of  th^  com- 
pany to  purchase  the  right  of  wa)'',  we  will  see  very  clearly 
that  the  interview  which  Stanton  speaks  of  was,  as  I  have 
intimated,  much  later  than  May  or  June;  for  he  says  he  went 
at  the  instance  of  Mr.  Ward,  to  assist  in  completing  the  nego- 
tiations with  Trimmer. 

The  plain  purport  of  Mr.  Ward's  testimony  is  that  he  had 
no  interviews  at  all  with  Trimmer  until  after  the  4th  of  July. 
At  one  of  these  interviews  it  appears  that  Ward  proposed  to 
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Trimmer  to  give  him  $500,  in  order  to  obtain  his  consent  that 
they  might  go  on  and  finish  the  piers,  and  that,  when  the 
amount  of  compensation  for  his  land  was  ascertained,  the 
company  should  have  credit  for  the  $500.  The  testimony 
before  me  is  by  no  means  conclusive  that  Mr.  Trimmer 
accepted  the  offer.  Nor  is  there  any  evidence  that  the  money 
was  ever  paid  or  tendered  to  him.  Ward  says  that  he  left  in 
the  early  part  of  September,  and  that  these  negotiations  with 
Trimmer,  in  which  he  offered  him  the  $500  as  stated,  took 
place  about  one  week  before  he  left. 

Upon  the  question  of  license  or  permission  from  Trimmer, 
the  testimony  is  as  follows:  ** By  Ward:  Q.  What  was  said 
by  you  to  him  about  going  on  with  the  work?   Try 
to  remember  what  that  was.     A.   I  can't  recollect  fji^^ined. 
the  conversation,     I  think  that  I  asked  Mr.  Trim- 
mer to  allow  us  to  go  on  with  the  work, — to  go  on  until  such 
times  as  we  should   come  to  some  understanding  about  it. 
Q.  What  did  he  say?   A.  He  said,  *  You  can  go  on  until  such 
time  as  I  notify  you  to  stop.*     I  came  back  and  notified  Mr. 
Danford.     Q.  This  was  the  latter  part  of  August  or  early  in 
the  month  of  September  ?     A.   Yes,  sir." 

All  this  evidently  would  not  have  taken  place  with  Ward 
had  there  been  any  definite  understanding  between  Trimmer 
and  Stanton  previously  thab  Stanton  speaks  of,  unless  Trimmer 
had  revoked  his  license  given  to  Stanton,  since  it  is  very 
manifest  that  Trimmer  had  been  objecting  to  proceeding  with 
the  work.  The  language  employed  by  Mr.  Ward,  when  he 
says  that  he  offered  $500  to  Trimmer  to  get  his  consent  that 
they  might  proceed  to  finish  the  work,  establishes  the  fact 
that  Trimmer  was  all  the  while  objecting.  This  question  was 
put  to  Ward:  **  Q.  You  started  to  build  these  piers  without 
any  consent  of  Mr.  Trimmer,  did  you  not  ?  A.  Yes;  I  do 
not  think  we  ever  got  any  actual  consent  of  Mr.  Trimmer,  or 
any  objection  by  Mr.  Trimmer  either." 

As  above  stated,  however,  Stanton  says  that  Mr.  Trimmer 
had  objected.  Trimmer  denies  having  given  any  license  or 
permission  to  Stanton  or  to  any  one  else.  Trimmer  says  that 
the  first  he  heard  of  their  commencing  operations  on  the  Ne^v 
Jersey  side  of  the  Delaware  was  about  the  4th  of  July,  and 
that  about  the  7th  or  8th  of  July  Ward  called  upon  him ;  that 
it  was  in  hay  and  harvest  time ;  and  that  he  was  so  busy  that 
he  could  not  then  go  and  look  after  the  matter.     He  called 
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again  and  Trimmer  was  in  the  harvest  field.  They  went  from 
there  to  Mr.  Shipman's  office  in  Belvidere,  with  the  view  of 
negotiating  for  the  right  of  way. 

I  should  observe  that  Ward  in  no  part  of  his  testimony 
corroborates  the  statement  of  Stanton  respecting  the  interview 
of  the  latter  with  Trimmer  in  Columbia,  nor  was  he  interro- 
gated about  it. 

A  consideration  of  the  admitted  facts,  the  preponderance  of 
testimony  as  to  those  that  are  seriously  questioned,  and  all 
the  circumstances  of  the  case,  lead  me  to  the  conclusion  that 
nothing  took  place  to  justify  the  company  in  supposing  that 
it  had  the  license  or  permission  from  Trimmer  to  proceed 
with  their  work  upon  his  land. 

The  grounds  upon  which  alone  this  court  can  entertain 
jurisdiction  not  having  been  established,  the  case 
d*m""**'  might  properly  end  here.  But  as  the  history  of 
the  case  as  developed  before  me  justifies  the  belief 
that  whatever  may  be  the  result  of  the  investigation  in  this 
court  the  opinion  of  the  court  of  last  resort  will  be  sought, 
it  will  be  proper  for  me  to  determine  the  only  remaining  ques- 
tion presented  by  the  bill  and  the  evidence  in  the  case,  in 
order  to  save  the  necessity  of  sending  it  back  to  this  court  to 
determine  that  point;  that  is,  ascertaining  the  value  of  the 
land  or  the  proper  compensation  to  be  paid  to  Trimmer. 

The  line  of  the  railroad  crosses  the  lands  of  Trimmer  upon 
the  north  side  of  a  street  called  **  Columbus  Street,**  in  the 
village  of  Columbia,  located  about  eight  miles  north  of  Belvi- 
dere on  the  banks  of  the  Delaware.  It  crosses  his 
Element  of  l^nd  SO  near  to  the  said  street  as  to  cut  in  twain 
damages.  lots  which  are  described  as  village  lots  of  the  depth 

of  about  200  feet.  There  are  no  streets  north  of 
the  line  of  the  railroad,  and  none  projected.  Indeed,  all  of 
the  land  immmediately  contiguous  to  the  lots  spoken  of  is 
farm  land.  Although  the  testimony  is  uncertain  as  to  the 
population  of  the  village,  it  perhaps  does  not  exceed  300  in- 
habitants. There  is  no  testimony  giving  the  slightest  assur- 
ance of  any  immediate  growth.  It  cannot  be  affirmed,  from 
what  appears,  that  these  lands  will  advance  in  value  within 
any  reasonable  period  of  time.  A  portion  of  these  lands 
furthest  from  the  river,  and  upon  the  eastern  side  of  the  tract, 
upon  which  Church  Street  has  been  projected,  but  not  opened, 
and  which  Mr.  Trimmer  says  may  be  divided  into   12  lots, 


R  Cm!!*'J  eminent  domain  143 

Penn..  P.  &  B.  R.  Co.  •.  Trimmer  ^^^uS 

appears  to  be  nothing  more  than  farm  land.  The  rest  of  the 
land  which  he  claims  should  be  valued  as  village  lots  may 
properly  be  so  regarded,  except  the  low  parcel  between  the 
first  two  piers,  over  which  the  water  flows  at  every  consider- 
able rise  in  the  Delaware.  The  whole  quantity  of  land  which 
is  sought  to  be  condemned,  including  the  land  under  water 
to  the  center  of  the  Delaware,  is  one  acre  and  two  thirds. 

In  ascertaining  the  proper  compensation  to  be  paid  Trim- 
mer, I  have  considered  that  the  piers  belonged  to  him,  although 
the  erection  of  them  did  not  cost  him  anything.  unauthoriEwi 
I  have  also  considered  that  he  had  such  an  interest  constroction 
in  the  parcel  of  land,  the  title  to  which  is  in  dis-  ««» ''^"'f  ««•»-  . 
pute,  as  to  make  it  proper  to  place  some  value  owuersprop- 
upon  that  interest,  in  order  finally  to  determine  the  ^^tj, 
controversy  between  the  railroad  and  Mr.  Trimmer;  and  as 
to  the  parcel  of  land  over  which,  or  over  a  portion  of  which, 
the  New  York,  Susquehanna  &  Western  Railroad  bed  is  laid, 
I  have  likewise  considered  what  its  value  is  to  Mr.  Trimmer. 
Very  much  has  been  said  in  the  testimony  as  to  the  cost  of 
the  construction  of  the  four  piers.  This  cost  was  several  thou- 
sand dollars.  But  no  evidence  was  offered  to  show  that 
these  piles  of  stone  and  cement  are  of  any  actual  value  to  Mr. 
Trimmer,  which  must  be  the  foundation  of  my  judgment. 
It  was  admitted  on  the  argument  that  those  piers  have  no 
market  value.  Indeed,  if  that  amount  of  rock  or  stone  had 
been  forced  to  the  surface,  by  some  effort  of  nature,  upon  any 
other  portion  of  the  land  of  Mr.  Trimmer  over  which  the  line 
of  the  railroad  runs,  it  never  would  have  been  suggested  that 
such  natural  formation  increased  the  value  of  the  premises  to 
Trimmer,  unless  its  mineral  qualities  made  it  of  some  special 
value.  These  statements  are  made  for  the  purpose  of  show- 
ing that  I  have  taken  into  account  every  interest  to  which 
Mr.  Trimmer  made  claim  in  estimating  the  damages  which 
ought  to  be  paid  to  him  by  the  complainant.  These  state- 
ments are  based  upon  the  case  of  Trimmer  v.  Railroad  Co., 
55  N.  J.  L.  46,  so  far  as  I  am  able  to  understand  that  case. 

It  is  my  judgment  that  in  1889,  when  the  commission  made 
their  return,  Mr.  Trimmer  was  entitled  to  $2550  as  damages 
for  the  land  taken  by  the  company,  and  interest  upon  that 
sum  from  that  time  until  the  present. 

I  will  advise,  as  above  intimated,  that  the  bills  be  dismissed 
with  costs. 
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V. 

DONEY  (M.). 
\Court  of  Appeals  of  Kansas,  So,  Dept.,  Feb.  6, 1896.) 

Eminent  Domain  [(1)  p.  24] — Measure  of  Damages  [(1)  p.  164]. — The 
measure  of  damages  to  land  by  the  location  of  a  railroad  through  it, 
aside  from  the  value  of  the  land  appropriated  for  the  right  of  way,  is  the 
depreciation  in  the  market  value  of  the  land  by  reason  of  such  location 
of  the  road;  and,  as  tending  to  show  such  depreciation,  all  the  incon- 
veniences directly  caused  by  the  road  may  be  taken  into  consideration. 

Same — Elements  of  Damages  [(2)  p.  130] — How  far  Grounds  of  Award. — 
Upon  the  trial  of  an  appeal  trom  the  award  of  commissioners  for  com- 
pensation for  the  value  of  land  taken  by  a  railroad  company  in  condem- 
nation proceedings,  and  for  damages  sustained  by  the  owner  of  the  land 
by  reason  of  sucli  taking,  in  determining  the  question  as  to  the  actual 
depreciation  of  the  market  value  of  the  balance  of  the  land  resulting 
from  the  construction  of  the  road  through  it,  evidence  may  be  permit- 
ted of,  and  the  jury  have  a  right  to  take  into  consideration,  the  proxim- 
ity of  the  road  to  the  house  of  the  owner,  and  the  noise  and  smoke  in 
the  operation  of  the  trains;  but  these  facts  cannot  betaken  into  account 
as  a  basis  or  ground  for  awarding  damages,  because  they  rest  upon 
sources  of  injury  too  remote. 

Same— Error  in  Refusing  Instruction  as  to  Basis  of  Award. — It  is  error 
for  the  court  to  refuse  an  instruction  to  the  jury  to  the  ehect  that  such 
inconveniences  are  not  a  basis  for  awarding  damages  in  condemnation 
proceedings. 

Error  from  Kingman  county  district  court.     Reversed. 
W,  M.  Whitelaw,  for  plaintiff  in  error. 

Cole,  J, — This  was  an  appeal  from  the  award  of  commis- 
sioners for  compensation  for  the  value  of  land  taken  by  the 
Omaha,  Hutchinson  &  Gulf  Railway  Company  in  condemna- 
tion proceedings,  and  for  damages  sustained  by  the 
Case  stated.  owner  of  the  land  by  reason  of  such  taking.  The 
railroad  company  brings  the  case  here  for  review.  All  the 
alleged  errors  in  this  case  may  be  considered  together,  for  all 
relate  to  practically  the  same  question. 
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It  appears  from  the  record  that  the  plaintiff  in  error,  in  the 
construction  of  its  line  of  road,  crossed  a  three-acre 
tract  belonging  to  the  defendant  in  error,  located 
in  the  suburbs  of  the  city  of  Kingman.  Condemnation  pro- 
ceedings were  had  under  the  statute,  and  the  defendant  in 
error  appealed  from  the  award  of  the  commissioners.  Upon 
the  trial  of  this  appeal  in  the  district  court,  evidence  was 
received,  over  the  objection  of  plaintiff  in  error,  as  to  the 
damages  sustained  by  reason  of  the  smoke,  noise,  jarring  of 
the  ground  from  the  operation  of  the  trains  of  said  road,  and 
the  proximity  of  the  road  to  the  house  of  the  owner.  At  the 
close  of  the  testimony,  plaintiff  in  error  requested  the  court  to 
instruct  the  jury  that  no  damages  could  be  awarded  in  favor 
of  the  defendant  in  error  on  account  of  the  smoke,  noise, 
escape  of  steam,  and  the  operation  and  running  of  trains, 
which  instruction  the  court  refused.  The  jury  returned  a 
verdict  allowing  Sioo  as  damages  for  the  land  appropriated, 
$200  for  damages  on  account  of  noise,  smoke,  steam,  and 
operation  of  trains,  and  $246  for  other  causes  not  specified. 
The  admission  of  the  evidence  with  regard  to  these  incon- 
veniences, and  the  refusal  of  the  court  to  give  the  instruction 
requested  is  what  the  plaintiff  in  error  here  complains  of. 

We  are  of  the  opinion  that  this  case  was  tried  upon  an  er- 
roneous theory  of  the  law.     It  is  contended  by  plaintiff  in  error 
that,  in  the  assessment  of  damages  sustained  by  the  owner  of 
land  by  reason  of  the   construction   ot  a  railroad 
through  it,  evijdence  is  not  permissible  as  to  the  ^rroaeoM 
noise,    smoke,    and  such  kindred   inconveniences;   ^ward. 
and  counsel  relies,  in  support  of  his  position,  on  the 
decisions  of  our  supreme  court  in  Railway  Co.  v.  Garside,  10 
Kan.    552,  and    Railway  Co.   2k   Cuykendall,  42    Kan.    234. 
These  cases  hardly  support  the  view  contended   for  by  coun- 
sel.    Both  were  actions  brought  by  owners  of  abutting  prop- 
erty for  damages  sustained   by  reason  of  the  operation  of  a 
railroad  over  a  public  highway  adjoining  their  premises;  the 
latter  case  simply  reaffirming  "the  doctrine  laid  down  in  the 
former.      In  the  Garside  case  the  court  held  that  damages  for 
the  inconveniences  above  named   could  not   be   recovered — 
First,  for  the  reason  that  the  plaintiff,  not  being  the  owner  of 
the  fee  in  the  public  highway,  sustained  no  damages  from 
the  causes  named  which  were  not  sustained  by  the  public  in 
general;  and,  second,  that  such  damages  are  too  remote  to 
3  (n.  8.)  a.  &  E.  R.  Cos.— 10 
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form  the  foundation  for  a  cause  of  action.  And  this  we  con- 
ceive to  be  the  proper  rule  in  cases  of  this  character. 

But  where  a  railroad  is  constructed  across  the  premises  of 
a  person,  the  measure  of  damages,  aside  from  the  value  of 
M  ftsure  f  ^^^^  actually  appropriated  is  the  depreciation  of 
dftniifcgei—  the  market  value  of  the  balance  of  the  premises, 
Facts  affect-  resulting  from  the  Construction  of  the  road;  and, 
*"*•  in  determining  what  this  depreciation  is,  evidence 

may  be  permitted  of,  and  the  jury  have  a  right  to  consider, 
the  proximity  of  the  road  to  the  house  or  other  buildings  of 
the  owner,  the  smoke  and  noise  incident  to  the  operation  of 
the  road,  and  any  other  inconvenience  directly  caused  by  the 
construction  of  said  road,  not  as  a  basis  or  ground  for  damages, 
but  as  affecting  the  market  value  of  the  premises.  Weyer 
V.  Railway  Co.,  68  Wis.  i8i;  Hartshorn  v.  Railway  Co.,  52 
Iowa,  613;  Railroad  Co.  v.  Janecek,  30  Neb.  276;  Railroad 
Co.  V,  Gardner,  45  Ohio  St.  309. 

When  evidence  is  permitted,  however,  of  the  inconveniences 
above  named,  the  trial  court  should  properly  instruct  the  jury 
Same-in-  ^s  to  the  purposc  for  which  such  evidence  is  re- 
struetions  ceived ;  and  the  refusal  of  the  trial  court  to  so  in- 
concerning.  struct,  when  requested,  is  material  error.  In  this 
case  the  trial  court  proceeded  upon  the  theory  that  the  owner 
of  land  across  whose  premises  the  railroad  is  constructed  has 
a  right  to  recover  specific  damages  for  such  inconveniences  as 
are  above  named,  fhis  was  error.  Ordinarily,  where  the 
jury  have  found  a  specific  amount  of  damage  upon  an  erro- 
neous measure  of  damages,  a  modification  of  the  judgment  is 
sufficient ;  but,  in  this  case,  such  an  order  would  be  unfair  to 
both  parties  to  this  action.  The  evidence  in  the  case,  aside 
from  that  which  establishes  the  value  of  the  land  actually 
appropriated,  was  practically  confined  to  the  supposed  ele- 
ments of  damage  above  described ;  and,  while  the  jury  allowed 
a  specific  sum  for  such  damage,  the  evidence  does  not  sustain 
a  verdict  for  any  other  damage.  We  therefore  deem  it 
proper  to  remand  the  case  for  another  trial,  under  proper  in- 
structions from  the  court. 

The  judgment  of  the  district  court  is  reversed,  and  this  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 
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Stickney  (Joseph  A.)  et  al. 

(1 50  Illinois,  362.) 

Eminent  Domain— Damages— Damages  to  Property  not  Talceni—Land 
which  is  not  actually  taken  by  a  railroad  company  under  condemnation 
proceeaings  is  not  damaged  unless,  from  the  construction  of  the  road, 
the  market  value  of  such  land  is  lessened. 

Same — Special  Benefits  Resulting  Therefrom— Assessment  Based 
Thereont— If  the  property  is  enhanced  in  value  by  reason  of  a  public  im- 
provement, as  distinguished  from  the  general  benefit  enjoyed  by  the 
community  at  large,  such  property  is  specially  benefited  and  is  to  be 
assessed  for  such  special  benefits,  notwithstanding  every  other  piece  of 
property  upon  or  near  the  improvement  may,  to  a  greater  or  less  degree, 
be  likewise  specially  benefited.  In  other  words,  it  is  not  such  benefits 
as  are  subject  to  the  particular  property,  thereby  excluding  the  consid- 
eration of  such  benefits  as  are  common  to  other  properly  similarly  situ- 
ated, but  it  is  such  benefit  as  that  a  particular  property  is,  by  the  im- 
provement, enhanced  in  value, — that  is,  specially  benefited, — that  are  to 
be  taken  into  consideration  in  levying^  assessment  thereon. 

Same — Offset  of  Benefits — Instruction  to  Jury. — An  instruction  to  the 
jury  in  a  condemnation  proceeding  that,  although  they  believe  from  the 
evidence  that  some  of  the  property  in  controversy  "will  actually  be 
benefited  by  reason  of  the  construction  and  operation  of  the  petitioners' 
railroad,  yet  if  the  jury  fully  believe  from  the  evidence  that  such  bene- 
fits are  not  subject  to  the  respondent's  property,  but  are  shared  by  it  in 
common  with  the  generality  of  property  in  the  vicinity  of  the  line  of 
said  proposed  railroad,  then  such  benefits  are  not  to  be  considered  in 
determining  whether  or  not  the  property  of  said  respondent,  which  is 
not  taken,  will  be  damaged  by  reason  of  taking  a  part  of  its  property, 
and,  operating  and  maintaining  the  petitioners'  railroad,"  is  errone- 
ous, since  certain  property  may  be  benefited  specially  by  a  public  im- 
provement, although  other  property  shares  in  such  benefits. 

Same— Special  Benefits  to  Property. — If  a  piece  of  property  is  en- 
hanced in  value,  such  benefit  to  the  property  cannot  be  said  to  be  com- 
mon to  any  other  piece  of  property,  for  each  individual  piece,  specially 
enhanced  in  value,  is  specially  benefited  within  itself,  irrespective  of  the 
benefit  which  may  or  may  not  be  conferred  by  the  improvement  upon 
other  properties. 

Same—"  General  Benefits  "—What  is  Meant  Thereby. — From  the  fact 
that  property  may  be  specially  benefited  by  an  improvement,  even  though 
that  benefit  be  shared  by  other  property,  it  follows  that  the  benefits 
which  are  designated  as  "general  benefits."  "benefits  common  to  other 
property,"  and  the  like  expressions  to  be  found  in  the  decided  cases,  is 
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meant  those  general,  intangible  benefits  which  are  supposed  to  flow  to 
the  general  public  from  a  public  improvement. 

Same — General  Benefit  Resulting  from  Construction  of  Railroad — Ques- 
tion of  Damages,  How  Affected  Thereby^ — While  a  railroad  built  through 
a  town  or  through  the  country  may  be  a  general  benefit  to  the  commun- 
ity by  affording  additional  facilities  for  travel  and  commerce,  and  there- 
by be  of  benefit  to  the  community  at  large,  the  effect  of  such  general 
benefit  upon  any  particular  piece  of  property  would  be  impossible  of 
ascertainment  and  speculative,  and  such  benefits  therefore  are  not  to  be 
considered  in  estimating  the  question  of  damages  resulting  from  the 
construction  of  a  railroad. 

Same— Measure  of  Damages  to  Land  notTaken^ — The  measure  of  dam- 
ages to  land  not  taken  is  the  difference  in  the  value  of  the  property  be- 
fore the  proposed  construction  and  what  it  will  be  afterwards.  The 
effects  flowing  from  the  proposed  work  upon  the  particular  property  are 
to  be  considered,  and  if  the  value  of  the  land  not  taken,  considered  as  a 
part  of  the  whole  tract  or  separately,  is  equal  to  its  value  before  the  im- 
provement, there  is  no  damage  to  the  property  not  taken. 

Same— Same — Offset  of  Benefits^ — Where  the  value  of  property  is  un- 
changed by  the  construction  of  a  public  improvement,  such  as  the  build- 
ing of  a  railroad,  there  is  no  damage  done  thereto.  Where  such  property- 
receives  benefits  from  the  making  of  the  improvement,  which  are  equal 
to  or  greater  than  the  loss  to  said  property  from  that  cause,  there  is  no 
damage  in  the  legal  sense.  Where  there  is  no  depreciation  in  market 
value,  there  is  no  legal  damage. 

Same — Damages  Must  be  Real,  not  Speculative. — It  follows  that  the 
damages  to  property  not  taken,  which  results  from  the  construction  of  a 
railroad  or  other  public  improvement,  must  be  real,  not  imaginary  or 
speculative;  and  the  damages  must  actually  depreciate  the  market 
value  or  the  use  of  the  property,  and  this  depreciation  is  to  be  deter- 
mined by  a  comparison  of  its  market  value  before  and  after  the  con- 
struction of  the  improvement  which  is  said  to  produce  the  injury. 

Magruder,  J.,  dissentifig. 

Appeal  from  Cook  county  circuit  court.     Reversed, 

B.  J.  Harkness  ( W.  W.  Gurley^  Gen.  Counsel),  for  appel- 
lant. 

Elbert  H,  Gary^  for  all  of  appellees. 

C.  M.  Walker^  for  appellee  Stickney. 
Geo.  W.  Stanford^  for  appellee  Ilett. 

T.  H.  Shnmons,  for  appellee  Grant  Manuf  g  Co. 

Shope,  J. — This  was  a  proceeding  instituted  by  the 
Metropolitan  West  Side  Elevated  Railway  Company  for  con- 
demnation of  right  of  way  across  certain  lots  in  the 
CaseRtae  .  ^j^^  ^j  Chicago,  owned  by  appellees  in  severalty; 
the  Grant  Manufacturing  Company,  appellee,  having  a  lease- 
hold interest  in  the  property  owned  by  appellee  Stickney. 

A  trial  resulted  in  a  verdict  and  judgment  for  damages  to 
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land  taken,  and  for  damages  for  the  removal  of  buildings,  and 
to  the  parts  of  the  lots  not  taken,  in  severalty. 

Thus  there  is  awarded  the  owners  of  the  leasehold  interest 
in  lots  24,  and  the  south  6  feet  of  lot  25,  in  Campbell's  sub- 
division, etc.,  and  **  for  costs  of  removal  from  said  premises, 
and  for  damages  by  the  interruption  to  the  business,  and  for 
the  value  of  the  improvements  in  said  premises,  and  for 
damages  to  the  leasehold  interest  in  the  remainder  of  said 
premises  not  taken,  to  wit,  the  south  125  feet  of  lots  21,  22, 
23,  24,  25,  and  26,  in  said  subdivision,  the  total  sum  of 
§5,150  '* ;  and  to  the  owner  of  the  reversion,  appellee  Joseph 
A.  Stickney,  for  his  reversionary  interest  in  the  -land  taken, 
and  for  damages  to  the  reversion  in  the  south  125  feet  of  lots 
21,  22,  23,  24,  25,  and  26,  in  said  subdivision,  except  lot  24 
and  the  south  6  feet  of  lot  25,  and  in  full  for  damages  to  lots 
19  and  20,  and  to  that  portion  of  lot  26  not  included  in  said 
leasehold  interest,  and  to  lots  27  and  32,  both  inclusive,  all 
in  said  subdivision,  the  gross  sum  of  §15,983;  and  to  the 
owner  (appellee  William  Ilett)  of  the  south  30  feet  of  the 
north  67  feet  of  lots  I,  2,  and  3  in  block  2,  Reed's  subdivision, 
etc.,  as  compensation  for  land  taken  and  for  damages  to  the 
remaining  portion  of  said  premises,  to  wit,  said  lots  i,  2,  and 
3,  the  gross  sum  of  $16,465. 

Numerous  errors  are  assigned,  but  we  shall  find  it  necessary 
to  consider  only  those  questioning  the  correctness  of  the  rul- 
ing of  the  court  in  giving  and  refusing  instructions.  No  ques- 
tion is  raised  as  to  the  correctness  of  the  ruling  of  the  court 
that,  as  to  the  land  taken  for  the  proposed  public  improve- 
ment, the  owner  was  entitled  to  recover  its  full  value  for  the 
purpose  to  which  it  was  devoted  or  of  which  it  was  suscepti- 
ble. The  questions  that  we  shall  consider  relate  solely  to  the 
compensation  to  be  awarded  for  damages  to  the  part  of  the 
land  on  lots  not  taken. 

By  the  eleventh  and  twelfth  instructions  given  for  ?espond- 
ents  the  jury  were  told: 

**  (11)  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  any  of  the  respondents'  property  which  is  not 
taken  will  be  damaged  by  reason  of  taking  a  part  of 
their  property,  and  by  the  construction,  mainten-  '"**"«"<>"• 
ance,  and  operation  of  the  railroad,  then  the  jury  have  no  right 
to  offset  against  such  damages  any  benefits  which  may  arise 
from  the  construction  and  operation  of  such  railroad,  unless 
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the  jury  find  from  the  evidence  that  such  benefits  are  special 
to  respondents'  property,  and  not  shared  by  it  in  common 
with  the  generality  of  property  in  the  vicinity  of  the  line  of 
said  proposed  railroad.  Under  the  laws  of  this  state,  no 
benefits  or  advantages  which  may  accrue  to  the  property  not 
taken,  in  common  with  all  other  property  along  or  near  or  in 
the  vicinity  of  the  line  of  the  proposed  railroad,  by  reason  of 
the  construction  and  operation  of  said  railroad,  can  be  law- 
fully set  off  or  deducted  from  the  damages,  if  any,  to  the 
property  not  taken. 

(i2)  Even  though  the  jury  may  believe  from  the  evidence 
that  some  of  the  property  of  some  of  the  respondents  will  be 
actually  benefited  by  reason  of  the  construction  and  operation 
of  the  petitioner's  railroad,  yet  if  the  jury  further  believe  from 
the  evidence  that  such  benefits  are  not  special  to  the  respond- 
ent's property,  and  are  shared  by  it  in  common  with  the 
generality  of  property  in  the  vicinity  of  the  line  of  said  pro- 
posed railroad,  then  such  benefits  are  not  to  be  considered  in 
determining  whether  or  not  the  property  of  said  respondents, 
not  taken,  will  be  damaged  by  reason  of  taking  a  part  of  their 
property,  and  operating,  constructing,  and  maintaining  the 
petitioner's  railroad." 

And  the  same  was  again  said  to  the  jury  in  the  fourteenth, 
fifteenth,  sixteenth,  and  twenty-first  instructions  given  on 
their  behalf. 

The  giving  of  these  several  instructions  is  assigned  for  error. 

The  misapprehension  of  counsel  in  drawing,  and  the  court 
in  pving,  the  instructions,  consists  in  that  they  fail  to  draw 
the  distinction  between  benefits  that  are  special  to  the  prop- 
erty not  taken  and  those  by  which  it  is  specially  benefited. 
Property  may  be  specially  benefited  by  an  improvement,  and 
at  the  same  time  other  property  upon  the  same  improvement 
be  likewise  specially  benefited.  This  may  be  illustrated  by 
the  assessing  of  special  benefits  for  a  local  imj^rovement. 
Presumably,  all  the  property  along  the  line  of  the  improve- 
ment will  be  more  or  less  specially  benefited ;  that  is,  bene- 
fited beyond  the  general  benefit  supposed  to  diffuse  itself 
from  the  improvement  throughout  the  municipality  ordering 
the  improvement  made. 

If  property  is  enhanced  in  value  by  reason  of  the  im- 
provement, as  distinguished  from  the  general  benefits  to  the 
whole  community  at  large,  it  is  said  to  be  specially  benefited. 
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and  is  to  be  assessed  for  the  special  benefits,  notwithstanding 
every  other  piece  of  property  upon  or  near  the  improvement, 
to  a  greater  or  less  degree,  may  be  likewise  specially  benefited. 
Wilson  V,  Board,  133  111.  443. 

In  other  words,  it  is  not  such  benefit  as  is  special  to  the 
particular  property,  thereby  excluding  the  consideration  of 
such  benefits  as  are  common  to  other  property  similarly  sit- 
uated, but  is  such  benefit  as  that  the  particular  property  is, 
by  the  improvement,  enhanced  in  value;  that  is,  specially 
benefited. 

Hence,  the  language  of  the  twelfth  iftstruction,  **  Yet,  if 
the  jury  further  believe  from  the  evidence  that  such  benefits 
are  not  special  to  the  respondent's  property,  and  are  shared 
by  it  in  common  with  the  generality  of  property  in  the  vicinity 
of  the  line  of  said  proposed  railroad,  then  such  benefits  are 
not  to  be  considered,*'  etc.,  does  not  announce  the  correct 
rule  of  law. 

So,  in  the  use  of  the  words,  **  and  shared  by  it  in  common 
with  the  generality  of  the  property,"  etc.,  there  seems  to  be 
a  confusion  of  ideas.  If  a  piece  of  property  is 'enhanced  in 
value,  such  enhancement — or,  in  other  words,  benefit — to  the 
property  cannot  be  said  to  be  common  to  any  other  piece  of 
property.  Each  piece  of  property  specially  enhanced  in  value 
is  thus  specially  benefited  within  itself,  and  irrespective  of 
the  benefit  that  may  be  conferred  by  the  improvement  upon 
other  properties. 

It  follows  necessarily  that  where  the  benefits  are  designated 
as  **  general  benefits,"  **  benefits  common  toother  property," 
and  the  like  expressions,  to  be  found  in  decided  cases,  it  is 
meant  those  general,  intangible  benefits  which  are  supposed 
to  flow  to  the  general  public  from  a  public  improvement. 
Thus,  the  paving  of  a  street  in  a  city  may  confer  special 
benefits  upon  properties  near  it,  by  an  increase  in  their  value, 
and  at  the  same  time,  by  the  convenience  afforded  the  general 
public,  confer  a  general  benefit.  So,  a  railroad  built  through 
a  town  or  through  the  country  may  be  a  general  benefit,  by 
affording  additional  facilities  for  travel  and  commerce,  and 
thereby  be  a  benefit  to  the  community  at  large.  But  the  effect 
of  such  general  benefits  upon  any  particular  piece  of  property 
would  be  impossible  of  ascertainment,  and  speculative;  and 
it  has  always  been  held  that  such  benefits  are  not  to  be  con- 
sidered, for  that  reason. 
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Keeping  these  distinctions  in  view  in  the  further  discussion, 
it  will  be  found  that  the  numerous  cases  in  this  state,  perhaps 
with  a  single  exception,  are  in  line. 

While  there  is,  perhaps,  some  confusion  in  the  cases,  it  will 
be  found  that  the  measure  of  damages  adopted  in  this  state, 
as  well  as  by  the  weight  of  authority  elsewhere,  is 
Mefttnreor  ^j^^  difference  in  value  in  property  before  the  pro- 
posed  construction  and  what  it  will  be  afterwards. 
Hence,  the  effects  flowing  from  the  proposed  work  upon  the 
particular  property  are  to  be  considered;  and  if  the  value  of 
the  land  not  taken,  considered  as  a  part  of  the  whole  tract  or 
separately,  is  equal  to  its  value  before  the  improvement,  there 
is  no  damage  to  property  not  taken.  This  will  become  ap- 
parent by  a  slight  review  of  the  laws,  as  announced  in  the 
various  cases. 

Under  the  eminent  domain  law  of  1845,  damages  were  not 
allowable  where  an  additional  value  was  given  to  the  land  from 
the  proposed  improvement  equal  to  the  injury  occasioned. 
In  other  words,  the  general  benefit  to  the  owner's 
BevnitiBf?  property  was  allowed  to  be  set  off  asfainst  the 
nois  act  1845.  damages  to  his  property  by  reason  of  the  takmg  a 
part  thereof  for  the  proposed  improvement.  Or, 
differently  stated,  in  determining  whether  he  was  damaged, 
and  the  extent  thereof,  the  general  benefits  to  his  property 
were  to  be  considered.  Railroad  Co.  v.  Carpenter,  14  111. 
190;  Hayes  v.  Railroad  Co.,  54  111.  373;  Railroad  Co.  v. 
Laurie,  63  111.  264. 

The  act  of  1852  provided  for  the  appointment  of  commis- 
sioners in  condemnation  proceedings  to  fix  compensation,  etc. 
Section  5  of  the  act  provided  that  after  being  sworn,  etc.,  the 
commissioners  should  proceed,  without  delay,  upon 
Same-ininoiB  view  and  inspection  of  the  premises,  as  well  as 
aetisos.  upon  hearing  the  allegations  and  proofs  of  the  par- 

ties, to  fix  the  compensation  to  be  made  to  each 
party  or  owner  of  land  to  be  taken,  and  also  estimate  and 
assess  the  damages  sustained  by  any  person  or  persons  by 
reason  of  the  construction  and  use  of  the  work  specified  in  the 
petition,  taking  into  consideration  and  estimating  the  benefits 
and  advantages  fo  the  parties  resulting  from  the  construction 
and  use  of  the  improvement:  provided  that  said  commis- 
sioners shall  not  estimate  any  benefits  or  advantages  which 
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may  accrue  to  lands  affected  in  common  with  adjoining 
lands,  on  which  such  road  or  canal  or  other  work  does  not 
pass. 

Under  this  statute,  as  under  the  present,  compensation  was 
required  to  be  made  for  the  full  value  of  the  land  taken, 
without  regard  to  benefits  to  the  remaining  land  not  taken. 

In  assessing  damages,  however,  to  the  remaining  land  of 
the  owner,  not  taken,  only  special  benefits  to  the  land  not 
taken,  and  not  common  to  adjoining  land  through  which  the 
improvement  passed,  could  be  set  off,  Hayes  v.  Railroad 
Co.,  supra;  Railroad  Co.  v.  Black,  58  111.  33;  Emerson  v. 
Railway  Co.,  75  111.  176. 

The  constitution  of  1848  provided  only  that  lands  should 
not  be  taken  for  public  use  without  just  compensation.     This 
was  the  limitation  upon  the  exercise  of  the  sov-   -^ 
ereign  power  of  emment  domam.     But  the  people,   constitutional 
through  their  representatives,  had  the  undoubted  proTiKiona— 
right  of  imposing  further  limitations  upon  its  exer-  ^  *  "®  ■• 
cise,  and  sought  by  the  act  of  1852  to  provide  compensation 
for  darriages  by  reason  of  the  proposed  improvement,  other 
than  that  arising  from  the  loss  of  the  land  actually  taken,  and 
placed  an  express  limitation  in  fixing  the  damages,  excluding 
benefits  common  to  adjoining  lands,  over  or  through  which  the 
improvement  did  not  pass. 

By  the  constitution  of  1870  it  was  provided  that  land  should 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation ;  and  the  legislature,  by  the  ninth  section  of  the  act  of 
April  10,  1872,  which,  as  said  in  Page  v.  Railway  Co. ,'70  111. 
328,  *'  is  only  for  the  carrying  out  of  the  provision  of  the 
constitution,**  after  requiring  the  jury  to  go  upon  the  premises, 
and  from  their  view,  and  the  evidence  heard,  to  make  their 
report,  setting  forth  and  showing  the  compensation  ascer- 
tained to  each  person  entitled  thereto,  provided  '*  that  no 
benefits  or  advantages,  which  may  accrue  to  land  or  property 
affected,  shall  be  set  off  against  or  deducted  from  such  com- 
pensation in  any  case,'*  hereby  repealing  the  act  of  1852. 

After  the  adoption  of  the  constitution  of  1870,  and  prior 
to  the  passage  of  the  act  of  1872,  now  in  force,  the  case  of 
Railroad  Co.  v.  Francis,  70  111.  238,  arose,  and  was  settled 
under  the  provision  of  the  constitution  before  mentioned ;  and 
a  construction  was  there  placed  upon  the  word  *'  damaged,*' 
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as  used  in  the  constitutional  provision,  and  it  was  said:  **  We 
must  presume  that  it  was  used  in  its  ordinary  and 
Damages—  popular  sense,  which  is,  *  hurt,  injury,  or  loss,' 
cages.  Now,  we  Cannot  suppose  that  the  framers  of  that 

instrument  intended  it  in  any  other  sense  than  loss 
or  depreciation  in  the  price  of  the  property  damaged ;  that  the 
damage  or  injury  should  be  real,  and  not  imaginary  or  specu- 
lative. It  cannot  be  said  appellee  has  sustained  damage  when 
his  property  is  worth  and  will  sell  for  as  much  or  more  than 
if  no  road  had  been  built.  It  is  no  damage  to  him  if  the  con- 
struction of  the  railroad  has  not  increased  the  value  of  his  lots, 
whilst  it  has  added  thirty,  forty,  or  fifty  per  cent  to  the  value 
of  other  property  in  the  vicinity,  but  differently  situated.  He 
has  no  ownership  in  or  right  to  such  appreciation  in  the  value 
of  property." 

And  after  holding  that  the  provision  of  the  constitution 
must  receive  a  reasonable  construction,  and  showing  that  the 
construction  contended  for  would  be  ruinous  t9  corporations 
seeking  condemnation,  it  is  said:  **  We  must  therefore  hold 
that  the  damage  contemplated  by  the  constitution  must  be  an 
actual  diminution  of  present  value  or  of  price,  caused  by 
constructing  the  road,  or  a  physical  injury  to  the  property, 
that  renders  it  less  valuable  in  the  market,  if  offered  for 
sale.'* 

The  next  case  (Page  v.  Railway  Co.,  supra)  arose  after  the 
passage  of  the  act  of  1872,  and  it  was  again  held  that  the  test 
of  whether  damages  accrued  to  the  land  not  taken  was  whether 
there  had  been  a  diminution  in  the  market  value  of  the  land 
by  reason  of  the  proposed  improvement,  and  that  the  effect 
upon  the  whole  tract  remaining  after  part  is  taken  must  be 
considered. 

It  was  there  insisted  that  the  benefits  to  the  land  not  taken 
could  not,  under  the  statute,  be  set  off  against  damages;  but 
it  was  held  that  the  consideration  of  benefits  by  which  the 
land  was  increased,  instead  of  being  diminished,  in  value,  was 
not  deducting  benefits  or  advantages  from  the  damages,  ''  but 
it  is  ascertaining  whether  there  be  damages  or  not.  It  is  but 
the  estimation  of  damages,  and  seems  to  be  the  only  fair  and 
just  mode  of  estimating  them;'*  citing  Meacham  zf.  Railroad 
Co.,  4  Cush.  292;  Watson  v,  .Railroad  Co.,  37  Pa.  St.  469; 
Navigation  Co.  v,  Thoburn,  7  Serg.  &  R.  410.  And  it  was 
held,  **  If  the  market  value  of  the  tract  will  not  be  dimin- 
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ished  by  the  construction  and  operation  of  the  road,  the  land 
cannot  be  said  to  be  damaged  thereby.'* 

The  next  case  was  Eberhardt  v.  Railway  Co.,  70  111.  347, 
and  the  question  was  as  to  the  damages  resulting  to  lands  not 
taken,    and    it    was   said:  **  We  had  occasion    to  ^^_ 

examine  the  question  here  arising  *  *  *  in  the  Land  uot  uken 
case  of  Railway  Co.  v.  Francis,  supra^  in  which  the  — niustratiTe 
majority  of  the  court  held  that  under  the  constitu-  ****'* 
tion  and  law,  where  land  was  not  taken,  but  damaged  only, 
the  question  should  be,  '  Will  the  property  be  of  less  value 
when  the  road  is  constructed  than  it  was  when  it  was  located? ' 
If  so,  then  the  difference  is  the  true  measure  of  damages.** 
And  an  instruction  that,  **  as  to  lots  not  taken,  the  jury  will 
find,  as  damages,  the  depreciation  in  the  market  value  of  the 
same  by  reason  of  the  construction  and  maintenance  of  said 
railroad,*'  was  approved. 

In  Railroad  Co.  v.  Stein,  75  111.  41,  suit  was  brought  to 
recover  damages  sustained  by  the  construction  and  mainten- 
ance of  a  bridge,  its  piers  and  projections,  across  the  north 
branch  of  the  Chicago  river.  It  is  there  said:  **  If  the  erec- 
tion of  the  bridge  was  an  injury  or  damage  to  the  premises, 
permanent  in  its  character,  and  not  such  as  was  shared  by  the 
public  at  large,  then  it  was  proper  for  appellees  to  establish 
the  fact  that  the  value  of  the  premises  had  decreased  by  the 
efection  of  the  bridge.  In  other  words,  it  would  have  been 
proper  to  have  shown  how  much  less  the  property  would 
sell  for  in  consequence  of  the  erection  of  the  bridge  than  if  it 
had  not  been  built.'* 

The  next  case  to  which  our  attention  is  called  is  Railroad 
Co.  V,  Henry,  79  111.  290,  which  we  shall  have  occasion  to 
notice  further  on. 

The  case  of  Railroad  Co.  v,  Haller,  82  111.  208,  was  pred- 
icated upon  an  ordinance  of  the  town  of  Vandalia,  and 
accepted  by  the  raiway  company,  in  which  it  was  provided 
that  the  company  should  be  bound  to  pay  all  damages  occa- 
sioned by  the  construction  of  the  road  to  property  owners  on 
the  streets  through  which  the  road  was  permitted  to  run; 
and,  while  the  same  rule  was  announced,  it  was  placed  entirely 
upon  the  provisions  of  the  ordinance,  and  need  not  be  here 
further  noticed. 

The  next  case  in  which  the  question  was  involved  was  that 
of  City  of  Elgin  v,  Eaton,  83  111.   535.     That  was  an  action 
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against  the  city  to  recover  damages  to  lots  by  reason  of  the 
change  of  grade  of  streets.  After  holding  that  the  action 
would  lie,  the  court  says:  **  The  question  thert  presents  itself, 
what  was  the  measure  of  damages?  *  *  *  If  the  property  is 
worth  as  much  after  the  improvement  as  before,  then  there  is 
no  damage  done  to  the  property.  If  the  benefits  received 
from  making  the  improvement  are  equal  to  or  greater  than  the 
loss,  then  the  property  is  not  damaged  for  public  use.  We 
apprehend  there  can  be  no  *  damage'  to  property  without  a 
pecuniary  loss.  If  there  is  no  depreciation  in  value,  there  is 
no  damage,  and,  if  no  injury,  then  there  shall  be  no  recovery;** 
citing  Railroad  Co.  v.  Francis,  supra. 

The  same  doctrine  is  announced,  and  rule  laid  down,  in 
Village  of  Hyde  Park  v.  Dunham,  65  111.  569,  upon  the  au- 
thority of  the  cases  before  considered. 

In  Railroad  Co.  z/.  Hall,  90  111.  42,  it  was  held  that  the 
damages  to  property  not  taken  for  public  use  must  be  real, 
and  not  speculative,  and  it  must  depreciate  the  price  or  its 
use,  **and  the  depreciation  is  determined  by  comparing  its 
value  before  and  after  the  structure  is  made  which  produces 
the  injury.  Any  benefits  thus  conferred  should  be  considered, 
as  well  as  injury  inflicted  by  the  structure,  in  estimating  the 
damages;**  citing  the  Francis,  Page,  Eaton,  and  other  cases, 
in  support  of  this  rule. 

In  Railroad  Co.  v.  Kirby,  104  111.  347,  10  Am.  &  Eng.  R. 
Cas.  214,  an  instruction  saying  to  the  jury  '*  that,  in  estimat- 
ing the  damages  to  the  balance  of  the  farm  through 
Same— iiios-     which  the  railroad  ran,   you  should  consider  this 

triitl re  cases  m  j  •  1     Vli_  1      ^.l-      r  j 

continued.  railroad  as  runnmg  only  through  this  farm,  and 
should  not  consider  any  general  benefits  which  the 
road  might  be,  in  making  a  better  maiket,  or  convenience 
of  travel,**' etc.,  was  approved.  There  was  no  discussion  of 
the  question,  and  it  is  evident  that  the  view  taken  was  that 
the  instruction  was  proper,  as  excluding  those  general  benefits 
which  flow  to  t^i^e  public  generally,  and  not  such  as  would 
appreciate  the  market  value  of  the  particular  tract  of  land. 

In  McReynolds  v.  Railroad  Co.,  106  111.  152,  14  Am.  & 
Eng.  R.  Cas.  172,  the  jun-  were  instructed  that  if,  by  the 
construction  of  the  railway,  vMe  lands  would  be  specially  bene- 
fited to  the  extent,  or  greater,  than  they  would  be  damaged, 
then  the  jury  should  only  find  a  verdict  for  the  compensation 
for  the  strip  of  land  actually  taken.     It  was  insisted  that  this 
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was  contrary  to  the  provisions  of  section  9  of  the  eminent 
domain  act;  and  in  the  face  of  Railroad  Co.  v.  Henry,  79  111. 
290,  the  court,  without  referring  to  that  case,  or  to  any  other 
authority  in  this  state  or  elsewhere,  approved  the  instruction. 

In  so  doing  the  court  was  in  entire  harmony  with  all  of  its 
former  rulings,  since  the  adoption  of  the  present  constitution, 
except  the  Henry  case,  supra,  and,  as  will  be  seen,  in  direct 
conflict  with  that  case.  Tke  objection  to  the  instruction 
noticed  by  the  court  was  that  the  **  special  benefits  "  were 
not  limited  by  the  instruction  to  such  as  **  were  not  common 
to  other  property.  * '  It  was  then  said,  **  *  Special  benefits*  mean 
benefits  not  common  to  other  property.**  And  it  is  insisted 
that  this  is  an  authority  for  the  position  that  benefits  can- 
not be  considered  in  estimating  damages,  where  other  property 
may  be  likewise  benefited.  The  attention  of  the  court  was 
not  called  to  the  distinction  here  sought  to  be  made,  and  the 
court  did  not  attempt  to  determine  the  question,  and  un- 
doubtedly used  the  term,  **  benefits  common  to  other  prop- 
erty,** as  designating  those  benefits  which  flow  to  the  public 
generally,  as  distinguished  from  those  which  enhance  the  value 
of  the  specific  property,  and  without  intending  to  exclude  any 
elements  arising  from  the  improvements  that  tended  to 
specially  enhance  the  value  of  the  particular  property. 

In  Dupuis  V.  Railway  Co.,  115  111.  97,  23  Am.  &  Eng.  R. 
Cas.  93,  it  was  again  expressly  held  that  as  to  the  land  dam- 
aged, but  not  taken,  the  measure  of  damages  is  the  difference 
between  its  value  before  and  after  the  proposed  public  im- 
provement,— in  that  case,  the  building  of  appellee's  railroad; 
citing  in  support  the  Francis  and  Page  cases,  supra. 

Railroad  Co.  v.  Blake,  116  111.  163,  24  Am.  &  Eng.  R. 
Cas.  288,  referred  to  by  counsel,  as  respects  the  question  here 
involved,  was  decided  upon  the  authority  of  Page  v.  Railway 
Co.,  supra,  and,  as  understood  by  the  court,  in  accordance 
with  the  doctrine  of  that  case.  The  language  of  the  instruc- 
tion, the  giving  of  which  was  held  not  to  be  reversible  error, 
— **  Under  the  laws  of  this  state,  no  benefits  or  advantages 
which  may  giccrue  to  lands  or  property,  in  common  with  all 
other  property,  along  the  line  of  the  proposed  railroad,  by 
reason  of  its  construction  and  operation,  can  be  lawfully  set 
off,'*  etc., — was  understood  to  mean  those  benefits  of  a 
general  nature  which  each  tract  of  land  or  parcel  of  property 
along  the  line  of  railway  shared  in  common,  by  reason  of  in- 
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creased  facilities  for  traffic  and  commerce  and  the  like,  and 
which,  while  resulting  in  benefit  to  the  community  at  large, 
are  incapable  of  measurement  or  computation  when  applied 
to  a  particular  tract  of  land. 

In  Concordia  Cemetery  Ass'n  v.  Minnesota  &  N.  W.  R. 
Co.,  121  111.  199,  30  Am.  &  Eng.  R.  Cas.  363,  the  doctrine 
is  again  announced  that  the  market  value  of  the 
Sftme-iiina-  j^j^ j  before  and  after  the  construction  of  the  rail- 
cottUnued.  ^oad  furnished  the  true  criterion  for  determining 
the  damages  to  lands  damaged,  but  not  taken,  and 
is  in  entire  harmony  with  the  Page  and  other  cases  previously 
considered. 

In  Railroad  Co.  v.  Bowman,  122  111.  595,  it  was  again  held, 
*'  If  the  land  not  taken  would  be  depreciated  in  value  by  the 
construction  and  operation  of  the  proposed  railroad,  the 
measure  of  damages  would  be  the  difference  in  their  market 
value  before  the  construction  of  the  road  and  after  its  con- 
struction**; citing  the  Francis,  Page,  Eberhardt,  Hall,  and 
Dupuis  cases. 

In  Kiernan  v.  Railway  Co.,  123  111.  188,  an  instruction 
saying  to  the  jury  that  *'  the  decrease,  if  any,  in  the  actual 
fair  cash  market  value  of  the  lands  and  property  not  taken, 
by  reason  of  the  construction  and  operation  of  the  railroad, 
are  the  proper  measures  of  damages  and  compensation  which 
you  are  to  ascertain  in  this  case/*  was  expressly  approved. 

Harwood  v.  City  of  Bloomington,  124  III.  48,  was  a  pro- 
ceeding by  the  city  to  condemn  property  for  street  purposes 
under  article  9  of  the  cities  and  villages  act.  The  court,  after 
holding  that  where  land  is  taken  for  public  improvement  the 
owner,  under  our  constitution  and  statute,  is  entitled  to  the 
value  of  the  land  actually  taken,  without  regard  to  any  sup- 
posed benefits  that  may  accrue  from  the  improvement  (Green 
V.  Chicago,  97  111.  371),  says,  '*  But  where  the  owner  inter- 
poses a  claim  for  damages  to  that  portion  of  the  land  not 
taken,  in  consequence  of  the  improvement,  if  the  land  not 
taken  has  received  special  benefits, — benefits  not  common  to 
other  property, — such  benefits  may  be  considered  in  arriving 
at  the  amount  of  damages  the  owner  may  have  sustained  to 
his  property  not  taken.*' 

The  court  was  not  there  called  upon  to  define  what  were 
'*  special  benefits,**  or  when  benefits  were  **  common  to  other 
property,  *  *  and  did  not  attempt  to  do  so.     The  sense,  how- 
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ever,  in  which  the  words  were  used  in  the  opinion  in  that  case 
is  clearly  indicated  by  the  cases  cited  in  support,  among 
which  are  Village  of  Hyde  Park  v.  Dunham,  City  of  Elgin  *.•. 
Eaton,   the   Page  Case,   and   McReynolds  v.   Railroad  Co., 

In  Railway  Co.  v.  McDougall,  126  III.  1 1 1,  it  was  held  that 
the  measure  of  damages  to  the  land  not  taken  is  a  difference 
between  the  value  of  the  land,  as  a  whole,  before  and  after 
the  construction  of  the  road  built  according  to  the  plan  pro- 
posed ;  citing  a  number  of  the  earlier  cases  before  considered. 

Railway  Co.  7/.  Aldrich,  134  111.  9,  is  an  instructive  case. 
There  an  instruction  was  given,  stating  to  the  jury 
that,  in  estimating  the  damages  to  the  defendant's  same-iiiBs- 
land  not  taken,  they  should  consider  the  railroad  contiuned. 
as  running  only  through  his  farm,  and  should  nott 
consider  any  general  benefits  which  the  road   migh  occasion, 
by  making  a  better  market,  or  by  affording  convenience  for 
travel,  and  that  it  would  not  be  proper  to  take  into  considera- 
tion such  benefits  as  the  defendant  might  enjoy  in  common 
with  the  owners  of  other  lands  through  which  the  road  might 
run,  etc. 

The  court  said:  "The  general  benefits  arising  from  the 
construction  and  operation  of  the  road,  and  which  the  defend- 
ant will  share  in  common  with  others,  will  grow  out  of  the  fact 
that  the  road  is  not  limited  in  its  extent  to  one  locality,  but 
is  to  connect,  and  form  a  commercial  highway  between  points 
distant  from  each  other.  The  instruction  to  the  jury  to  con- 
sider the  road  as  running  through  the  defendant's  farm  was 
manifestly  given  for  the  purpose  of  eliminating  from  their 
minds  all  consideration  of  those  general  or  commercial  advan- 
tages which  will  flow  to  the  public  from  the  construction  of 
the  road,  but  which  should  in  no  way  influence  the  assessment 
of  damages. ' ' 

It  was  not  necessary  for  the  court  there  to  determine  what 
was  special  benefit,  but  the  opinion  clearly  shows  that  by 
**  benefits  enjoyed  in  common  with  others  "  was  meant  those 
general  and  commercial  advantages  which  flow  to  the  public 
from  the  construction  and  operation  of  the  road. 

Springer  z/.  City  of  Chicago,  135  111.  552,  was  a  suit  brought 
to  recover  damages  alleged  to  have  been  caused  by  the  con- 
struction of  a  bridge  and  viaduct,  and  approaches  thereto,  in 
one  of  the  streets  of  Chicago.    The  court  gave  for  the  defend- 
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ant  instructions  by  which  the  jury  were  directed  that  if  by  the 
improvement,  as  a  whole,  the  property  is  benefited  as  much 
as  it  is  damaged  by  the  construction,"  etc.,  **  alone,  then 
there  can  be  no  recovery.**  It  was  said  of  this  instruction: 
Where  an  action  is  brought  to  recover  damages  where  prop- 
erty is  damaged  by  a  public  improvement  only,  **  the  law  is 
well  settled  that  a  recovery  cannot  be  had  unless  the  property 
claimed  to  be  damaged  has  been  depreciated  in  value  by  the 
construction  of  the  public  improvement  In  other  words, 
if  the  fair  market  value  of  the  property  is  as  much  immediately 
after  the  construction  of  the  improvement  as  it  was  before, 
no  damage  has  been  sustained,  and  no  recovery  can  be  had." 

And  again  the  Eaton,  Francis,  Hall,  Haller,  Eberhardt, 
and  Page  cases  are  referred  to  as  sustaining  the  position  of  the 
opinion.  And  this  is  again  followed  in  Railway  Co.  v,  Eaton, 
136  111.  9, — a  condemnation  case, — and  the  like  doctrine 
announced. 

In  the  later  case  of  Washington  Ice  Co.  v.  City  of  Chicago, 
147  111.  327, — also  a  condemnation  case, — it  is  said:  "  For 
land  taken  no  benefits  to  lands  not  taken  can  be  set  off,,  but 
payment  of  the  compensation  for  the  damages  accruing  to  the 
land  not  taken  may  be  made  in  benefits  to  the  property  not 
common  to  the  other  property  affected;  that  is,  the  special 
benefits  accruing  to  the  particular  property  may  be  set  off 
against  the  damages  to  the  land  not  taken  by  the  improve- 
ment. So  that,  if  the  special  benefits  equal  or  exceed  the 
damages,  the  owner  can  recover  nothing  as  damages  to  prop- 
erty not  taken.     If  less,  he  will  recover  the  difference  only.** 

As  a  matter  of  course,  in  using  the  language  that  special 
benefits  may  be  set  off  against  the  damages  done  to  the  land 
is  meant  that  in  estimating  the  damages  to  the  land  not  taken 
the  special  benefits  accruing  to  it  from  the  improvement  must 
be  considered,  so  that,  if  the  benefits  equal  the  damages  which 
would  otherwise  be  done,  there  is  no  damage,  and  can  be  no 
recovery. 

The  case  of  Railroad  Co.  v.  Henry,  79  111.  294  (before 
referred  to),  announces  a  different  rule,  and  cannot  be  recon- 
ciled to  the  other  cases  to  be  found  in  this  state.  It  is  there 
held  that  under  the  statute  (act  of.  1872)  the  question  of  bene- 
fits can  in  no  case  be  considered  in  estimating  the  value  of 
land  taken,  or  in  estimating  the  damages  to  land  not  taken. 

None  of   the  cases  previously  decided,  as  before  shown 
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(nor  indeed  is  any  other  authority  referred  to),  .sustain  the 
doctrine  of  that  case.  And  we  have  been  unable  to  find  any 
subsequent  case  in  which  it  has  been  cited,  except  McRey- 
nolds  V.  Railroad  Co.,  io6  111.  152,  14  Am.  &  Eng.  R.  Cas. 
172,  where  it  was  referred  to  by  counsel,  as  before  shown. 
But  it  is  not  referred  to  in  the  opinion,  and  a  holding  contrary 
to  it  is  made.  There  may  be  expressions  in  other  cases  seem- 
ingly inconsistent  with  the  doctrine  of  the  Page  Case,  but 
when  the  opinions  are  considered  in  the  light  of  what  was 
then  before  the  court,  as  must  always  be  done,  they  will  be 
found  not  to  be  irreconcilable  with  the  general  doctrine. 

By  a  practically  unbroken  line  of  decision  in  this  state,  it 
is  well  settled  that  the  test,  under  the  present  statute,  as  to 
whether  land  not  taken  is  damaged,  is  the  CiTect 
of  the  improvement  upon  the  value  of  the  land.  i^"<i  "ot  uken 
Under  the  rule  the  land  is  said  to  be  damaged  only  damagw. 
when  there  is  a  diminution  in  its  value, — a  depre- 
ciation in  its  price  or  worth, — and  the  compensation  required 
to  be  made  is  the  amount  of  depreciation  or  diminution  in 
value  occasioned   by  the   construction  and  operation  of  the 
railroad  or  other  improvement. 

Special  benefits  are  such  benefits  flowing  from  the  proposed 
public  work  as  appreciably  enhance   the  value  of 
the  particular  tract  of  land  alleged  to  be  benefited.   ^^J,*^ 
Wilson  z'.   Board,  supra;  Bohm  i).   Railway  Co., 
129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas.  271 ;  Rigney  v.  City 
of  Chicago,  102  111.  64. 

As  already  said,  the  fact  that  other  property  in  the  vicinity 
is  likewise  increased  in  value  from  the  same  cause — that  is, 
also  specially  benefited  by  the  improvement — furnishes  no 
excuse  for  excluding  the  consideration  of  special  benefits  to 
the  particular  property,  in  determining  whether  it  has  been 
damaged  or  not,  and,  if  it  has,  the  extent  of  the  depreciation 
in  value. 

On  the  one  hand,  the  damages  must  be  real  and  substantial; 
on  the  other,  the  benefits  must  be  such  as  affect  the  market 
value  or  use  of  the  land,  and  such  as  are  capable  of  measure- 
ment and  computation.     Hence,  all  imaginary  and 
merely   speculative   damages  or  benefits   are   ex-  JamiMs'*' 
eluded  from  consideration.     The  consideration  of 
such  benefits  as  tend  specifically  to  enhance  the  value  of  the 
particular  property  is  not  setting  off  benefits  against  the  dam- 
8  (n.  8.)  A.  <&  £.  R.  Cas.— 11 


162  EMINENT  DOMAIN  [^£;  R^' 

^Tof  Taken""^         Met.  W.  S.  El.  Ry.  Co.  v,  Stickney 

age  to  the  property,  but  is  the  simple  ascertainment  of  whether 
the  land  has  been  in  fact  depreciated  in  price  or  worth, — 
that  is,  whether  loss  or  damage  has  resulted  to  the  owner;  for 
if  his  property  is  of  the  same  value  after  as  before  the  im- 
provement, he  has  sustained  no  loss.  If  he  has  lost  nothing, 
— if  his  property  has  not  been  depreciated  in  price  or  value, — 
it  is  not  damaged,  within  the  meaning  of  the  constitution, 
and  there  can  be  no  recovery.  There  can  be  no  damage  to 
property  without  pecuniary  loss  or  injury  which  lessens  its 
value. 

It  therefore  follows  that  every  element  arising  from  the  con- 
struction and  operation  of  the  railroad  or  other  public  im- 
provement, which,  in  an  appreciable  degree,  is  capable  of 
ascertainment  in  dollars  and  cents,  that  enters  into  the  dimi- 
nution or  increase  of  the  value  of  the  particular  property,  is 
proper  to  be  taken  into  consideration  in  determining  whether 
there  has  been  damage,  and  the  extent  of  it. 

Thus,  the  situation  of  the  property ;  the  use  to  which  it  is 
devoted,  and  of  which  it  is  susceptible;  the  character  and 
extent  of  the  business  to  which  it  is  adapted  before  and  after 
the  construction  of  the  public  work;  and  indeed  every  fact 
and  circumstance  legitimately  tending  to  show  a  depreciation 
or  enhancement  of  the  value  of  the  property, — are  proper  to 
be  considered,  so  far  as  they  tend  to  show  the  actual  value  of 
the  land  without  and  with  the  proposed  taking  for  the  public 
use;  while,  on  the  other  hand,  a  consideration  of  facts  or  cir- 
cumstances tending  to  show  those  general  benefit'*  supposed 
to  flow  to  the  community  at  large,  or  to  the  publir  generally, 
from  the  construction  of  the  proposed  railroad  or  othe-  public 
work,  and  the  effect  of  which,  in  determining  the  injury  or 
benefit  to  the  particular  tract  of  land,  cannot  be  other  than 
conjectural  and  speculative,  is  excluded. 

We  need  not  pursue  the  discussion.  It  is  apparent,  as  before 
stated,  the  real  question  to  be  determined  is  the  value  of  the 
land  not  taken  at  the  time  of  filing  the  petition  for  condemna  • 
tion,  with  and  without  the  improvement.  Commissioners  v. 
Dunlevy,  91  111.  49;  Concordia  Cemetery  Ass*n  v.  Minnesota 
&  N.  W.  R.  Co.,  121  111.  205,  30  Am.  &  Eng.  R.  Cas.  363. 

Other  cases  in  this  state,  among  which  may  be  mentioned 
City  of  Shawneetown  v.  Mason,  82  111.  337,  and  Rigney  v. 
City  of  Chicago,  ro2  111.  64,  amply  support  the  views  ex- 
pressed.    See  also,  City  of  Atlanta  v.  Green,  6^  Ga.   386; 
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City  of  Atlanta  v.  Word,  78  Ga.  276;  Newman  v.  Railway 
Co.,  118  N.  Y.  618,  43  Am.  &  Eng.  R.  Cas.  412;  Bohm  v. 
Railway  Co.,  129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas.  271. 

Nor  can  it  be  said  that  the  error  in  giving  the  instruction 
indicated  was  cured  by  other  instructions  in  the  case.  It  is 
trae,  the  jury,  by  the  third  instruction,  were  told 
that  **  *  just  compensation  '  means  the  payment  of  gtruTtious.  "' 
such  sums  of  money  to  the  owners  of  property  pro- 
posed to  be  taken  or  damaged  as  will  make  them  whole ;  so 
that,  on  receipt  by  such  owners  of  the  compensation  and 
damages  awarded,  they  will  not  be  poorer  by  reason  of  their 
property  being  so  taken  or  damaged.**  That  this  is  an 
accurate  statement  of  the  law  is  not  questioned.  But  it  was 
immediately  followed  by  the  eleventh,  twelfth,  fourteenth, 
sixteenth,  twenty-first,  and  other  instructions,  in  which  the 
jury  were  specifically  told  that  in  arriving  at  the  compensation 
they  must  exclude  from  their  minds,  and.  had  no  right  to  take 
into  consideration,  or  to  offset  against  any  damages  which 
may  be  sustained,  any  benefits  or  advantages  which  may 
accrue  to  said  property  in  common  with  other  property  in 
the  vicinity  of  the  line  of  the  proposed  railroad,  by  reason 
of  its  construction  and  operation. 

The  jury  would  understand  from  these  instructions  that,  in 
determining  the  compensation  to  be  paid  for  land  not  taken, 
all  benefits  to  the  particular  property,  where  like  benefits 
were  conferred  upon  other  property  in  the  vicinity  by  the 
construction  of  the  railroad,  must  be  excluded  from  their  con- 
sideration, although  such  benefits  might  materially  enhance 
the  value  of  appellees*  lots,  even  to  an  extent  that  would  show 
there  was  no  depreciation  therein  by  reason  of  the  building  of 
the  railroad,  and  would  award  just  compensation  upon  that 
basis. 

In  respect  of  the  second  instruction  given  for  appellees, 
without  quoting  it,  it  should  be  said  that  the  jury  have  little 
to  do  with  the  theory  and  policy  of  the  law.  An  instruction 
should  be  so  drawn  as  to  be  a  concise  and  accurate  statement 
of  the  law,  as  applicable  to  the  facts  of  the  particular  case. 
While  the  giving  of  this  instruction  would  perhaps  not  be 
prejudicial  error,  it  was  improper,  as  bringing  to  the  attention 
of  the  jury,  in  an  argumentative  form,  matters  with  which  they 
had  no  immediate  concern.  For  the  error  in  giving  the  in- 
structions before  indicated,  the  judgments  in  the  several  casos 
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involved  in   this  appeal   are    reversed,    and    the    cause    is 
remanded. 

Reversed  and  remanded. 

Magruder,  J.,  dissents. 


ABSTRACTS   OF   RECENT   DECISIONS 

Same — Measure  of  Damages  to  Land  Not  Ttiken— General  Principles. 
— The  measure  of  damages  to  property  not  taken  is  the  difference 
in  value  of  the  land  before  the  proposed  construction  and  what  it 
will  be  afterwards,  and  the  consideration  of  such  benefits  as  tend 
specially  to  enhance  the  value  of  the  particular  property  is  not  set- 
ting off  benefits  against  damages  to  the  property,  but  is  the  simple 
ascertainment  of  whether  the  land  has  been  depreciated  in  price  or 
worth;  that  is,  whether  loss  or  damage  has  resulted  to  the  owner. 
AUmon  v.  Chicago  P.  &  M.  R.  Co.,  155  111.  569,  following  Railway 
Co.  V.  Stickney,  150  111.  362. 

Same — Same — Same. — The  constitution  puts  damage  done  to  pri- 
vate property  and  the  taking  of  it  for  public  use  on  the  same  foot- 
ing. Consequently  damage  done  to  land  by  taking  a  portion  of  it 
for  the  way  of  a  railroad  ranks  with  the  amount  allowed  for  the  right 
of  way  itself  in  competition  with  a  mortgage  upon  the  railroad  to 
secure  other  indebtedness  of  the  company.  Central  Trust  Co.  of 
N.  Y.  V,  Thurman,  (Ga.)  20  S.  E.  Rep.  141. 

Same — Same — Same. — Where  an  entire  lot  is  condemned,  its  value 
at  the  time  of  taking  determines  the  amount  of  damages,  but  if  part 
only  is  taken,  the  value  of  the  part  taken  should  be  ascertained,  and 
the  difference  between  that  value  and  the  value  of  the  whole  before 
the  taking  will  be  the  measure  of  damages.  Spring  City  G.  L.  Co. 
V,  Pennsylvania  S.  V.  R.  Co.,  167  Pa.  St.  6. 

Same — Same — Test  as  to  Damage, — The  test  as  to  whether  land 
not  taken  is  damaged  is  the  effect  of  the  improvement  upon  the 
value  of  the  land.  Metropolitan  W.  S.  El.  R.  Co.  v.  Clancy,  (111.) 
38  N.  E.  Rep.  l^^l,  following  Railroad  Co.  v,  Stickney,  (111.)  37  N. 
E.  Rep.  1098. 

Same — Same — Necessity  of  Decrease  in  Value. — If  property  not 
actually  taken  for  railroad  purposes  has  not  been  decreased  in  price 
or  value,  it  is  not  damaged,  and  there  can  be  no  recovery.  Metro- 
politan W.  S.  El.  R.  Co.  V,  Clancy,  (111.)  38  N.  E.  Rep.  Sl^,  follow- 
ing Railroad  Co.  v,  Stickney,  (111.)  37  N.  E.  Rep.  1098. 

Same — Same — Consideration  of  Benefits — Like  Benefits  to  Property 
in  Vicinity* —  In  determining  the  compensation  to  be  paid  for  land  not 
taken  all  benefits  to  the  particular  property  should  be  taken  into  con- 
sideration although  like  benefits  were  conferred  upon  other  property 
in  the  vicinity  by  the  construction  of  the  railroad.     Metropolitan 


^R  C^^']  EMINENT  DOMAIN  165 

Abstracts  of  Recent  Decisions  ^"T^lk^""^ 

W.  S.  EL  R.  Co.  V.  Clancy,  (111.)  38  N.  E.  Rep.  557,  following  Rail- 
road Co.  V,  Stickney,  (111.)  37  N.  E.  Rep.  1098. 

Same  —  Same —  The  General  Rule  Stated.  —  The  advantages  to  a 
property,  resulting  from  the  construction  of  a  railroad,  which  are  to 
be  considered  in  connection  with  the  disadvantages  are  such  as  are 
special  to  the  property  affected,  and  give  it  an  increased  value  above 
the  general  appreciation  of  property  in  the  neigborhood.  Mahaffey 
V,  Beech  Creek  R.  Co.,  163  Pa.  St.  158.  Citing  Hornstein  v.  Rail- 
road Co.,  51  Pa.  St.  87;  Railroad  Co.  v.  Robinson,  95  Pa.  St.  426; 
Railway  Co.  v,  McCloskey,  no  Pa.  St.  442;  Long  v.  Railroad  Co., 
126  Pa.  St.  143. 

A  limitation  upon  this  rule  which  gives  to  the  company  the  benefit 
in  the  increase  only  in  the  value  of  the  property  in  excess  of  the  in- 
crease in  value  of  any  other  property  affected  by  the  construction  of 
the  road  is  erroneous,  since  the  company  is  thus  deprived  of  the 
benefit  of  having  considered  the  advantage  to  the  property  which 
was  special  and  peculiar  to  it,  as  compared  with  the  advantage  to  the 
property  in  the  neighborhood  which  was  general.     Id, 

Same— Same — Land  Not  Taken  Equal  to  Value  of  Whole  Tract  before 
Taking.— If  the  value  of  land  not  taken,  considered  as  a  part  of  the 
whole  tract  or  separately,  is  equal  to  its  value  before  the  construc- 
tion of  the  road,  there  is  no  damages  to  property  not  taken.  Metro- 
politan W.  S.  El.  R.  Co.  V.  Clancy,  (111.)  38  N.  E.  Rep.  557.  Fol- 
lowing  Railroad  Co.  v.  Stickney,  (111.)  37  N.  E.  Rep.  1098. 

Same — Same — Lots  of  Land  Considered  as  Separate  Parcels, — Where 
there  is  an  actual  division  of  property  by  streets,  wrought  and  in  use 
for  travel,  and  by  recorded  paper  lines,  and  no  two  of  the  lots  are 
used  together,  or  are  held  for  sale  as  one  parcel,  and  the  only  use 
shown  is  a  separate  and  distinct  use  and  holding  of  each  lot  by  it- 
self, for  the  purpose  of  awarding  compensation  each  lot  is  a  separate 
and  distinct  parceL  Wellington  v.  Boston  &  M.  R.  Co.,  (Mass.)  41 
N.  E.  Rep.  652. 

Same — Same — Blocks  Separated  by  Streets  and  Used  as  a  Whole  for 
a  Common  Purpose, — Where  blocks  of  land  separated  by  streets 
along  which  the  owner  has  laid  tracks  without  authority  from  the 
municipality  are  used  as  one  property  for  a  common  purpose  so  that 
the  business  thereon  conducted  cannot  be  successfully  carried  on 
without  the  use  of  all  the  property,  the  damages  because  of  the  con- 
demnation of  a  right  of  way  across  a  portion  of  the  property  should 
be  estimated  to  it  as  a  whole.  Union  Elevator  Co.  v.  Kansas  City 
Sub.  Belt  R.  Co.,  (Mo.)  33  S.  W.  Rep.  926.  Citing  Railway  Co.  v. 
Merrill,  25  Kan.  421;  Bridge  Co.  v.  Schaubacher,  57  Mo.  582;  Sher- 
wood V,  Railroad  Co.,  21  Minn.  127;  Currie  v.  Railroad  Co.,  52  N. 
J.  L.  381. 

Same — Sanu — Treating  Unoccupied  Land  of  Gas  Company  as  Pari 
of  Plant — Consideration  of  Present  Conditions  Only, — Where  part  of 
a  lot  of  land  occupied  for  gas  works  is  taken  by  a  railroad  company 
and  it  does  not  appear  that  any  injury  was  sustained  by  the  gas  plant 
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itself,  the  gas  company  cannot  treat  the  unoccupied  land  which  was 
taken  as  part  of  its  plant,  and  assess  the  damages  sustained  upon 
the  theory  that  the  value  of  its  plant  had  been  impaired.  Likewise 
it  is  immaterial  that  the  future  growth  of  the  locality  may  possibly 
'  make  the  land  necessary  for  the  extension  of  the  gas  plant,  since 
it  is  the  present,  not  the  possible  future,  situation  that  the  jury  must 
consider.     Spring  City  Gas  Light  Co.  v,  Pennsylvania,  etc.,  R.  Co., 

167  Pa.  St.  Rep.  6. 

Same — Same — Proof  of  Capital  Stock  and  Net  Earni?igs  of  Com-- 
pany. — In  a  proceeding  to  recover  damages  for  an  injury  to  a  lot  upon 
which  gas  works  were  erected  in  one  borough,  with  the  pipes  ex- 
tending through  another  borough,  it  appeared  that  only  a  small  part 
of  the  lot  was  taken,  and  that  the  gas  works  themselves  were  not 
taken,  injured,  or  destroyed,  and  it  was  held  error  for  the  court  to 
charge,  without  qualification,  that  "  in  ascertaining  the  market  value 
of  the  property  in  (luestion,  if  the  jury  find  its  highest  available  use 
at  the  time  of  the  taking  was  that  of  a  gas  plant,  they  have  a  right 
to  consider  the  future  growth  of  the  boroughs,  the  increased  de- 
mand for  gas,  as  far  as  these  considerations  affect  its  market 
value  ;  and  if  the  jury  further  find  that,  by  reason  of  the  location 
of  the  railroad  through  the  property,  its  availability  has  been  cur- 
tailed, lessened,  or  partly  destroyed,  they  have  the  right  to  consider 
these  questions  as  far  as  they  affect  the  market  value  of  the  property 
as  a  whole  immediately  after  the  taking." 

It  was  also  held,  that  if  the  land  taken  should  be  treated  as  part 
of  the  gas  plant,  and  its  value  fixed  upon  that  basis,  evidence  of  the 
amount  of  capital  stock  and  of  the  net  earnings  of  the  gas  company 
was  admissible  to  show  the  value  of  the  whole  plant  prior  to  and 
immediately  after  the  entry.  Spring  City  Gas  Light  Co.  v,  Pennsyl- 
vania, etc.  R.  Co.,  167  Pa.  St.  Rep.  6. 

Evidence  to  Prove  Damages— /^n?^?/  of  Value  Before  Cofistruc- 
Hon  of  Road. — Testimony  of  the  value  of  property  before  the 
construction  of  a  railroad  is  admissible  as  one  step  toward  proving 
the  damages.  Atchison  &  N.  R.  Co.  z/.  Boerner,  (Neb.)  63  N.  W. 
Rep.  787. 

^zxx\^— Award  Afterwards  Set  Aside, — The  verdict  of  a  jury  upon 
an  appeal  from  an  award  of  commissioners,  fixing  the  compensation 
to  be  paid  to  a  land  owner  for  the  taking  of  his  land  by  eminent  do- 
main, ceases  to  be  a  criterion  of  the  value  of  such  land  after  it  has 
been  set  aside.  Pennsylvania  R.  Co.  v.  National  Docks  &  N.  J.  J. 
C.  Co.,  (N.  J.)  32  Atl.  Rep.  220. 

Same — Erroneous  Basis  for  Estirnate  as  Ground  for  Striking  Out 
Testimony. — Where  a  witness  has  testified  in  chief  as  to  the  market 
value  of  a  block  of  land  before  a  railroad  was  constructed,  and  as  to 
such  value  after  the  road  was  built  through  the  street,  and  has  de- 
scribed the  changes  and  inconvenience  occasioned  by  the  use  of  the 
street  by  a  cut  and  fill  thereon,  and  fixed  the  reduction  in  the  mar- 
ket value  at  a  certain  sum,  and  in  answer  to  some  of  the  questions 
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on  the  cross-examination  has  made  statements  from  which  it  might 
be  inferred  that  the  question  of  value  of  the  land  had  the  road  been 
built  on  another  street  entered  into  and  became  an  element  in  his 
calculation  of  the  market  value,  the  value  of  the  testimony  is  simply 
affected  and  not  its  admissibility,  and  while  a  proper  subject  for 
comment  before  the  jury  and  for  instructions,  it  is  not  necessary 
that  the  whole  testimony  should  be  stricken  out.  Abbott  v.  South- 
ern Pac.  R.  Co.,  (Cal.)  41  Pac.  Rep.  1099. 

Same — Expert  Testifnony. — The  damages  sustained  by  rea^son  of 
the  construction  of  a  railroad  are  peculiarly  within  the  province  of 
the  jury,  and  are  not  to  be  determined  by  expert  testimony.  Union 
Elevator  Co.  v.  Kansas  City  S.  B.  R.  Co.,  (Mo.)  33  S.  W.  Rep.  926, 
citing  Roberts  i\  Railway  Co.,  (N.  Y.)  28  N.  E.  Rep.  486;  Doyle  v. 
Railway  Co.,  128  N.  Y.  488;  Gray  v.  Railway  Co.,  Id.  499. 

Same — Same — Who  are  Experts. — Residents  of  a  city  acquainted 
with  property  and  having  knowledge  of  its  value  are  qualified  to 
testify  to  its  value  as  experts.  Union  Elevator  Co.  v»  Kansas  City 
S.  B.  R.  Co.,  (Mo )  33  S.  \V.  Rep.  926. 

Same — Satne — Value  of  Leasehold  Destroyed. — In  estimating  the 
value  of  a  leasehold  destroyed  by  the  taking  of  the  property,  j^ersons 
who  have  had  experience  in  renting  and  fitting  up  buildings  and  let- 
ting rooms  therein  for  purposes  similar  to  those  for  which  the  prem- 
ises in  question  were  used  are  competent  to  testify  as  to  the  value 
of  the  leasehold.  Boteler  v,  Philadelphia  &  R.  T.  R.  Co.,  164  Pa. 
St.  397. 

Same — Same — Proof  by  Gas  Manufacturing  Expert  as  to  Real 
Estate  Values. — Where  a  portion  of  a  lot  which  is  occupied  for  gas 
works  is  taken,  and  it  does  not  appear  that  any  injury  was  done  to 
the  plant  itself,  a  gas  manufacturing  expert  who  has  no  knowledge 
of  real  estate  values  is  not  competent  to  testify  as  to  the  value  of 
the  land  actually  taken.  Spring  City  Gas  Light  Co.  v.  Pennsylvania, 
etc.,  R.  Co.,  167  Pa.  St.  6. 

Same — Comparison  of  Values — Error  cannot  be  predicated  upon 
the  mere  fact  that  witnesses  under  examination  as  to  the  value  of 
several  lots  in  the  same  immediate  neigh borliood,  in  arriving  at  their 
value,  estimated  that  of  one  class,  then,  having  considered  wherein 
that  class  differed  from  another,  qualified  their  estimates  of  the  value 
of  the  latter  class  by  taking  into  consideration  the  cost  of  removing 
such  difference  when  such  removal  was  by  such  witnesses  deemed 
practicable  and  advisable.  Chicago,  R.  I.  &  P.  R.  Co.  v,  Griffith, 
(Neb.)  62  N.  W.  Rep.  868. 

Same  —  .SVzw^ — Value  Before  and  After  Possession  by  Company. — 
On  a  second  trial  of  the  question  of  the  amount  of  compensation  to 
which  a  property  owner  is  entitled,  two  years  after  the  first  trial  and 
after  the  company  had  gone  into  possession,  evidence  of  the  com- 
parative value  of  the  use  of  the  property  before  and  after  the  con- 
struction of  the  road  is  inadmissible.     Los  Angeles,  P.  &  G.  R.  Co. 
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V.  Rurapp,  104  Cal.  20,  citing  Stockton,  etc.,  R.  Co.  v.  Galgiani,  49 
Cal.  140. 

Same — Proof  of  Prices  Obtained  for  Other  Property, — While  it  is 
not  competent  to  show  the  price  at  which  other  property  has  been 
sold,  for  the  purpose  of  proving  the  value  of  that  taken  for  railroad 
purposes,  yet  if,  on  cross-examination  of  witnesses  for  the  adverse 
party,  the  railroad  company  adopts  that  line  of  inquiry,  error  will 
not  be  presumed  from  a  re-examination  confined  to  such  line  fol- 
lowed on  cross-examination.  Chicago,  R.  I.  &  P.  R.  Co.  v,  Griffith, 
(Neb.)  62  N.  W.  Rep.  868. 

Instructions — As  to  What  Damages  Jury  May  Consider, — An  in- 
struction stating  the  constitutional  provision  that  property  cannot 
be  taken  or  damaged  for  public  use  without  just  compensation  there- 
for, will  not  furnish  a  ground  for  reversing  the  judgment  because 
leaving  the  case  open  to  a  consideration  of  all  damages,  whether  re- 
coverable by  condemnation  proceedings  or  not,  where,  by  other  in- 
structions, the  jury  were  informed  that  they  could  only  consider  such 
damages  as  the  property  sustained  by  reason  of  an  obstruction  com- 
plained of.  Atchison  &  N.  R.  Co.  v*  Boerner,  (Neb.)  63  N.  W. 
Rep.  787. 

Same — Propriety  of  Instruction  as  to  Depreciation  in  Value  of  Prop' 
erty  because  of  Injury  to  for  Business  Purposes, — An  instruction  is  not 
erroneous  because  calling  attention  to  the  business  carried  on  by  the 
property  owner  and  allowing  damages  for  injury  to  that  business, 
where,  taken  in  its  entirety,  it  limits  the  jury  to  a  consideration  of 
the  depreciation  in  value  of  the  property  because  of  its  being  rend- 
ered less  suitable  for  the  business  to  which  it  had  been  adapted,  and 
where,  by  the  instructions,  the  jury  were  informed  that  injury  to  the 
business  could  not  be  considered.  Atchison  &  N.  R.  Co.  v.  Boerner, 
(Neb.)  63  N.  W.  Rep.  787. 

Power  of  New  York  Supreme  Court  to  Entertain  Condemnation  Pro- 
ceedings.— The  power  conferred  on  the  supreme  court  by  the  general 
railroad  law  to  entertain  a  petition  to  condemn  land  for  railroad 
purposes  is  not  affected  by  the  provision  of  the  act  of  1887,  ch.  723, 
amending  section  24  of  chapter  290  of  the  laws  of  1867,  respecting 
the  "  Southern  Boulevard  "  in  the  towns  of  Morrisania  and  West 
Farms,  and  providing  in  substance  that  no  rail  or  tramway  should 
be  constructed  upon  the  boulevard  without  a  special  act  of  the  leg- 
islature first  obtained  ;  and  that,  in  case  the  legislature  should,  in 
the  future,  grant  to  any  corporation  the  right  to  construct  any  rail 
or  tramway,  nothing  in  the  act  should  be  construed  to  affect  the 
rights  of  landowners  to  recover  the  full  value  of  the  land  taken,  to 
the  same  extent  as  if  the  boulevard  had  never  been  laid  out  on  said 
lands,  so  as,  in  effect,  to  limit  the  prohibition  respecting  the  con- 
struction of  any  rail  or  tramway,  and  to  eliminate  all  that  followed 
that  prohibition  in  the  section  with  respect  to  the  rights  of  land- 
owners in  case  of  a  subsequent  legislative  grant  of  a  franchise  to 
any  corporation,  and  substituted  in  lieu  thereof  a  provision  merely 
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excepting  from  the  prohibition  a  railroad  company  organized  under 

the  act  of  1884  (chapter  252),  but  such  provisions  only  concern  and 

affect  the  determination  of  the  commissioners  appointed  upon  such 

an   application    to   ascertain  the   compensation.     In   re   Southern 

Boulevard  R.  Co.,  146  N.  Y.  352. 

Sufficiency  of  Petition  for  Condemnation — Designation  of  Purposes  of 

Condemnation! — A  petition  to  condemn  a  strip  of  land  for  a  right  of 

way  necessary  to  enable  the  company  to  construct  and  maintain  its 

railway,  sufficiently  designates  the  purpose  for  which   the  strip  is 

sought  to  be  taken.     Ft.  Worth  Ice  Co.  v,  Chicago,  R.  I.  &  T.  R. 

Co.,  (Tex.)  33  S.  W.  Rep.  159. 

Effect  of  Failure  to  Malce  Person  in  Possession  and  Claiming  Title  Party 
to  Proceeding. — A  person  claiming  title  to  land  under  a  deed  exe- 
cuted before  the  filing  of  2l  lis  pendens  in  proceedings  to  condemn 
the  land  for  railroad  purposes  may  maintain  ejectment  against  a 
railroad  company  which  has  obtained  possession  under  such  pro- 
ceedings, although  he  was  not  a  party  thereto,  if  it  appear  that 
he  was  in  possession  of  the  land  before  the  institution  of  the  pro- 
ceedings under  a  contract  of  sale,  and  that  the  company  had  actual 
notice  of  his  claim  and  negotiated  with  him  to  procure  the  land. 
Owen  V,  St.  Paul,  M.  &  M.  R.  Co.,  (Wash.)  41  Pac.  Rep.  44. 

Sufficiency  of  Judgment  to  Vest  Right  of  Way. — A  judgment  vesting 
an  easement  "  in  and  to,  over  and  across,  and  upon  the  property  in 
controversy  "  for  all  necessary  railroad  purposes  adjudges  a  "  right 
of  way."  over  the  premises,  although  that  expression  is  not  used. 
Ft.  Worth  Ice  Co.  v,  Chicago,  R.  I.  &  T.  R.  Co.,  (Tex.)  33  S.  W. 
Rep.  159. 

Tender  of  Award  to  Attorney  of  Owner. — The  attorney  who  repre- 
sented in  condemnation  proceedings  the  lessor  and  the  lessee  of  a 
railroad  across  which  another  railroad  company  had  condemned 
land  for  a  crossing  is  a  proper  person  to  whom  to  make  tender  of 
the  sum  awarded  for  damages.  National  Docks  &  N.  J.  J.  C.  R. 
Co.  V,  Pennsylvania  R.  Co.,  (N.  J.)  '^'^  Atl.  Rep.  860. 

Interest  on  Award— Computation. — Interest  on  the  sum  awarded  for 
land  taken  by  condemnation  should  be  computed  from  the  entry  of 
judgment,  and  not  from  the  rendition  of  the  verdict.  National 
Docks  &  N.  J.  J.  C.  R.  Co.  v,  Pennsylvania  R.  Co.,  (N.  J.)  33  Atl. 
Rep.  860. 

Same — Effect  of,  Tender  of,  and  Payment  of  Award  into  Court. — The 
general  railroad  act  (Revision,  p.  929,  §  loi),  relative  to  condemna- 
tion procedings,  provides  that  if  the  party  entitled  to  receive  the 
amount  found  by  the  jury  shall  refuse  to  receive  the  same,  then  the 
payment  of  said  amount  to  the  circuit  court  shall  be  deemed  a 
legal  payment.  Held^  that  a  tender  of  the  principal  sum  with  in- 
terest, followed,  after  a  refusal  to  accept  the  same,  by  payment  into 
court,  stopped  the  running  of  interest  on  an  award  for  land  taken  by 
condemnation.  Natinal  Docks  &  N.  J.  J.  R.  C.  Co.  v,  Pennsylvania 
R.  Co.,  (N.  J.)  33  Atl.  Rep.  860. 


170  EMINENT  DOMAIN  [^uJ*  i)^ 

Generally  Abstracts  of  Recent  Decisions 

Alteration  of  Streets  by  Railroad  Company  under  Municipal  Authority  as 
a  Talcing  of  Land. — The  taking  of  land  under  authority  given  to  a 
railroad  to  change  and  alter  streets  upon  certain  terms  offered  by  it 
is  the  taking  of  land  for  public  use.  State  (Barr,  prosecutor)  v. 
Mayor  of  New  Brunswick,  (N.  J.)  ;^^  Atl.,Rep.  477. 

Condemnation  of  Dwelling  House  for  Railroad  Purposes. — In  condem- 
nation proceedings  under  the  80th  section  of  the  charter  of  the  city 
of  New  Brunswick,  a  dwelling  house  may  be  taken  for  the  use  of  a 
railroad  company  upon  payment  of  due  compensation.  State  (Barr, 
prosecutor)  v.  Mayor  of  New  Brunswick,  (N.  J.)  33  All.  Rep.  477. 

Right  of  IVIunicipality  to  Authorize  Railroad  Company  to  Alter  Streets — 
New  Jersey  Statute. —  Under  the  New  Jersey  statutes  a  municipality 
may  authorize  a  railroad  company  to  change  and  alter  certain  streets 
on  terms  offered  by  the  company,  and  the  fact  that  the  company 
undertakes  to  pay  the  entire  expense  of  the  proceeding  will  not  in- 
validate it,  since  the  city  is  authorized  to  make  such  an  agreement 
in  ease  of  the  public  burden.  State  (Barr,  prosecutor)  v.  Mayor  of 
New  Brunswick,  (N.  J.)  ;^^  Atl.  Rep.  477. 

What  Constitutes  Contract  between  Municipality  and  Railroad  Com- 
pany as  to  Alteration  of  Streets. —  Under  the  New  Jersey  acts  of  1874, 
p.  45,  and  of  1895,  p.  157,  when  a  railroad  company  presents  to 
municipal  authorities  a  petition  offering  certain  terms  if  authority  is 
given  it  to  change  and  alter  streets,  and  the  municipality  accepts 
the  terms,  a  contract  is  thereby  made  between  the  company  and  the 
city  within  the  meaning  of  the  acts  in  question.  State  (Barr,  pros- 
ecutor) V,  Mayor  of  New  Brunswick,  (N   J.)  ^^  Atl.  Re]).  477. 

Ordinance  Permitting  Alteration  of  Streets  by  Railroad  Company — Neces- 
sity of  Publication— Charter  of  City  of  Brunswick. — The  ])rovision  in  the 
city  charter  of  New  Brunswick  requiring  publication  of  an  ordinance 
between  its  second  and  third  readings  aj)plies  only  where  the  ordi- 
nance involves  the  expenditure  of  public  moneys,  and  not  to  cases 
where  the  ordinance  permits  a  railroad  company  to  expend  its  own 
moneys  in  making  a  change  in  streets.  State  (Barr,  prosecutor)  v. 
Mayor  of  New  Brunswick,  (N.  J.)  33  Atl    Rep.  477. 

Injunction  to^Protect  Company  Crossing  Tracks  of  Other  Company. — 
Though  complainant  railroad's  proposed  plan  to  cross  defendant 
railroad's  yards  by  tunneling  under  the  tracks  in  said  yards  will 
necessitate  the  elevation  and  cutting  of  several  of  defendant's 
tracks  at  a  time,  and  thereby  temporarily  subject  defendant  to 
inconvenience  and  increased  expense  in  the  management  of  its  road, 
but  it  appears  that  by  the  exercise  of  skill  in  adjusting  its  yard  oper- 
ations to  the  new  conditions  it  will  be  able  to  carry  on  its  business, 
and  that  any  other  plan  of  crossing,  while  possible,  would  entail 
great  expense,  danger,  delay,  and  inferior  work,  complainant  will  be 
permitted  to  execute  said  plan,  and  in  so  doing  will  be  protected  by 
injunction.  National  Docks  &  N.  J.  J.  C.  R.  Co.  v.  Pennsylvania 
R.  R.  Co.,  (N.  J.)  33  Atl.  Rep.  860. 
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Bellingham  Bay  &  British  Columbia  R.  Co. 

V. 

Strand  (H.  B.  and  Josephine). 

{Supreme  Court  of  Washington^  Feb,  29,  1896.) 

Abandonment  of  Condemnation  Proceedings  after  Award  of  Damages^ — 

Where  a  railroad  company  in  possession  of  lands  brings  condemnation 
proceedings  for  the  purpose  of  retaining;  possession,  it  will  not  be  allowed 
to  abandon  the  proceedings  after  an  award  of  damages. 

Waiver  of  Abandonment— Right  of  Property  Owner  to  Judgment  and 
Execution^ — If  a  railroad  company  waive  its  right  to  abandon  proceed- 
ings 10  condemn  land  of  which  it  has  possession,  the  property  owner  is 
entitled  to  a  judgment  and  execution  on  the  award  of  damages. 

Right  to  Question  Title  to  Land  after  Submission  of  Damages  to  Jury. — 
After  submission  of  the  question  of  damages  to  the  jury  the  condemn- 
ing company  cannot  call  in  question  the  title  of  the  person  proceeded 
against,  to  the  land  sought  to  be  condemned. 

When  Landowner  Entitled  to  Interest  on  Award. — Where  a  railroad  com- 
pany in  possession  of  land  commences  condemnation  proceedings  for 
the  purpose  of  retaining  possession,  and  keeps  such  possession  during 
the  proceedings,  the  owner  of  the  land  is  entitled  to  interest  on  dam- 
ages awarded  as  of  the  date  of  the  taking. 

Improvement  by  Condemning  Company  as  Element  of  Damages. — In 
awarding  damages  for  land  taken  by  a  railroad  company,  the  value  of 
improvements  placed  upon  the  land  by  the  company  while  in  possession 
are  not  an  element  of  damages. 

Appeal  from  Whatcom  county  superior  court.  Affirmed 
on  plaintiff's  appeal,  and  reversed  on  defendants'  appeal. 

Dorr,  Hadley  &  Hadley,  for  petitioner. 

Fair  child  &  Rawson  and  Black  &  Learning,  for  defendants. 

Dunbar,  J. — Both  parties  having  appealed  in  this  case,  for 
convenience  we  will  refer  to  the  petitioner  as  the  appellant, 
and  the  landowners  as  the  respondents. 

This  action  was  brought  in  the  year  1890,  by  the  appellant, 
to  condemn  certain  lands  under  the  condemnation  acts  of  1888. 
Commissioners  were  appointed,  and  made  their 
report,  from  which  report  the  appellant  appealed  to  ^•••■t***^* 
the  superior  court  of  Whatcom  county.  At  said  court  the 
question  of  valuation  of  the  said  property  was  submitted  to  the 
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jury,  and  a  verdict  returned,  and  judgment  entered  thereon, 
from  which  said  judgment  an  appeal  was  taken  by  the  peti-* 
tioner  (appellant  herein)  to  this  court.  For  certain  errors  the 
judgment  was  reversed,  and  remanded  for  further  proceedings 
in  accordance  with  the  opinion  filed.  Thereafter,  in  Decem- 
ber, 1894,  the  cause  came  on  for  hearing  before  a  jury  in  the 
said  superior  court  of  Whatcom  county,  upon  the  question  of 
valuation  of  said  premises;  and  a  verdict  was  rendered,  and 
judgment  entered  upon  said  verdict,  from  which  judgment 
both  parties  appealed  to  this  court.  After  the  return  of  the 
verdict,  and  after  the  refusal  of  the  court  to  enter  the  judg- 
ment asked  for  by  the  appellant,  it  filed  a  motion  asking  leave 
to  abandon  proceedings  and  dismiss  the  cause,  which  motion 
was  overruled  by  the  court.  This  is  one  of  the  principal 
errors  alleged  by  the  appellant,  and  the  greater  part  of  the 
briefs  of  the  appellant  and  respondents  is  devoted  to  this 
proposition. 

It  is  earnestly  contended  by  the  appellant  that  it  had  a 
right  to  abandon   its  case  at  any  stage  of  the  proceedings 

before  the  rights  of  the  parties  had  been  adjusted. 
doulneut.*'**"'   Exhaustive  briefs  have  been   filed  by  both  parties 

on  this  question,  and  many  authorities  cited,  and 
upon  this  proposition  the  authorities  are  somewhat  conflicting; 
some  courts  holding  that  the  corporation  to  whom  the  right  of 
eminent  domain  has  been  given  by  the  law  has  no  right  to 
abandon  its  action  at  all,  but  is  bound  by  the  verdict  of  the 
jury,  and  that  it  must  pay  the  amount  awarded,  while  the 
great  majority  of  the  cases  decide  that  the  corporation  has 
the  right  to  abandon  when  it  has  not  taken  possession  of  the 
premises  sought  to  be  condemned,  and  some  few  cases  hold 
that  the  corporation  has  a  right  to  abandon  even  when  it  is 
in  possession  of  the  premises. 

A  great  majority  of  the  cases  cited  by  appellant  lay  down 
the  rule  of  the  right  of  dismissal  where  the  question  of  pos- 
session is  not  considered  at  all.  Lewis,  Em.  Dom.  §  656, 
cited  by  appellant,  announces  that  the  proceedings  for  con- 
demnation are  entirely  under  the  control  of  the  legislature; 
that  it  may  provide  that  the  party,  having  once  instituted 
proceedings  to  condemn  property,  shall  be  bound  to  go  on  and 
take  possession  of  the  property;  and  that  it  may  discontinue 
and  annex  such  terms  to  the  right  as  it  sees  fit,  but  that,  in 
the  absence  of  express  statutory  provisions,  it  is  generally  held 
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that,  where  a  party  has  instituted  proceedings  to  condemn 
property,  it  may  discontinue  those  proceedings  at  any  time 
before  confirmation  of  the  report  of  the  commissioners,  or,  in 
case  of  jury  trials,  at  any  time  before  the  case  is  given  to  the 
jury, — citing  many  cases  to  support  the  text;  and  other 
cases,are  reported  where  it  is  held  to  be  a  matter  of  discretion 
with  the  court ;  and  still  others  in  which  it  is  held  that,  where 
possession  had  been  taken  of  the  property,  the  party  con- 
demning could  not  abandon  proceedings  without  also  giving 
up  possession,  and  this  is  the  doctrine  of  the  Minnesota 
courts.  The  author,  however,  states  that  the  weight  of  au- 
thority is  that,  in  the  absence  of  statutory  provisions  on  the 
question,  the  effect  of  proceedings  for  condemnation  is  simply 
to  fix  the  price  at  which  the  party  condemning  can  take  the 
property  sought,  and  that,  even  after  confirmation  or  judg- 
ment, the  property  may  be  abandoned  without  incurring  any 
liability  to  pay  the  damages  awarded ;  but  an  investigation  of 
the  numerous  cases  cited  shows  that  this  rule  was  applied 
only  in  the  absence  of  possession  by  the  corporation.  The 
author,  however,  states  that  it  has  been  held  that  the  right  to 
abandon  is  not  affected  by  the  fact  that  the  petitioner  has 
taken  possession  pending  proceedings,  under  a  statute  which 
provided  that  it  might  do  so  upon  depositing  a  sum,  to  be 
ascertained  by  the  judge  of  the  court  in  which  the  proceed- 
ings are  pending;  citing  Railroad  Co.  v.  Lamborn,  8  Colo. 
380,  23  Am.  &  Eng.  R.  Cas.  115,  a  case  which  is  cited  and 
largely  relied  upon  by  the  appellant  in  the  case  at  bar;  also, 
Brokaw  v.  City  of  Terre  Haute,  97  Ind.  451. 

It  will  be  seen,  however,  that   the  qualification  mentioned 
by  the  author,  viz.,  **  where  the  legislature  has  made  provi- 
sion for  taking  possession,  *  *  carries  the  cases  outside 
of  the  claim  made  by  the  appellant  in  this  case,   AUBdonment 
for  our  statute  makes  no  such  provision;  and  in  pis^Mioa!' 
Railroad  Co.  v.  Lamborn,  supra^  the  statute   of 
Colorado  provided  that  the  court  or  judge  may,  at  any  stage 
of  the  proceedings,  authorize  petitioner  to  take  possession  of 
and  use  the  premises  until  the  final  conclusion  of  the  adjudi- 
cation has  been  deposited  in  court,  or  with  the  clerk  of  the 
same,  such  sum  as  the  court  or  judge  may  deem  sufficient  to 
pay  the  amount  of  damages  ultimately  awarded;    and   the 
court,  in  that  case,  based  its  decision  of  the  right  of  the  party 
in  possession  to  abandon  upon  the  construction  of  this  statute^ 
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and  said,  in  the  course  of  its  opinion:  "  If  this  conclusion 
could  not  legitimately  be  drawn  from  the  language  and  pur- 
poses of  the  statute,  we  might  be  compelled  to  indorse  the 
proposition  that,  by  the  act  of  taking  possession  thereunder, 
petitioner  renounces  his  right  of  abandonment,  except  with 
the  owner *s  consent;"  so  that  this  case  cannot  be  considered 
a  case  ih  favor  of  appellant's  contention. 

And  the  case  of  Brokaw  v.  City  of  Terre  Haute,  97  Ind. 
451,  is  also  decided  upon  the  provisions  of  their  statute; 
while,  as  we  have  before  said,  the  overwhelming  weight  of 
authority  is  that  in  the  absence  of  a  statute  granting  the 
right  of  possession,  the  right  to  abandon  is  waived 
WmWerof         by  the  taking  of  possession;  many  courts  holding 

b^^u'kin"**"'  ^  ^^  ^^  abandonment  means  an  abandonment  not 
posnesvfou.  only  of  the  proceedings,  but  an  abandonment  of 
the  possession  in  cases  where  the  corporation  is  in 
possession ;  that  the  abandonment  carries  with  it  the  idea  of 
placing  the  corporation  in  a  position  to  commence  anew  in  all 
respects,  and  placing  the  landowner  in  possession  of  his  land. 
The  appellant,  recognizing  the  force  of  these  decisions, 
attempts  to  evade  them  by  asserting  that  the  possession  of 
the  company  in  this  case  was  not  derived  by,  through,  or 
under  this  action;  but  we  think  the  testimony  introduced  in 
this  case  shows  the  contrary,  for,  while  originally  the  posses- 
sion may  have  been  taken  oCitside  of  the  action,  the  record 
shows  that  an  action  of  forcible  entry  and  detainer  was  brought 
by  the  respondents,  and  a  judgment  obtained  for  right  of 
restitution  against  the  appellant.  An  appeal  from  that  judg- 
ment was  taken  to  this  court,  and  the  judgment  was  affirmed. 
Subsequently  the  company  commenced  this  action  for  con- 
demnation proceedings,  and  obtained  a  restraining  order, 
staying  the  enforcement  of  the  right  of  restitution,  on  the 
ground  that  it  had  commenced  these  proceedings  in  condem- 
nation, thereby  invoking  the  proceedings  in  condemnation  to, 
at  least,  maintain  its  possession  of  these  premises;  and  we 
think,  under  such  circumstances,  that  its  right  of  possession 
of  the  premises  is  substantially  derived  through  this  action; 
and,  having  used  the  condemnation  proceedings  to  retain  pos- 
session, it  ought  not  now  to  be  allowed  to  avail  itself  of  the 
privilege  of  a  plaintiff  out  of  possession,  either  in  regard  to 
the  form  of  the  judgment  or  the  right  to  dismiss  the  action, 
and  impose  upon  the  respondents  the  necessity  of  bringing 
another  action,  either  of  forcible  entry  or  detainer  or  eject- 
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ment,  to  obtain  possession  of  their  premises  during  an  indefi- 
nite length  of  time,  for,  if  an  action  of  ejectment  were  brought 
to  obtain  possession,  it  could  pursue  the  same  tactics  that  it 
did  before,  viz.,  commence  condemnation  proceedings  again, 
and  plead  such  proceedings  in  abatement  of  the  writ  of  res- 
titution. We  do  not  think  that  the  law  should  be  admin- 
istered in  the  interests  of  procrastination  and  delay. 

The  appellant  was  conccdedly  in  possession  at  the  time  the 
offer  to  abandon  was  made.  That  possession  had  been 
obtained,  or  at  least  maintained,  by  reason  of  this  action. 
There  was  no  tender  of  abandonment  of  the  possession,  and 
we  think  that  not  only  justice,  but  the  great  and  overwhelm- 
ing weight  of  authority,  sustains  the  action  of  the  lower  court 
in  refusing  the  motion  to  dismiss;  and  we  quote  with  approval 
the  language  of  the  court  in  Curtis  v.  Railway  Co.,  2i  Minn. 
497,  where,  in  discussing  this  question,  it  was  said:  **  This, 
practically,  results  in  giving  the  company  power  to  evade  the 
constitutional  prohibition  against  taking  private  property  for 
public  use,  without  just  compensation  first  paid  or  secured,  and 
to  take,  hold,  and  enjoy  the  property  of  a  citizen  in  defiance 
of  his  rights,  so  long  as  it  can  successfully  be  kept  in  litiga- 
tion, and  without  any  redress,  except  in  an  action  of  trespass 
for  damages,  after  the  termination  of  the  proceedings  and 
their  abandonment  by  the  company.'* 

And  as  to  the  other  question, — ^the  form  of  the  judgment, — 
we  think  the  appellant  ought  to  be  held  to  his  election,  and 
that,  by  appropriating  land  and  refusing  to  relii.quish  its  pos- 
session, judgment  should  be  rendered  against  it  for  the  damages 
found,  and  an  execution  should  be  awarded  for  its  collection. 
As  was  said  by  the  supreme  court  of  Illinois  in  Railway  Co. 
V.  Mitqhell,  74  111.  395:  **  And  when  it  [the  land]  is  already 
taken,  what  other  judgment  could  be  properly  entered  ? 
Surely  not  a  judgment  that  the  company  pay  when  they 
should  take  the  land."  See,  also.  Railway  Co.  v.  Teters,  68 
111.  144;  Drath  v.  Railroad  Co.,  15  Neb.  367,  20  Am.  &  Eng. 
R.  Cas.  385;  Dietrichs  7/.  Railroad  Co.,  12  Neb.  225. 

So  far  as  the  question  of  title  is  concerned,  we  think  the 
appellant  is  estopped  from  raising  that  question  here,  even 
conceding  that  the  testimony  was  as  claimed  by  it. 
It  brought  its  action  for  the  condemnation  of  the  Stu.™^*^'*^ 
land  described  in  its  complaint.  No  issue  was  made 
concerning  the  title  to  the  land,  and  the  respondents  had  no 
notice  that  any  such  question  would  be  litigated  until  it  arose 
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incidentally  in  the  cross-examination  of  a  witness,  and  the 
only  question  before  the  jury  was  a  question  of  the  amount 
of  the  damages.  This  was  the  question  that  was  brought  up 
on  the  appeal  under  section  ii  of  the  act  of  1888,  under  which 
the  proceedings  were  commenced.  The  question  of  title  was 
preliminary  to  the  submission  to  the  jury,  and  that  issue 
should  have  been  made  and  determined  by  the  court  prior  to 
the  submission  of  the  question  of  damages.  Railway  Co.  v. 
Teters,  68  111.  144;  O'Hare  v.  Railroad  Co.,  (111.  Sup.)  28 
N.  E.  923;  Railway  Co.  v.  Matthews,  16  Minn.  341  (Gil. 
303);  Gerrard  v.  Railway  Co.,  14  Neb.  270. 

As  to  the  question  of  interest,  it  would  seem  that  the  cita- 
tion of  authorities  was  hardly  necessary  to  convince  this  court 
that  where  the  corporation  had   taken  possession   of  the  re- 
spondents' land,  and  had  had  the  use  and  benefit 
ntercNt.  ^j  j^^  ^^j  j^^^  ^^^  p^.^  ^j^^  damages  which  were 

found  to  have  been  due  the  respondents  at  such  time,  it 
should  pay  interest  on  the  amount  of  damages  so  found  to 
have*  been  entertained,  from  the  date  of  the  taking,  which 
was  stipulated  in  this  case  to  be  the  6th  day  of  March,  1890. 

We  think,  however,  under  the  testimony  in  this  case,  that 
iniproTemeot  ^^^  respondents  should  not  recover  the  value  of 
to  land-  the  houses  which  were  placed  upon  the  land  by  the 

VjiniaffeBfor.  appellant,  and  which  were  found  by  the  jury  to  be 
worth  the  sum  of  $850. 

The  questions  of  fact,  then,  having  been  determined  by  the 
verdict  of  the  jury,  the  judgment  in  this  case  will  be  reversed, 
and  the  cause  will  be  remitted  to  the  lower  court,  with  in- 
structions to  enter  judgment  against  the  appellant,  the  Bel- 
lingham  Bay  &  British  Columbia  Railroad  Company,  and  in 
favor  of  the  respondents,  H.  B.  Strand  and  Josephine  M. 
Strand,  for  the  amount  of  $10, 150  the  same  being  the  amount 
of  the  verdict  less  $850,  the  ascertained  value  of  the  houses, 
with  interest  thereon  at  the  legal  rate  from  the  6th  day  of 
March,  1890,  and  that  execution  issue  therefor. 

Anders,  Gordon,  and  Scott,  JJ.,  concur. 
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Baltimore  &  Frederickstown  Turnpike  Road 

V. 

Baltimore,  Catonsville  &  Ellicott's  Mills  Passenger 

Railroad  Co. 

(Court  of  Appeals  of  Maryland,  April  19,  1895.) 

Eminent  Domain — Exercise  of  Riglit  of  by  Street  Railway  Company — 
Condemnation  of  Franchise  of  Turnpike  Company. — A  statute  (act  1S94, 
ch.  162)  which  authorizes  a  street  railway  company  to  accjuire  by  con- 
demnation proceedings  a  necessary  easement  and  estate  m  the  road- 
way of  a  turnpike  company  for  tiie  operation  of  its  line  of  road  does 
not  violate  a  constitutional  provision  forbidding  the  impairment  of  the 
obligation  of  contracts,  as  all  corporations  hold  their  franchise  subject 
to  the  right  of  eminent  domain. 

Same — Equity  Cannot  Restrain  Exercise  of  Right  Constitutionally  Con- 
ferred.— Where  a  law  by  which  condemnation  proceedings  are  author- 
ized, and  which  directs  the  course  of  procedure  in  such  cases,  is  consti- 
tutional, equity  has  no  power  to  arrest  proceedings  thereunder  by 
injunction. 

Appeal  from  Baltimore  county  circuit  court.     Affirmed. 

David  G.  Mcintosh  and  Arthur  W.  Machen,  for  appellant. 
£.  /.  D.   Cross,  Milton  W.  Offutt,  and  'Geo.  D.  Pennifnan, 
for  appellee. 

Bryan,  J. — By  the  act  of  1894  (chapter  162)  the  legislature 
granted  to  the  Baltimore,  Catonsville  &  Ellicott's  Mills  Pas- 
senger Railroad  Company  the  right  to  use  elec- 
tricity as  a  motive  power  on  its  railway  between  *^***'' 
Baltimore  city  and  Catonsville,  and  on  an  extension  of  it  there- 
after to  be  made  to  Ellicott  city.  By  the  same  act  this  cor- 
poration was  empowered  to  construct  and  operate  double 
passenger  railway  tracks  on  the  turnpike  of  the  president^ 
managers,  and  company  of  the  Baltimore  &  Frederickstown 
Turnpike  Road,  with  power  to  alter  its  grade,  and  to  change 
the  location  of  the  tracks  which  it  already  had  on  the  turn- 
pike. And  the  two  corporations  were  authorized  to  agree 
upon  the  terms  and  conditions  on  which  these  rights  should 
be  exercised;  and,  in  case  they  should  fail  to  agree,  the 
3  (N.  8.)  A.  &  E.  R.  Cas.— 12 
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railroad  company  was  empowered  to   acquire  the  necessary 
easement  and  estate  by  condemnation  proceedings. 

It  is  well  known,  and  it  is  stated  in  the  proceedings  in  this 
case,  that,  by  virtue  of  a  contract  with  the  turnpike  company, 
a  passenger  horse  railway  had  been  maintained  and  operated 
for  many  years  on  the  bed  of  the  turnpike  between  the  city 
of  Baltimore  and  Catonsville. 

It  does  not  seem  to  be  controverted  that  the  property  of 
the  corporation  which  originally  owned  this  horse  railway  was 
sold  under  a  foreclosure  proceeding,  and  that  the  present 
appellee  (under  a  slight  change  of  name)  has  been  invested 
with  all  its  rights,  property,  and  duties,  and  subjected  to  all  its 
obligations. 

The  appellee  has  prosecuted  condemnation  proceedings; 
and,  in  due  course,  the  jury  have  found  and  assessed  damages 
under  their  inquisition. 

Without  entering  minutely  into  Retails,  it  is  sufficient  to 
state  that  the  appellant  filed  a  bill  in  equity,  in  which  it 
alleged  that  the  above-mentioned  act  of  assembly  is  contrary 
to  the  constitution  of  the  United  States;  and  it  prayed  that 
the  appellee  should  be  enjoined  from  proceeding  under  the 
inquisition,  and  from  prosecuting  any  proceedings  whatsoever 
by  way  of  condemnation  to  acquire  any  easement  or  estate  in 
the  turnpike  road.  The  circuit  court  sustained  the  right  of 
condemnation,  and  the  appellant  took  its  appeal. 

The  turnpike  company  was  chartered  by  the  act  of  1804 
(chapter  51);  and  under  this  act  it  constructed  its  turnpike 
road,  and  has  operated  and  maintained  it  from  the  time 
of  its  construction  to  the  present  day.  There  can 
€harter-Con.  \^q  ^q  doubt  that  the  charter  is  a  contract  between 
^tioni.  ^  '  th^  legislature  and  the  corporation,  which  is  under 
the  protection  of  the  constitution  of  the  United 
States;  and  the  same  may  be  said  of  the  contract  made  with 
the  predecessor  of  the  appellee  in  reference  to  the  construc- 
tion of  the  horse  railroad.  The  legislature  has  no  power  to 
amend,  alter,  or  impair  any  stipulation  in  either  of  these 
contracts.  They  must  all  be  preserved  inviolate  in  their 
original  integrity.  If  the  act  of  assembly  infringes  any  right 
granted  by  the  appellant's  charter,  or  releases  any  stipulation 
contained  in  the  contract,  it  must  to  that  extent  be  de- 
clared null  and  void.  And  it  has  been  declared  by  this  court 
t^it  t^^--e  is  no  difference  in  principle  between  a  law  that  in 
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terms  impairs  the  obligation  of  a  contract  and  one  that  pro- 
duces the  same  effect  in  the  construction  and  practical  execu- 
tion of  it.  Chesapeake  &  O.  Canal  Co.  v.  Baltimore  &  O.  R. 
Co.,  4  Gill  &  J.  109. 

In  the  same  case,  at  pages  144  and  145,  it  was  said  that  a 
franchise,  a  corporate  right  to  select  and  acquire  land  for  the 
authorized  purposes  of  the  corporation,  is  property.     '*  It  is 
an  incorporeal  hereditament,  not  a  legal  title  to  the 
land  itself,  not  a  mere  capacity  or  faculty  to  acquire  Corporate 
and  hold  land,  such  as  every  individual  possesses;   property, 
but,  in  addition  to  such   capacity,  it  is  a  right  or 
privilege — a  portion  of  the  eminent  domain  vested  in  the  cor- 
poration— to  acquire  the  legal   title  to  land  subjected  by  the 
grant  to  its  will,  and  thus  to  convert  the  incorporeal  into  a 
corporeal  hereditament,  and,   after  the    franchise,   to  choose 
and  condemn  land  for  any  particular  public  purpose,  that  por- 
tion of  the  eminent    domain   granted  and  subsisting  in  one 
corporation  cannot  be  bestowed  upon  another,  to  the  prejudice 
of  the  former  grant;   nor  can  any  other  legally  acquire  any 
such  right  of  way  or  title  to  the  land  over  which  the  franchise 
extends,  as  will  hinder  the  former  corporation  in  the  exercise 
and  enjoyment  of  its  franchise." 

Therefore  the  legislature  could  not  take  away  from  the  ap- 
pellant the  unrestricted  right  to  the  control  and  use  of  its  road, 
and   donate  any  portion  of    this   right  to   the   ap-   j-^j^^^  . 
pellee.    But  there  is  a  vital  essential  and  paramount  domain- 
power  belonging  to  the  state  which  has  never  been  i.^gi»»i»tiTe 
surrendered  to  the  general  government,  and  which  |[^{f^''*  *"'^*®'*" 
is  not  limited  or  embarrassed  by  any  considerations 
inferior  to  a  regard  for  the  public  welfare.     It  is  the  right  of 
eminent  domain,  or  the  right  to  take  private  property  for  the 
public  use,  with  just  compensation  previously  paid  or  tendered 
to  the  owner.     The  legislature  has  the  right  to  determine 
when   private  property  shall  be  thus   taken;  and  the  duty 
devolves  on  the  courts  to  protect  the  rights  of  the  owner  by 
enforcing  just  compensation  before  it  is  taken. 

Whatever  doubts  may  have  existed  at  one  time  on  the 
question,  and  it  is  probable  they  did  not  exist  when  the  case  of 
the  canal  company  was  decided,  it  is  now  settled  by  authority 
Vhich  this  court  is  bound  to  obey  that  **  the  grant  of  a  fran* 
chise  is  of  no  higher  order,  and  confers  no  more  sacred  title, 
than  a  grant  of  land  to  an   individual;    and,   when   public 
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necessities  require  it,  the  one  as  well  as  the  other  may  be  taken 
for  public  purposes  on  making  suitable  compensation ;  nor  does 
such  an  exercise  of  the  right  of  eminent  domain  interfere  with 
the  inviolability  of  contracts.*'  Bridge  Co.  v.  Dix,  6  How. 
507;  Richmond,  F.  &  P.  R.  Co.  v.  Louisa  R.  Co.,  13  How. 

83. 

As  was  natural  and  proper,  these  decisions  have  been  fol- 
lowed in  the  opinions  delivered  by  the  state  courts.  We  for- 
bear to  cite  any  of  them,  inasmuch  as  we  consider 
•mine'nt  do-  ^^^^  ^^^  federal  authority  marks  out  the  course  for 
main  para-  US  to  follow,  independently  of  any  other  considera- 
monottoaii  tion.  It  has  been  said  by  the  supreme  court  that 
sraa  •.  ^j^^  power  to  take  private  property  for  public  use 

'*  reaches  back  of  all  constitutional  provisions."  Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  178. 

It  has  also  been  said  on  this  subject  that  a  grant  made  for 
one  public  purpose  must  yield  to  another  more  urgent  and 
important.  Of  course,  it  rests  with  the  legislature  to  deter- 
mine when  the  necessity  arises  for  making  one  public  purpose 
subordinate  to  another  which  it  regards  as  of  a  higher  degree 
of  utility.  It  is,  of  course,  not  held  by  any  court  that  the 
legislature  can  bestow  the  property  of  any  person,  natural  or 
corporate,  upon  another,  but  that  private  property  cannot  be 
exempted  from  the  supreme  right  of  eminent  domain,  on  the 
ground  that  it  is  held  by  a  chartered  right.  And  of  course 
the  same  must  be  said  in  cases  where  it  is  held  by  virtue  of  a 
private  contract. 

We  therefore  feel  obliged  to  hold  that  the  act  of  1894 
street  raiiwa  (chapter  162)  Constitutionally  conferred  on  the  ap- 
may  eondema  pcllce  the  right  to  Condemn  the  corporate  property 
right  of  nay  and  franchises  of  the  appellant,  including  such  as 
on  tarapike.  ^gj.^  embraced  within  the  scope  of  the  contract  in 
reference  to  the  horse  railway. 

The  statute  law  prescribes  the  mode  in  which  the  condem- 
nation must  be  pursued.  After  the  inquisition  has  been  re- 
duced to  writing,  and  signed  and  sealed  by  the  jury,  it  is 
required  to  be  returned  to  the  circuit  court  of  the  county, 
which  is  invested  with  the  jurisdiction  to  confirm  it  or  to  set 
it  aside. 

The  value  of  the  appellant's  property  and  franchises  will  be 
very  greatly  diminished  by  the  proceedings  under  this  act>of 
assembly;  but  for  the  injury  thus  done,  including  all  damage 
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which  may  be  sustained  by  the  seizure  of  its  property,  and 
any  loss  which  may  arise  from  an  impairment  of  the  value  of 
its  contract  rights,  it  is  the  duty  of  the  jury  of  inquisition  to 
assess  adequate  compensation.  The  whole  proceeding  is 
subject  to  the  power  and  control  of  the  circuit  court,  which  is 
the  tribunal  appointed  by  the  law  to  afford  redress  where 
injustice  has  been  committed  by  the  jury.  It  is  also  its  duty 
to  see  that  the  inquisition  is  regularly  and  properly  conducted, 
and  that  the  rights  of  the  parties  are  duly  protected.  It  is 
not  competent  for  any  other  court  to  exert  this  jurisdiction. 

It  is  held  that,  where  the  law  is  constitutional  under  which 
condemnation  is  sought,  a  court  of  equity  has  no  gt^j^t^^^ 
power   to    arrest   the    proceedings    by  injunction,   demuation- 
because  a  special  tribunal,  established  for  supervis-  i»Junction 
ing  the  exercise  of  the  right  of  eminent  domain,  to  **•*"*'• 
which  alone  the  power  has  been  granted  to  hear  and  determine 
all  questions  which  can  arise  regarding  the  inquisition.      Rail- 
road Co.  V.  Patterson,  37  Md.  125;  unreported  case  of  Same 
V.  Keerl,  decided  at  the  same  time;  Cumberland  &  P.  R.  Co. 
V.  Pennsylvania  R.  R.,  57  Md.  267,  10  Am.  &  Eng.  R.  Cas. 

351. 

We  think  that  the  decree  below  ought  to  be  affirmed. 

Decree  affirfned. 


Illinois  Central  R.  Co. 

V. 

City  of  Chicago, 
(156  ///.  98.) 

Authority  of  Municipality  to  Condemn  Railroad  Land  for  Street  Pur- 
poses— Construction  of  Illinois  Statute^ — A  statute  which  authorizes  a 
municipality  to  extend  streets  over  the  traclcs,  right  of  way,  or  land  of  a 
railroad  cojnpany,  and  to  condem  land  therefor,  authorizes  the  extension 
of  streets  across  a  railroad  yard. 

Same — Right  of  Company  to  Compensation. — The  extension  of  streets 
across  the  right  of  way  of  a  railroad  company  deprives  it  in  part  of  its 
property  rights  in  those  portions  of  the  land  within  the  street  so  as  to 
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entitle  it  to  compensation  for  the  damasxe  resulting  from  such  extension. 
(Wilkin,  Phillips,  and  Magruder,  JJ.,  dissenting.) 

Same— Same — Right  to  Damages  for  Land  having'  No  Market  Valu(e. — 
Although  lands  wiiliin  a  railroad  right  01  way  sought  to  be  taken  by  the 
extension  of  a  street  have  no  market  value,  because  of  their  use  for  rail- 
road purposes,  yet  the  company  is  entitled  to  recover  such  compensa- 
tion as  may  be  just  for  the  damages  sustained  because  of  the  laying  out 
of  the  street. 

Same  — Same — Damages  for  Land  Taken  within  Right  of  Way  and  out- 
side Tracks. — The  value  of  land  within  a  right  of  way  outside  the  rail- 
road tracks,  and  upon  which  the  company  may  erect  structures  for  its 
use,  should  be  allowed  as  damages  for  the  extension  of  a  street  across 
such  land. 

Appeal  from  Cook  county  superior  court.     Reversed. 

This  proceeding  was  instituted  by  the  city  of  Chicago  in  the 
superior  court  of  Cook  county  for  the  ascertainment  of  the 
compensation  and  damages  due  to  the  Illinois  Central  Railroad 
Company  for  the  land  taken  or  damaged  in  open- 
ftM  state  .  jj^g  ^^^  extending  Eighty-second  street  and  Nine- 
tieth street  across  its  railroad  tracks  and  right  of  way.  The 
company  entered  its  motion  to  dismiss  the  proceeding  on  the 
ground  that  the  parts  of  the  right  of  way  proposed  to  be  con- 
demned are  parts  of  the  continuous  line  of  the  railroad,  and 
that  the  streets  will  extend  across  the  railroad  and  the  railroad 
yard,  and  so  impair  the  usefulness  of  the  railroad  that  it  could 
not  carry  on  and  perform  its  duties  as  a  common  carrier.  In 
support  of  this  motion  it  offered  to  introduce  in  evidence  the' 
testimony  before  that  time  taken  in  certain  causes  wherein  the 
company  and  the  city  were  parties.  No  objection  to  the 
evidence  on  account  of  its  form,  or  because  it  was  secondary, 
was  raised ;  but  its  introduction  was  resisted  by  the  city  on 
the  sole  ground  that  it  was  irrelevant;  and  on  that  ground  it 
was  excluded,  and  the  motion  overruled. 

Another  ground  set  up  in  the  motion  to  dismiss  was  that 
the  extension  of  the  street  across  the  yard  and  tracks  of  the 
company  was  without  authority  in  law,  and  in  violation  of  the 
charter  of  the  company,  and  of  the  constitution  and  laws  of 
the  United  States.  A  trial  by  jury  was  waived,  and  the  cause 
heard  by  the  court;  and  a  judgment  rendered  awarding  one 
dollar  to  the  company  as  just  compensation ;  and  from  that 
judgment  the  company  prosecutes  this  appeal. 

It  appeared  from  the  evidence  that  the  right  of  way  of  the 
company  was  200  feet  in  width,  and  the  streets  proposed  to 
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be  opened  each  66  feet  wide;  that  only  about  60  feet  of  the 
200-foot  strip  was  occupied  and  taken  up  by  the 
railroad  tracks,  and  that  there  were  left  wholly  un-  »«>«*»  • 
occupied  a  strip  50  feet  wide  west  of  the  tracks,  a  strip  30  feet 
wide  east  of  the  tracks,  and  a  strip  66  feet  wide  between  the 
fourth  and  fifth  tracks.  It  was  proposed  to  prove  by  the 
witness  L.  H.  Peirce  the  value  to  the  railroad  company  of 
these  unoccupied  strips  of  land  for  the  purpose  of  erecting 
thereon  permanent  structures  for  railroad  purposes  and  uses 
other  than  tracks.  And  the  witness  L.  P.  Morehouse  was 
offered  to  prove  that  he  had  been  for  a  long  time  in  the  em- 
ployment of  the  company ;  that  he  was  a  man  of  great  experi- 
ence in  railroad  matters;  that  the  parts  of  the  right  of  way 
embraced  within  the  lines  of  the  right  of  way,  and  not  occu- 
pied by  tracks,  and  lying  to  the  east  and  to  the  west  of  the 
tracks,  are  adapted  to  the  construction  and  maintenance  of 
different  kinds  of  structures  for  railroad  purposes  other  than 
railroad  tracks,  and  are  available  for  such  purposes;  and  that 
the  use  of  those  particular  parts  of  the  land  for  streets  will 
necessarily  exclude  and  prevent  their  use  for  those  purposes 
and  for  such  structures  as  are  commonly  used  by  railroad  com- 
panies in  the  operation  and  management  of  their  roads. 

And  it  was  also  proposed  to  show  by  said  witness  the  value 
of  said  strips  of  land  fbr  grain  elevators,  or  for  warehouses,  or 
for  depots,  or  for  other  such  structures  for  railroad  purposes, 
the  erection  of  which  upon  the  grounds  would  render  their  use 
for  streets  impossible;  and  to  show  that  they  are  adapted  to 
such  railroad  uses  as  are  inconsistent  with  their  use  as  streets, 
and  hence  that  the  company  is  deprived  of  their  use;  and 
also  to  show  the  value  of  said  lands  for  the  purposes  of  erect- 
ing thereon  the  aforesaid  structures  for  railroad  uses.  To  the 
introduction  of  all  and  every  of  this  evidence  the  city  objected, 
and,  the  objections  being  sustained,  the  company  duly  ex- 
cepted. 

In  connection  with  this  proposed  evidence,  the  appellant  re- 
quested the  court  to  hold  the  following  proposition  of  law: 
**  Second.  That  where  it  appears  from  the  evidence  that  the 
use  of  said  land  or  right  of  way,  or  any  part  thereof,  for  the 
purposes  of  the  street,  will  wholly  exclude  said 
company  from  the  erection  and  use  thereon  of  such  ^*^  rt«te4, 
houses,  structures,  and  improvements  other  than  railroad  tracks 
which  said  company  might  now  or  might  a't  any  time  hereafter 


184  EMINENT  DOMAIN  [^(n!  8.7" 

Street  Eztenaion  111.  Cent.  B.  Co.  «.  Chicago 

desire  to  erect  and  use  for  the  purposes  of  its  railroad  busi- 
ness, then  the  court  will  also  assess  as  damages  such  sum  as 
shall  equal  the  value  of  such  land  to  said  company  for  the 
erection  and  use  of  such  structures."  But  the  court  refused 
to  hold  said  proposition  of  law,  to  which  action  of  the  court 
the  appellant  duly  excepted. 

C  V  Gwifi  and  Sidney  F.  Andrews,  for  appellant. 
/ohi  S.  Miller  and  Charles  C.  Gilbert,  for  appellee. 

Baker,  J. — ^The  case  of  Illinois  Cent.  R.   Co.  v.  City  of 

Chicago,  141   111.  586,  in  which  the  same  extension  of  these 

streets  was  involved,  fully  sustains  the  ruling  of  the 

Extension  of     court  below  in  denying  the  motion  of  appellant  to 

street  ncroM        j-        •       ^.u  j-  t      ^t     ^  i.i 

railroad  yard,  dismiss  the  proceedmg.  In  that  case,  among  other 
things,  it  was  said:  **  So  far  as  the  extension  of 
Eighty-second  and  Ninetieth  streets  is  concerned,  the  language 
of  paragraph  89  is  broad  enough  to  authorize  the  extension 
across  the  railroad  '  yard,*  as  well  as  across  the  tracks  or 
right  of  way.**  And,  since  the  motion  to  dismiss  was  inad- 
visedly filed,  it  necessarily  follows  that  all  evidence  offered  in 
support  of  it  was  properly  excluded. 

The   exclusion   of  the  offered   testimony  of  the  witnesses 

Peirce  and  Morehouse  presents  a  more  troublesome  question. 

When  the  streets  are  extended  across  the  right  of  way,  the 

city  will  not  have  the  exclusive  use  of  those  parts 

1?'*'*!^#!!  ^°*'    of  it  within  the  lines  of  the  streets  where  no  tracks 

pensation. 

are  laid.  Its  rights  over  those  parts  will  be  no 
greater  than  its  rights  are  in  respect  to  the  parts  where  the 
tracks  are  laid.  The  company  may  still  go  on,  notwithstand- 
ing the  extensions  of  the  streets,  and  put  down  additional 
tracks  upon  the  now  unoccupied  parts  of  the  right  of  way,  or 
use  such  parts  for  any  other  railroad  purposes  that  would  be 
consistent  with  a  joint  use  by  itself  and  the  city.  But  at  the 
same  time  the  fact  that  such  parts  were  used  for  public  streets 
would  necessarily  prevent  their  being  used  for  erecting  thereon 
depots,  warehouses,  grain  elevators,  or  any  like  structures  for 
railroad  purposes.  And  there  can  be  no  question  but  that  the 
company,  under  its  charter,  has  the  right  to  locate  upon  the 
parts  of  Its  right  of  way  sought  to  be  taken  for  the  streets 
not  only  structures  such  as  are  mentioned  above,  but  any 
**  other  buildings  necessary  for  the  construction,  completing, 
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altering,  maintaining,  preserving,   and  complete  operation ' ' 
of  its  railroad.     Laws  185 1,  p.  61,  §  3. 

The  extension  of  the  streets  across  the  right  of  way,  then, 
deprives  the  company  in  part  of  its  property  rights  in  respect 
to  portions  of  the  land  within  the  lines  of  the  streets.  The 
constitution  of  the  state  provides  that  **  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation." In  Rigney  v.  City  of  Chicago,  102  III.  64,  this 
court  said:  **  Property,  in  its  appropriate  sense,  «ieans  that 
dominion  or  indefinite  right  of  use  and  disposition  which  one 
may  lawfully  exercise  over  particular  things  or  subjects,  and 
generally  to  the  exclusion  of  all  others,  and  doubtless  this  is 
substantially  the  sense  in  which  it  is  used  in  the  constitution.** 

It  is  to  be  noted  that  the  lands  here  sought  to  be  condemned 
for  the  streets  are  devoted  to  a  special  use,  and  therefore  have 
no  market  value.  In  Lake  Shore  &  M.  S.  Ry.  Co.  v,  Chicago 
&  W.  I.  R.  Co.,  100  111.  21,2  Am.  &  Eng.  R.  Cas.  454,  we 
said  that,  although  the  right  of  way  is  limited  to  the  use  of 
the  land  for  the  construction,  maintenance,  and  operation  of 
a  railroad  upon  it,  yet  this  limited  use  is  property,  casen  cousid- 
and  as  much  so  as  if  the  use  were  an  absolute  one ;  •»••<>• 
and  further  said  that  the  land  was  devoted  to  a  special  use, 
and  that  estimates  of  its  value  with  reference  to  such  use  by 
those  competent  to  speak  in  that  regard  should  have  been 
received. 

In  Railroad  Co.  v.  Kirby,  104  111.  345,  10  Am.  &  Eng.  R. 
Cas.  214,  it  was  said  that  the  value  of  land  consists  in  its  fit- 
ness for  use,  present  or  future,  and  that  before  it  can  be  taken 
for  public  use  the  owner  must  have  just  compensation. 

In  Railroad  Co.  v.  Jacobs,  no  111.  414,  22  Am.  &  Eng.  R. 
Cas.  97,  it  was  held,  citing  Haslam  v.  Railroad  Co.,  64  111. 
353,  that  reference  may  be  had  not  merely  to  the  uses  to 
which  the  land  is  actually  applied,  but  that  its  capacities  may 
also  be  taken  into  consideration. 

In  Johnson  v.  Railroad  Co.,  in  111.  413,  the  rule  was 
formulated  by  the  late  Chief  Justice  Scholfield,  thus:  '*  If 
property  has  a  special  value,  from  whatever  cause,  that  special 
value  belongs  to  the  owner  of  the  property,  and  he  is  entitled 
to  be  paid  it  by  the  party  seeking  condemnation.  In  deter- 
mining the  value  of  real  property  in  such  cases  to  the  owner, 
witnesses  may  give  their  opinions,  and  any  special  circum- 
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stances  upon  which  those  opinions  are  founded,  for  what 
they  are  worth." 

In  Dupuis  V.  Railway  Co.,  115  111.  97,  this  court  held  that 
if  lands  are  devoted  to  some  particular  use,  and  in  consequence 
of  such  use  have  an  intrinsic  value,  the  owner,  in  order  to  get 
just  compensation,  is  entitled  to  receive  whatever  they  are 
worth  for  the  use  or  purpose  to  which  they  may  be  devoted. 
And  in  Railway  Co.  v.  Moore,  124  111.  329,  it  was  held  that 
if  the  fact  that  the  lots  there  in  question  were  located  with  a 
frontage  on  the  river,  at  a  place  where  they  could  at  some 
future  time,  when  demanded,  be  made  available  as  dock  prop- 
erty, enhanced  their  present  value,  then  such  fact  would  be 
competent  and  proper  to  be  shown,  and  be  considered  by  the 
jury  in  estimating  the  damages.  And  it  was  there  said  that 
it  can  make  no  difference  that  there  might  be  no  present 
demand  for  docks  upon  these  lands.  The  logic  of  the  law  and 
of  our  former  decisions  leads  irresistibly  to  the  conclusion  that 
in  the  case  at  bar  the  trial  court  erred  in  excluding  the 
profTered  testimony  of  the  witnesses  Peirce  and  Morehouse. 
And  see,  in  this  connection,  the  late  case  of  Lake  Shore  & 
M.  S.  Ry.  Co.  V,  City  of  Chicago,  151  111.  359. 

It  is  urged  that  when  it  is  considered  that  the  strips  of 
ground  sought  to  be  condemned  for  the  streets  are  but  parts 
of  the  continuous  right  of  way  of  the  railroad  company,  it  is 
apparent  that  the  evidence  sought  to  be  introduced  was  clearly 
-^  fictitious  and  speculative.     We  do  not  see  how  we 

Dmnages.  ^ 

could  arrive  at  any  such  conclusion  as  matter  of 
law.  If  the  parts  of  the  land  not  occupied  by  tracks  and  pro- 
posed to  be  taken  for  the  streets  are  but  portions  of  the  con- 
tinuous right  of  way  of  the  company  within  the  limits  of  the 
city,  and  are  no  better  adapted  on  account  of  particular 
locality,  or  from  other  causes,  for  depots,  warehouses,  engine 
houses,  shops,  or  other  structures  for  railroad  purposes,  than 
are  the  other  unoccupied  parts  of  the  continuous  right  of  way, 
then  that  presents  a  question  of  fact,  and  is  a  matter  for  the 
consideration  of  the  jury  or  trial  court  in  determining  the 
amount  of  the  compensation  or  damages.  As  we  understand 
the  second  proposition  of  law  that  was  tendered  by  appellant, 
it  involves  the  same  question  that  arose  in  regard  to  the  evi- 
dence of  Peirce  and  Morehouse.  This  being  so,  it  was  error 
to  refuse  to  hold  the  same. 

Other  objections  are  raised  by  appellant  to  the  judgment 
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and  to  the  rulings  of  the  trial  court,  but  like  objections  have 
been  overruled  by  this  court  in  numerous  recent  cases,  and  it 
is  not  deemed  necessary  to  restate  the  grounds  of  those  deci- 
sions. It  is  not  considered  that  anything  held  in  this  case  is 
in  conflict  with  the  decisions  of  this  court  in  Chicago  &  N. 
W.  R.  Co.  V.  City  of  Chicago,  140  111.  309,  and  subsequent 
cases  of  like  character.  For  the  errors  indicated  herein  the 
judgment  of  the  superior  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

Wilkin  and  Phillips,  JJ.,  dissent. 

Magruder,  J. — I  dissent  from  this  opinion.  It  is  incon- 
sistent with  the  recent  decisions  of  this  court  adopted  after 
mature  reflection,  known  as  the  **  Grade  Crossing  Cases.**  In 
my  opinion  every  railroad  company  takes  its  charter  and  its 
right  to  lay  tracks,  or  to  have  a  right  of  way  at  all,  subject 
to  the  right  of  the  people  to  extend  their  streets  and  highways 
across  such  tracks  and  right  of  way. 


ABSTRACTS  OF  RECENT  DECISIONS 

Condemnation  of  Railroad  Lands  for  StreetPurposes—- Municipal  Author- 
ity.—Power  to  a  municipality  to  open  and  lay  out  streets,  alleys,  and 
highways,  and  to  cause  any  streets,  alleys,  or  highways  to  be  altered, 
widened,  extended,  laid  out,  vacated,  etc.,  necessarily  implies  and 
includes  the  power  to  institute  condemnation  proceedings  for  the 
purpose  of  carrying  the  donated  power  into  effect.  Chicago  &  N. 
W.  R.  Co.  V.  Cicero,  154  111.  656. 

Same — Reasonableness  of  Ordinance. — An  ordinance  for  the  extension 
of  an  avenue  across  the  right  of  way  and  grounds  of  a  railroad  com- 
pany will  not  be  regarded  so  unreasonable  and  oppressive  as  to 
authorize  the  court  to  hold  it  void  merely  because  the  streets  across 
the  railroad  track  on  either  side  of  the  proposed  avenue  are  only 
620  feet  apart.     Chicago  ^  N.  W.  R  Co.  v,  Cicero,  154  111.  656. 

Same — Sufficiency  of  Petition  under  Illinois  Cities  and  Villages  Act — Alle- 
gation of  Attempt  or  Offer  to  Agree  on  Purchase  Price. — Under  article  9 
of  the  Illinois  general  act  for  the  incorporation  of  cities  and  villages  a 
petition  by  a  municipality  to  condemn  railroad  land  for  street  purposes 
need  not  contain  an  allegation  that  an  attempt  or  offer  was  made  by 
the  officers  of  the  municipality  to  purchase  the  property  in  question,  or 
to  agree  upon  the  price  to  be  paid  for  the  same.     Chicago  &  N.  W, 
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R.  Co.z/.  Cicero,  154 111,  656;  Chicago  &.  A.  R.  Co.z/.  Chicago,  150  111. 
597;  Lake  Shore  &  M.  S.  R.  Co.  7;.  Chicago,  148  111.  509. 

Same — Basis  of  Opinions  of  Expert  Witnesses. — Expert  witnesses  as  to 
the  value  of  railroad  property  condemned  for  street  purposes  may 
state  the  facts  constituting  the  basis  of  their  opinions.  Chicago  & 
N.  W.  R.  Co.  V,  Cicero,  154  111.  656. 

Same — Ad  mission  of  Value  of  Interest  Sought  to  be  Condemned — Instruc- 
tion to  Fix  Compensation,  "  if  Any." — Where  a  municipality  seeking  to 
condemn  railroad  premised  for  street  purposes  describes  the  prem- 
ises as  "property  sought  to  be  taken,"  and  asks  "that  just  compen- 
sation be  made  therefor,"  it  necessarily  admits  that  there  is  some 
valuable  interest  which  is  to  be  condemned,  and  the  jury  should  be 
instructed  that  they  must  ascertain  the  just  compensation  for  the 
property  taken  by  the  proceedings;  therefore  an  instruction  that 
they  may  fix  the  compensation,  if  any,  for  the  property  is  erroneous, 
as  authorizing  them  to  take  the  property  of  the  railroad  company 
without  making  any  compensation  whatever  therefor.  Chicago  & 
N.  W.  R.  Co.  V.  Cicero,  154  111.  656. 

Same — Taking  of  Side  Track  Used  for  Freight  Purposes — Damages. — 
Where  the  land  across  a  side  track  upon  which  freight  is  loaded  and 
discharged  is  sought  to  be  taken  for  street  purposes,  and  it  appears 
that  such  track  is  the  sole  facility  of  the  company  within  the  mu- 
nicipality for  handling  freight,  it  is  not  true  as  a  matter  of  law  that 
the  use  of  the  strip  taken  will  be  unaffected  by  the  laying  down  of 
the  street.     Chicago  &  N.  W.  R.  Co.  v.  Cicero,  154  III.  656. 

Same — IVIeasure  of  Damages — Operation  of  Road  Unaffected. — Where 
land  of  a  railroad  company  is  condemned  for  street  purposes,  and  it 
is  not  shown  that  the  operation  of  the  road  will  be  affected  by  the 
laying  out  of  the  street,  merely  nominal  damages  are  recoverable. 
Chicago  &  N.  W.  R.  Co.  v.  Cicero,  155  111.  51.  Distinguishing  Chi- 
cago &  N.  W.  R.  Co.  V.  Cicero,  154  111.  656. 

Same— Ownership  by  Railroad  Company  in  Fee.— Since  a  railroad  com- 
pany has  no  right  to  use  land  for  any  purpose  than  for  the  opera- 
tion of  its  road,  the  mere  fact  that  it  owns  in  fee  the  land  sought 
to  be  taken  will  not  affect  the  measure  of  compensation.     Chicago, 

'B.  ^  Q.  R.  Co.  7'.  Chicago,  149  111.  457. 

Same — Damages  for  Incidental  Expenses  Rendered  Necessary  by  Taking. 
— The  compensation  to  which  a  railroad  company  is  entitled  for 
l:ind  taken  for  street  purposes  is  merely  the  depreciation  in  value 
of  the  land  for  railroad  use  irrespective  of  the  incidental  expenses 
to  which  the  company  may  be  put  in  providing  adequate  crossing 
facilities.  Lake  Shore  &  S.  M.  S.  R.  Co.  v.  Chicago,  148  111.  509; 
Chicago  &  A.  R.  Co.  v,  Chicago,  150  111.  597;  Chicago,  B.  &  Q.  R. 
Co.  IK  Chicago,  149  111.  457. 

Same — Land  Used  for  Right  of  Way  and  Land  Not  So  Used.— In  esti- 
mating the  compensation  due  to  a  railroad  company  for  damages  to 
two  tracts,  one  used  by  the  company  as  a  part  of  its  right  of  way, 
and  the  other  not  so  used,  the  damage  to  each  should  be  considered 
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separately,  and  the  verdict  of  the  jury  taken  in  accordance  there- 
with.    Chicago  &  N.  W.  R.  Co.  v.  Cicero,  154  111.  656. 

Same — Instruction  as  to  Compensation  being  in  Issue — Harmless  Erron — 
Where  from  the  facts  of  the  case  it  appears  that  a  railroad  company 
is  entitled  to  nominal  compensation  for  a  part  of  its  road  taken  for 
street  purposes,  an  instruction  that  the  issue  is  the  compensation  to 
which  the  railroad  company  is  entitled  is  harmless  error.  Chicago 
&  N.  W.  R.  Co.  V,  Cicero,  155  111.  51.  Citing  Chicago  &  N.  W.  R. 
Co.  V,  Cicero,  154  111.  656. 

Same — Appeal — Affirmance  of  Order  Awarding  Possession  to  Municipality! 
— On  appeal  from  an  order  authorizing  a  municipality  to  take  im- 
mediate possession  of  astrip  of  land  condemned  for  street  purposes, 
on  affirmation  of  the  judgment  of  condemnation,  the  order  authoriz- 
ing possession  will  be  likewise  affirmed.  Chicago  &  N.  W.  R.  Co. 
V.  Cicero,  157  111.  89. 


Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

V. 

Starkweather. 

(Supreme  Court  of  lowa^  Feb,  i,  1896.) 

Power  of  Municipality  to  Take  Depot  Grounds  for  Street  Purposes — 
Construction  of  Iowa  Statute^ — Section  1270  of  the  Iowa  Code,  which 
permits  incorporated  towns  to  take  private  property  for  streets,  alleys, 
etc.,  authorizes  such  a  municipality  to  take  depot  grounds  for  street 
purposes,  where  the  company  is  not  excluded  from  its  property,  and 
there  is  no  material  interference  with  its  use,  the  operation  of  its  trains, 
or  the  transaction  by  it  of  its  business. 

Appeal  from  Sioux  county  district  court.     Affirmed. 

Milt,  H.  Allen,  for  appellant. 
Boies  &  Roth,  for  appellees. 

Robinson,  J. — The  plaintiff  owns  and  operates  a  railway 
which  extends  from  the  city  of  Milwaukee,  in  the  state  of 
Wisconsin,  westward,  through  Iowa,  to  Chamberlain,  in  South 
Dakota.  The  incorporated  town  of  Boyden  is  on 
that  line,  in  Sioux  county;  and  the  defendants  are 
the  mayor,  trustees,  and  street  commissioner  of  that  town. 
The  railway  extends  from  east  to  west  through  the  town,  and 
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separates  that  part  which  contains  most  of  the  inhabitants, 
and  which  is  north  of  the  depot  grounds,  from  the  part  which 
is  south  of  it.  Main  street  extends  from  north  to  south 
on  each  side  of  the  depot  grounds,  but  prior  to  September, 
1892,  was  not  opened  through  them.  In  that  month  the 
council  passed  an  ordinance  which,  in  terms,  extended  the 
street  through  the  grounds;  appropriating  for  that  purpose  a 
strip  of  land  80  feet  wide,  which  connected  the  two  parts  of 
the  street,  and,  when  opened,  will  make  it  continuous.  Pro- 
ceedings were  then  had,  under  section  1244  of  the  Code,  for 
the  assessment  of  the  damages  to  the  plaintiff  which  the 
opening  of  the  street  would  cause.  They  were  assessed  at 
$50.  .  That  sum  was  paid  to  the  sheriff  for  the  use  of  the 
plaintiff,  and  in  December,  1892,  a  resolution  was  adopted  by 
the  council  opening  the  street. 

In  November,  1892,  the  plaintiff  filed  its  petition  in  this 
case;  alleging  that  the  proceedings  which  had  then  been  taken 
were  illegal  and  void,  for  several  reasons,  and  asking  that  they 
be  annulled.  A  writ  of  certiorari  was  issued.  A  return 
thereto  was  made,  and  amendments  to  the  petition,  and  an 
answer,  were  filed.  A  demurrer  to  the  answer  was  overruled, 
and  a  trial  was  had,  with  the  result  already  stated. 

1.  The  plaintiff  discusses  the  right  of  the  defendant  in  a 
proceeding  by  certiorari  to  set  out  in  an  answer  matters  which 
do  not  relate  to  the  jurisdiction  to  take  the  action  of  which 
complaint  is  made  in  the  petition.  We  do  not  find  it  neces- 
sary to  determine  the  question  thus  presented,  for  the  reason 
that  nothing  material  was  set  out  in  the  answer  in  this  case, 
of  the  character  suggested,  which  could  have  prejudiced  the 
plaintiff.  We  therefore  express  no  opinion  in  regard  to  issues 
which  may  be  presented  by  answer  in  certiorari  proceedings. 
The  important  questions  involved  in  this  case  were  presented 
by  the  petition,  the  return,  and  the  evidence. 

2.  It  is  claimed  by  the  appellant  that  depot  grounds  are 
essentially  public  property;  that  they  may  be  acquired  by  the 
exercise  of  the  right  of  eminent  domain,  when  they  cannot 

be  otherwise  obtained ;  and  that  for  these  reasons 
demaAtion  or  they  cannot  be  taken  by  means  of  that  right.  It  is 
depot  grounds  undoubtedly  true  that  the  railway  and  station 
fbrntreet         crrounds  are  operated  and  used  in  part  for  public 

purposes.  The  right  of  eminent  domain  rests  upon 
the  theory  that  property  taken  by  virtue  of  it  is  to  be  used  for 
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the  benefit  of  the  public,  and  it  cannot  be  exercised  for  any 
other  than  a  public  object.  Stewart  v.  Board,  30  Iowa  19, 
I  Redf.  R.  R.  228,  6  Am.  &  Eng.  Eiic.  Law  515. 

But  it  is  not  true  that  property  devoted  to  one  public  use 

cannot  be  subjected  to  any  other.     It  is  within  the  power  of 

the  general  assembly  to  make  the  same  property  subservient 

to  different  public  uses,  or  even  to  take  it  from  one  public  use 

and  devote  it  to  another.     Thus^  the  streets  of  a  town  or  city 

may  be  used  for  the  purposes  to  which  streets  are  ordinarily 

devoted,  and   also  for  railway  purposes.      Milburn   v.   Cedar 

Rapids,    12   Iowa  256;  Cook  v.  City  of  Burlington,  30  Iowa 

105.     It  was  said  in  Evergreen  Cemetery  Ass'n  v.  City  of 

New  Haven,  43  Conn.  234,  to  be  unquestionable  **  that  the 

legislature  has  the   power   to  authorize  the    taking  of  land 

already  applied  to  one  public  use  and  devote  it  to  another.'* 

That  doctrine  is  sustained  by  numerous  authorities,    among 

which  are  the  following:  City  of  Bridgeport  v.  New  York  & 

N.  H.   R.  Co.,  36  Conn.  255;   Inhabitants  of  Springfield  v, 

Connecticut  River  R.  Co.,  58  Mass.  71 ;  Boston  Water-Power 

Co.  V,  Boston  &  W.  R.  Corporation,  23  Pick.  360;  /?i  re  City 

of  Buffalo,  68  N.  Y.  170;  ///  re  Boston  &  A.  Railroad  Co.,  53 

N.  Y.   576;  Hickox  v.  Hinp,  23  Ohio  St.  523;  Chicago  W. 

D.  Ry.  Co.  V.  MetropoHtan  W.  S.   El.   R.  Co.,  152  111.  519; 

St.  Louis,  H.  &  K.  C.  R.  Co.  v.  Hannibal  Union  Depot -Co., 

125  Mo.  82;  In  re  Mayor,  etc.,  of  New  York,  135  N.  Y.  253; 

Old   Colony   R.  Co.  v.   Framingham  Water  Co.,    153    Mass. 

561;  Cincinnati,  S.  &  C.  R.  Co.  v.  Village  of  Belle  Center, 

48  Ohio  St.  273;   City  of  Seymour  v.  Jeffersonville,   M.  &   I. 

R.   Co.,  126  Ind.  466,  6  Am.  &  Eng.  Enc.  Law  533;  City 

of  Ft.  Wayne  v.  Lake  Shore  &  M.  S.  R.  Co.,  132  Ind.  565. 

The  doctrine  is  subject  to  the  modification,  however,  that 
the  power  to  take  the  property  for  the  second  public  use,  when 
such  an  appropriation  would  supersede  or  defeat  the  first  one, 
must  be  given  expressly  or  by  necessary  implication;  and 
stress  is  placed  on  that  modification  by  most  of  the  authorities 
to  which  we  have  referred.  The  use  of  the  strip  of  ground  in 
question  for  railway-depot  purposes  is  in  part  for  the  public 
benefit,  and  therefore  public.  The  use  for  which  the  town  of 
Boyden  appropriated  it  is  also  public;  but  the  plaintiff  has 
occupied  and  used  it  for  railway  purposes  for  many  years,  and 
its  rights  are  prior,  in  point  of  time,  to  any  which  the  town 
iias  acquired.     It  is  true,  the  grounds  were  not  obtained  for 
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the  plaintiff  through  the  exercise  of  the  right  of  eminent 
domain,  but  by  a  conveyance  from  its  owner;  but  it  may  be 
conceded,  for  the  purposes  of  this  case,  that  the  method  by 
which  title  was  acquired  is  immaterial,  so  long  as  the  use  made 
of  the  land  is  a  public  one. 

The  question  remains  to  be  determined  whether,  under  the 
statutes  of  this  state,  the  town  was  authorized  to  extend  its 
street  in  the  manner  attempted,  against  the  will  of  the  plain- 
tiff. It  is  said  in  Suth.  St.  Const.  §  388  that  **  there  is  a 
-  ^  ^,  broad  distinction  between  acts  which  subvert  or 
of  depot  essentially  impair  a  prior  franchise  or  appropriation 

gronndifbr  to  a  pubHc  use,  and  acts  which  permit  a  taking  for 
DOMi*''"^'  ^  "^^  public  use,  not  involving  an  entire  depriva- 
tion or  diversion  from  the  first  use,  but  a  joint  use, 
so  that  after  the  second  taking  the  same  property  serves  still 
the  original  purpose,  as  well  as  the  new,  and  the  two  uses  are 
consistent.  Under  a  general  power  to  lay  out  and  establish  a 
railroad  or  highway,  other  railroads  or  highways  may  be 
crossed."  Cities  and  incorporated  towns  of  this  state  **  have 
power  t;o  lay  off,  open,  widen,  *  *  *  extend,  establish,  and 
light  streets,  *  *  *  and  to  provide  for  the  condemnation  of  such 
real  estate  as  may  be  necessary  for  such  purposes."  Code, 
§  464.  They  also  have  power  to  **  purchase  or  condemn,  and 
pay  for  out  of  the  general  fund,  and  enter  upon  and  take  any 
lands  within  or  without  the  territorial  limits  of  such  city  or 
town  for  the  use  of  public  squares,  streets,"  and  certain  other 
purposes.  Code,  §  470.  Section  1244  of  the  Code  provides 
a  method  by  which  railroad  corporations  may  take  and  hold 
real  estate  necessary  for  their  use;  and  section  1270  permits 
cities  and  incorporated  towns  to  proceed  in  the  same  manner 
to  take**  private  property  for  streets,  alleys,  and  market-house 
sites. 

The  town  of  Boyden  proceeded,  under  the  two  sections  last 
cited,  to  appropriate  the  land  in  question;  but  it  is  said  that 
no  rights  were  acquired  by  so  doing,  for  the  reason  that  sec- 
tion 1270  permits  the  taking  of  **  private  "  property  for  the 
purposes  stated,  and  it  is  insisted  the  property  in  ques- 
tion is  not  private,  but  public.  This  is  not  correct.  It  is 
true  that  the  railway  property  is  held  for  the  public  use,  and, 
for  many  purposes,  is  subjected  to  legislative  contro^;  but  the 
title  thereto  is  vested  in  a  private  corporation,  for  t*  ^  benefit 
of  its  stockholders  and  other  private  persons.     To  t/wnr  extent 
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the  property  is  private  (Whiting  v.  Railroad  Co.,  25  Wis.  167; 
Railroad  Co.  v.  Commissioners,  103  U.  S.  4),  and  its  use  for 
the  benefit  of  the  public  will  not  be  materially  affected  by  the 
taking  in  question. 

The  extension  of  the  street  as  proposed  will  cause  some  in- 
convenience to  the  plaintiff,  in  the  operation  of  its  trains,  and 
will  interfere  with  a  platform  of  cinders  which  was  constructed 
across  the  strip  of  land  in  question  after  the  ordi- 
nance appropriating  it  was  passed.  But  the  incon-  JJJc'JIJ.Jpgil"** 
venience  thus  caused  will  be  inconsiderable,  as  com- 
pared with  the  benefit  to  the  public  which  will  result  from  the 
opening  of  the  street.  The  depot  grounds  are  1400  feet  in 
length  by  300  feet  in  width.  They  are  traversed  by  the  main 
railway  track  and  two  side  tracks  of  the  plaintiff.  The  depot 
is  near  the  middle  of  the  grounds,  measuring  from  east  to 
west,  and  the  proposed  street  will  cross  the  grounds  near  the 
west  end  of  the  depot.  No  established  street  now  crosses  the 
right  of  way  and  the  track  of  the  plaintiff  within  the  territorial 
limits  of  the  town,  although  a  crossing  at  the  point  in  con- 
troversy was  maintained  and  used  for  several  years  before  the 
action  in  -question  was  taken,  and  there  is  no  ground  for  hold- 
ing that  the  action  of  the  council  in  deciding  that  the  public 
interest  requires  the  opening  of  the  street  is  not  conclusive. 
Town  of  Cherokee  v.  Sioux  City  &  I.  F.  T.  L.  &  L.  Co.,  52 
Iowa  280.  We  are  of  the  opinion  that  the  statutes  of  this 
state  to  which  we  have  referred  authorized  the  opening  of  the 
street  as  proposed.  They  do  not  in  terms  provide  for  the 
taking. of  property  already  devoted  to  public  uses,  but -the 
taking  sought  by  the  defendants  would  not  exclude  the  plain- 
tiff from  its  property,  nor  interfere  materially  with  its  use, 
the  operation  of  its  trains,  and  the  transaction  of  its  business. 
The  exclusive  right  to  use  the  railway  as  such  will  remain  in 
the  plaintiff,  and  the  public  will  have  the  right  to  cross  it  at 
proper  times,  and  by  suitable  means. 

Our  conclusion  has  support  in  the  authorities.  In  St.  Paul 
Union  Depot  Co.  v.  City  of  St.  Paul,  30  Minn.  359,  it  was 
held  that  the  city  could  not  take  for  a  street  real  estate  whioli 
the  depot  company  had  acquired  for  its  use,  where  that  use 
was  necessarily  exclusive,  and  it  would  be  practically  subverted 
by  the  proposed  taking  and  use  for  the  street.  But  it  was  said 
that  '*  the  power  to  extend  streets  and  highways  across  rail- 
way tracks  at  suitable  and  convenient  places  is  necessarily  im- 
8  (N.  a.)  A.  &  E.  R  Cas.— 18 
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plied  in  the  general  authority  conferred  on  cities  and  towns 
for  such  purposes,  without  express  provisions  on  the  subject. 
In  like  manner,  railroads  necessarily  cross  streets  and  highways 
on  their  routes.  An  adjustment  of  the  two  public  uses  is  thus 
demanded  by  public  convenience  and  necessity,  wherever 
practicable,  and  may  well  be  presumed  to  be  contemplated  in 
the  legislation  authorizing  such  improvements,  and  by  cor- 
porations in  accepting  or  acting  under  such  legislation.  *  *  See, 
also.  Railroad  Co.  v.  Dayton,  23  Ohio  St.  510;  Morris  &  E. 
R.  Co.  V.  Central  R.  Co.,  31  N.  J.  L.  213;  Chicago  &  N.  W. 
R.  Co.  V.  Chicago  &  E.  R.  Co.,  112  111.  589;  Bradley  v.  Rail- 
road Co.,  21  Conn.  305. 

The  views  we  have  expressed  dispose  of  the  controlling 
questions  in  the  case.  There  does  not  appear  to  be  any  sub- 
stantial ground  for  disturbing  the  judgment  of  the  district  court, 
and  it  is  affirmed. 


Cincinnati,  Wabash  &  Michigan  R.  Co. 

V. 

City  of  Anderson. 

(139  Ind,  490.) 

Extension  of  Street  over  Railroad  Yards^lnju notion  to  Restraint — If 
the  extension  of  a  projected  street  over  railroad  yards  which  contain 
side  tracks,  engine  house,  water  tank,  etc.,  will  not  only  increase  tlie 
hazards  of  operating  the  road,  but  will  also  include  within  the  limits  of 
the  street  a  portian  of  a  roundhouse  and  coal  dock,  and  will  preclude 
the  use  of  a  water  tank,  unless  by  encroaching  on  the  street,  the  land 
may  not  be  appropriated  for  street  purposes,  and  if  the  appropriation  is 
threatened,  it  may  be  enjoined. 

Use  of  Grounds  for  Railroad  Structures— Yard  and  Engine  House  as  a 
Public  Use— More  than  One  Public  Use  of  the  Sanrie  Land. — The  use  of 
land  by  a  railroad  company  for  the  purpose  of  yards,  engine  house, 
water  tank,  and  the  like  is  a  public  use,  and  where  such  use  of  the  land 
for  street  purposes  may  coexist  without  impairment  of  the  use  by  the 
railroad,  the  land  may  be  appropriated  for  the  purpose  of  both  uses,  but 
where  such  uses  cannot  coexist,  or  the  railroad  use  will  be  materially 
impaired  or  destroyed,  the  right  to  appropriate  the  land  for  a  public 
street  will  be  denied. 

From  the  Delaware  circuit  court.     Reversed. 

C.  E.  Cogwilly  for  appellant. 

F.  P.  Foster  and  H.  C.  Ryan^  for  appellee. 
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Hackney,  C.J. — This  was  a  suit  by  the  appellant  to  enjoin 
the  extension  of  Seventh  street  in  said  city,  from 
the  east  line  of  the  appellant's  right  of  way  west-      Case  stated, 
ward  across  the  main  track  and  five  side  tracks  in  appellant's 
yards. 

Within  said  yards  were  an  engine  house  of  brick  and  stone, 
containing  six  stalls,  and  being  60  feet  deep,  ^o  feet  long  in 
front,  and  140  feet  long  in  the  rear.  In  front  of  this  building 
•was  a  turntable,  from  which  there  were  six  tracks  extending 
ino  said  engine  house,  and  connecting  with  six  stalls  therein. 
In  said  yards  was  also  a  water  tank,  from  which  locomotives 
were  supplied  with  water,  and  also  a  coal  dock,  constructed 
from  timber  and  lumber,  the  same  being  23  feet  wide  by  86 
feet  in  length,  and  from  which  the  locomotives  of  the  appellant 
were  supplied  with  coal.  The  various  side  tracks  wi'thin  said 
yards  were  used  for  the  storage  of  freight  and  passenger  cars, 
and  for  making  up  trains,  and  for  reaching  said  water  tank, 
coal  dock,  turntable,  and  roundhouse.  Said  engine  house 
was  not  large  enough  for  the  business  of  the  company,  and 
additions  were  contemplated.  To  extend  said  street  as  pro- 
jected would  not  only  inconvenience  the  appellant  in  the  use 
of  its  yards,  by  meeting  the  uses  of  the  street  by  the  public, 
and  increasing  the  hazards  of  the  business,  but  it  would  take 
within  the  lines  of  said  street  two  of  the  stalls  of  said  round- 
house, and  a  considerable  portion  of  said  coal  dock,  and 
would  not  permit  the  use  of  said  water  tank  without  encroach- 
ing upon  said  street  slightly. 

Immediately  south  of  the  projected  street,  parallel  with  said 
tracks  and  a  part  of  said  yard,  the  appellant  owned  ground 
upon  which  such  water  tank,  coal  dock,  turntable,  and  round- 
house could  have  been  located,  and,  with  changes  in  some  of 
the  side  tracks  mentioned,  could  have  been  used  as  con- 
veniently and  practically  with  the  same  advantages,  excepting 
the  necessity  of  keeping  said  projected  extension  free  from 
standing  cars,  and  the  said  added  hazards  by  reason  of  the 
crossing  and  recrossing  by  the  public  of  the  appellant's  said 
tracks. 

That  the  uses  for  which  the  appellant  employed  the  strip  pro- 
posed to  be  taken  for  the  street  crossing  were  of  a  public  char- 
acter, and  that  it  could  not  be  appropriated  to  the  uses  of  a 
public  street,  if  to  do  so  would  destroy  or  become  inconsistent 
with  the  purposes  for  which  they  were  so  employed,  is  conceded 
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by  the  parties.  The  question  upon  which  the  controversy- 
hinges,  and  upon  which  counsel  have  placed  the  case  in  argu- 
ment, is  this:  Can  these  buildings  and  structures 
MntU?*^  *'*'  be  destroyed,  and  removed  from  their  fixed  loca- 
tion, and  their  use  where  situated  be  entirely 
thwarted,  and  their  location  applied  to  a  new  public  use,  upon 
the  showing  that  they  may  be  rebuilt,  and  conveniently  and 
practically  used  for  the  same  purposes  on  other  land  of  the 
company,  near  to  that  now  occupied? 

Under  the  general  law  permitting  cities  to  establish  streets, 
we  have  no  doubt  of  the  implied  power  to  extend  streets 
Bight  to  ex-  transversely  across  the  right  of  way  of  a  railroad, 
tend  stneti  whcn  in  doing  so  the  uses  for  which  such  right  of 
MMMtnii-  way  is  employed  are  not  materially  injured  or  de- 
"*  *"  '  stroyed,  and  where  such  uses  and  those  for  a  street 
may  coexist  without  impairment  of  the  first  uses.  But  where 
such  uses  cannot  so  coexist,  or  where  the  first  use  is  materially 
impaired  or  destroyed,  it  is  well  settled  in  this  state  and  else- 
where that  the  second  public  use  will  be  denied.  Lake  Erie 
&  W.  R.  Co.  V.  Town  of  Boswell,  137  Ind.  441 ;  City  of  Ft. 
Wayne  v.  Lake  Shore  &  M.  S.  R.  Co.,  132  Ind.  558;  City  of 
Seymour  v.  Jeffersonville,  M.  &  L  R.  Co.,  126  Ind.  466;  City 
of  Valparaiso^/.  Chicago  &  G.  T.  Ry.  Co.,  123  Ind.  467;  Rail- 
road Co.  V,  Williamson,  91  N.  Y.  552;  In  re  City  of  Buffalo, 
68  N.  Y.  167;  In  re  Boston  &  A.  R.  Co.,  53  N.  Y.  577; 
Railroad  Co.  v,  Bronnell,  24  N.  Y.  345 ;  Milwaukee"  &  St. 
P.  R.  Co.  V.  City  of  Faribault,  23  Minn.  167;  Railroad  Co. 
V,  Muder,  49  Mo.  165;  Mohawk  &  H.  R.  Co.  v,  Artcher,  6 
Paige  83;  St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  30 
Minn.  359;  New  Jersey  Southern  R.  Co.  v.  Long  Branch 
Com'rs,  39  N.  J.  L.  28. 

At  the  point  of  the  crossing  of  the  projected  extension  of 
Seventh  street  and  the  right  of  way  of  the  appellant,  there 
are  other  public  uses  existing  than  the  mere  maintenance  of 
DeRtrnctfoii  of  tracks  for  the  transportation  of  passengers  and 
'*'ni!*?to*''  freight,  or  the  storage  of  cars  and  the  making  up  of 
operation  of  trains.  The  turntable,  the  water  tank,  the  engine 
«>»d.  house,  the  coal  dock,  are,  each  and  all,  not  only 

generally  essential  to  the  business  and  successful  operation  of 
a  line  of  railway,  but  in  this  instance  they  were  made  to  serve 
two  divisions  of  railway,  each  having  a  terminus  at  the  city  of 
Anderson,  where  locomotives  were  supplied  with  coal  and 
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water,  and  were  housed  when  not  in  service.  Not  only  were 
they  essential,  but  it  is  not  even  suggested  that  they  could  be 
dispensed  with.  That  they  were,  of  themselves,  when  con- 
nected with  the  operation  of  the  railway,  public  uses,  not  only 
appears  from  their  necessity  to  the  successful  operation  of  a 
railway,  but  from  the  numerous  cases  holding  that  for  such  uses 
real  estate  may  be  condemned  and  appropriated  under  general 
laws  for  the  appropriation  of  real  estate  to  railway  uses.  /?i 
re  New  York  Cent.  &  H.  R.  R.  Co.,  ^^  N.  Y.  248  (for  freight 
and  warehouses);  Low  v.  Railway  Co.,  18.  111.  324  (paint 
shops,  lumber  and  timber  sheds);  Railroad  Co.  v.  Muder,  49 
Mo.  165,  and  Railway  Co.  v,  Wilson,  17  111.  123  (depot, 
engine  house,  and  repair  shops);  Railroad  Co.  v.  Kip,  46  N. 
Y.  546  (depots,  coal  sheds,  engine  houses,  etc.).  There  are 
probably  many  other  like  cases,  but  we  think  there  can  be  no 
doubt  upon  this  conclusion,  which  finds  added  support  from 
the  cases  expressly  denying  the  right  to  condemn,  and  apply 
to  street  crossing,  property  of  like  character  already  in  use  for 
such  purposes  by  railway  companies.  City  of  Valparaiso  7'. 
Chicago,  G.  &  T.  Ry.  Co.,  supra;  City  of  Ft.  Wayne  v.  Lake 
Shore  &  M.  S.  R.  Co.,  stipra;  Railroad  Co.  v,  Williamson, 
supra;  Milwaukee  &  St.  P.  Ry.  Co.  v.  City  of  Faribault, 
supra;  St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  supra; 
Winona  &  St.  P.  R.  Co.  v.  City  of  Watertown,  (S.  D.)  56  N. 
W.  1077;  New  Jersey  Southern  R.  Co.  v.  Long  Branch 
Com'rs,  supra. 

The  theory  of  the  appellee,  and  that  adopted  by  the  circuit 
court,  is  that  such  buildings  and  structures  are  not  indispensa- 
ble, for  the  reason  that  they  may  be  conveniently  located  else- 
where, and  after  relocation  the  uses  of  the  street  and  the 
railway  may  coexist.  This  theory  is  not  new,  but,  if  adopted 
by  any  of  the  adjudged  cases,  the  fact  has  not  been  discovered 
by  us.  On  the  contrary,  numerous  cases  have  denied  it.  In 
Railroad  Co.  v.  Kip,  supra,  it  was  said:  **  It  is  claimed  that 
there  are  other  lands  in  the  same  vicinity  equally  adapted 
to  the  use  of  the  applicant,  as  those  sought  to  be  acquired 
by  these  proceedings  and  which  possibly  might  be  acquired 
by  purchase  from  the  owners.  But  such  objections  to  these 
proceedings  are  untenable.  The  location  of  the  buildings  of 
the  company  is  within  the  discretion  of  the  managers,  and 
courts  cannot  supervise  it.** 

In  New  York  Cent.  &  H.  R.   R.  Co.  v.  Metropolitan  G. 
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L.  Co,,  5  Hun  201,  it  was  said:  **  Upon  the  point  that  the 
lands  proposed  to  be  taken  are  not  necessary,  because  it  might 
be  practicable  for  the  respondents  to  lay  their  tracks  upon 
their  own  lands,  by  adopting  another  curve,  we  arc  not  pre- 
pared to  concur  with  the  apj5ellant*s  counsel.  It  is  not  a 
question  of  possibilities,  nor  of  strict  practicabilities  within  the 
opinion  of  engineers.  No  route  was  ever  surveyed  for  a  rail- 
road which  was  not  open  to  such  objections,  and  if  the  right 
to  take  lands  was  to  be  determined  by  the  conflicting  evidence, 
whether,  after  all,  the  tracks  might  not,  with  greater  or  equal 
convenience,  be  laid  elsewhere,  the  construction  of  a  road 
would  be  attended  with  the  most  serious  embarrassments. 
Reasonable  necessity  must  be  shown,  but  a  reasonable  discre- 
tion must  be  allowed  to  the  oflScers  who  locate  the  tracks  of 
a  railroad,  for  it  cannot  be  presumed  that  the  corporation  is 
unnecessarily  incurring  heavy  expenses  in  obtaining  lands, 
when  those  it  already  has  would  answer  its  purpose.*' 

In  Eldridge  v.  Smith,  34  Vt.  484,  it  was  held  that,  **  when 
land  is  taken  for  a  legitimate  railroad  use  by  the  railroad  com- 
pany, the  judgment  of  the  officers  of  the  road,  unless  clearly 
beyond  any  just  necessity,  is  regarded  as  conclusive.** 

We  may  add  that  if  roundhouses,  water  tanks,  coal  docks, 
or  other  necessary  uses  of  a  railway,  may  be  disturbed  and 
relocated,  or  their  location  destroyed,  it  becomes  a  matter  of 
extreme  difficulty,  if  not  an  impossibility,  to  discriminate 
between  such  right  and  the  right  to  require  tracks  to  be 
removed  for  the  benefit  of  other  public  uses;  and  further,  if 
the  removal  of  such  buildings  and  structures  may  be  required 
to  appropriate  their  location  to  other  public  uses,  it  would  be 
difficult  to  determine  why  depots  should-not  be  subject  to  the 
same  rule. 

Another  difficulty  in  adopting  the  theory  contehded  for  by 
the  appellee  is  that  the  rule  could  not  be  made  to  depend  upon 
the  proximity  of  the  old  to  the  new  location,  for  if  the  removal 
were  required,  and  there  was  no  ground  for  the  new  location 
in  the  immediate  vicinity,  public  necessity,  in  pressing  its 
demand  for  a  street  crossing,  could  insist  with  force  that 
remote  situations  afforded  equal  or  better  facilities  for  the 
convenient  and  safe  employment  of  the  uses  sought  to  be 
superseded.  Without  legislative  sanction,  it  is  our  opinion 
that  such  uses  cannot  be  destroyed  upon  the  mere  discovery 
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that  they  may  be  enjoyed  at  some  place  other  than  the  point 
of  their  location. 

It  is  suggested  that  the  act  of  March  6,  1891  (acts  1891, 
p.  122),  purporting  to  authorize  the  removal  of  buildings  and 
structures  of  railway  companies  from  the  lines  of  projected 
streets,  and  permitting  the  use  of  crossings  at  such  points, 
grants  the  power  sought  in  this  case  to  have  been  exercised. 
The  proceedings  to  condemn  the  crossing  were  in- 
stituted, and  the  reference  of  the  matter  to  the  ^«ti^»i»"*'- 
city  commissioners  was  as  early  as,  December  I, 
1890,  and  said  commissioners  filed  their  report  of  meeting  and 
examination  in  January,  1891.  This  suit  was  commenced  and 
the  venue  changed  before  the  passage  of  said  act.  We  are 
unable  to  find  any  reason  or  authority  for  the  suggestion  so 
made.  There  can  be  no  pretense  that  any  step  was  taken 
pursuant  to  said  act.  If  the  act  should  be  considered  as 
affecting  the  questions  in  this  case,  it  should  probably  be  in 
the  implication  thereby  of  the  legislative  determination  that 
without  the  act  no  power  existed  to  require  the  removal  of 
such  buildings. 

In  our  opinion  the  circuit  court  erred  in  its  finding  and  judg- 
ment, and  the  appellant's  motion  for  a  new  trial  should  have 
been  granted. 

The  judgment  is  reversed. 


Chicago  &  Northwestern  R.  Co. 

V. 

City  of  Chicago. 

(151  Illinois,  348.) 

Eminent  Domain— Right  of  City  to  Extend  Street  across  Railroad  Right 
of  Way^ — A  city,  by  virtue  of  the  condemnation  of  land  across  the  right 
of  way  and  railroad  tracks  of  a  railroad  company,  acquires  only  an 
easement  in  the  street  so  extended,  and  the  right  of  the  railroad  com- 
pany to  use  its  tracks  for  the  passage  of  trains  exists  as  theretofore  en- 
joyed, subject  only  to  the  easement  in  the  public.  In  such  cases  each 
lias  the  ri^ht  to  the  use  of  the  strip  of  ground  condemned  for  the  street, 
subiect  to  the  ri^ht  of  the  other. 

Same — Same-^Condemnation  of  Land  Not  Used  for  Train  Service. — 
Where  a  raijroad  company  uses  the  land  owned  by  it,  and  which  is  con- 
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demned  by  a  city  for  a  street,  for  other  purposes  than  the  operation  of 
its  trains,  such  as  the  storing  of  cars  thereon  and  the  like,  this  use  is 
inconsistent  with  the  right  of  user  in  the  public,  and  upon  condemna- 
tion by  the  city  for  public  purposes  will  cease  to  exist,  and  to  that  extent 
the  railroad  company  will  be  deprived  of  the  use  of  its  land  as  it  had 
theretofore  enjoyed  the  same. 

Same— Same — Resulting  Damages  to  Railroad  Company — Injunction. — 
The  fact  that  damages  will  accrue  to  a  railroad  company  by  reason  of 
the  taking  of  some  of  its  land  which  it  has  used  as  a  storage  place  for 
its  cars  will  constitute  no  proper  ground  for  the  interposition  of  a 
court  of  equity  to  restrain  by  injunction  a  proceeding  at  law  to  condemn 
such  land,  since  the  damages  which  the  company  actually  sustains  are 
recoverable  at  law. 

Same — Taking  of  Property  Already  Devoted  to  Public  Use — Explicit  Leg- 
islative Authority  Essentials — To  authorize  the  taking  by  a  municipality 
for  a  public  use  of  land  already  devoted  to  another  public  use,  the  legis- 
lative intent  to  grant  authority  must  be  shown  by  clear  and  express  lan- 
guage, or  by  necessary  implication  from  the  words  of  the  grant.  A 
grant  by  the  legislature  to  a  city  of  power  •'  to  lay  out,  to  establish, 
open,  alter,  widen,  extend,  grade,  pave,  or  otherwise  improve  streets  " 
will  not  authorize  the  taking  of  property  already  devoted  to  a  public 
use. 

Same — Same — Same — Illinois  Revised  Statutes. — Under  paragraph  89 
of  section  7  of  article  5  of  the  city  and  village  act  (Rev.  St.  ch.  24),  which 
authorizes  the  city  council  of  Chicago,  "  by  condemnation  or  otherwise, 
to  extend  any  street,  alley,  or  highway  over  or  across  *  *  *  any  railroad 
track,  ri.q;ht  of  way,  or  land  of  any  railroad  company  within  the  corpo- 
rate limits,"  etc.,  not  only  expressly  empowers  the  city  to  extend  streets 
by  condemnation  or  otherwise  over  and  across  such  tracks,  rights  of 
way,  and  lands  of  railroad  companies,  appropriated  to  the  active  opera- 
tion of  railways,  but  also  authorizes  such  condemnation  of  lands  belong- 
ing to  a  railroad  company  covered  with  tracks  and  used  simply  for  the 
storing  of  cars. 

Appeal  from  Cook  county  superior  court.     Affirmed. 

This  was  a  bill  in  chancery  in  the  superior  court  of  Cook 
county,  brought  by  appellant  to  enjoin  the  city  of  Chicago 
from  prosecuting  condemnation  proceedings  for  the 
"*'**•  opening  and  extending  of  St.  Louis  and  Homan 
avenues  in  .said  city  across  the  right  of  way,  tracks,  and  rail- 
road yard  of  appellant. 

The  bill  alleges  that  appellant,  many  years  before,  became 
the  owner  of  the  land  for  railway  purposes,  and  for  the  con- 
struction of  tracks  thereon,  as  a  railroad  yard,  for  the  storage 
Pleadings—  and  Switching  of  cars,  the  making  up  of  trains,  as 
BHi-  well  as   for  the   transit   of  trains    westward    from 

Chicago;  that  said  railroad  yard  consists  of  eight  tracks,  two 
of  which  are  main  tracks  and  the  others  yard  tracks,  and  that 
the  transaction  of  its  business  as  a  common  carrier  requires  the 
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continual  passage  of  locomotives  and  cars  over  said  tracks,  and 
the  contiunal  use  of  the  same.  Alleges  the  adoption  of  ordi- 
nances by  the  city  council  of  Chicago,  one  May  9,  1889,  and 
the  other  September  23,  1889,  ordering  the  extension  of  St. 
Louis  and  Homan  avenues,  respectively,  across  said  right  of 
way  and  tracks  of  appellant  by  condemning  land  necessary 
therefor,  etc.,  and  that,  in  pursuance  of  said  ordinances,  con- 
demnation proceedings  have  been  instituted,  etc.  Alleges 
that  the  opening  of  said  streets  as  aforesaid  is  not  necessary 
for  the  accommodation  of  the  public;  that  the  effect  will  be  to 
deprive  appellant  of  the  special  use  to  which  it  has  put  its  said 
land,  limit  its  use  to  the  passage  of  regular  trains  only,  and 
destroy  such  ground  for  the  uses  of  a  railroad  yard  and  the 
storage  and  switching  of  cars.  Prays  injunction  of  such  con- 
demnation proceedings  by  the  city,  etc.,  and  that  same  be 
made  perpetual. 

The  answer  of  the  defendant,  after  admitting  various  alle- 
gations of  the  bill,  denies  that  complainant  will  be  deprived  of 
the  use  to  which  it  has  devoted  said  property,  or  its  right  or 
title  therein ;  and  that,  if  it  was  deprived  of  such  pieadings— 
use,  etc.,  complainant  has  an  adequate  remedy  at  Aniwer. 
law,  etc. ;  that  the  proposed  street  crossing  will  not  disturb 
said  main  or  side  tracks,  or  interfere  with  the  use  thereof  by 
complainant,  etc. ;  and  sets  up  that  under  and  by  virtue  of 
the  cities  and  villages  act  the  city  is  authorized  to  extend 
Its  streets,  by  condemnation  proceeding,  across  any  railroad 
track,  right  of  way,  or  land  of  any  railroad  company  within 
the  corporate  limits,  etc. 

Trial  was  had  on  bill,  answer,  and  replication,  stipulation 
of  parties  and  proofs,  and  a  decree  entered  January  8,  1891, 
dismissing  the  bill  for  want  of  equity.  It  appeared 
that  the  railway  company  acquired  lands  from  Cali- 
fornia avenue  to  West  Forty-second  street.  At  each  end  of 
this  territory  considerable  bodies  of  land  were  purchased  by 
the  railway  company ;  that  at  the  west  consisting  of  240  acres. 
Connecting  these  two  bodies  of  land  is  a  strip  100  feet  in  width, 
which  is  entirely  filled  with  tracks.  Although  this  strip  of 
land  is  but  100  feet  wide,  and  of  the  width  frequently  used 
for  mere  right  of  way,  this  strip  has  been  used  for  other  pur- 
poses than  the  main  tracks  and  the  passage  of  trains.  It  was 
acquired  for  other  purposes,  viz.,  for  the  storage  and  switching 
of  trains,  and  constitutes  what  is  known  as  a  railway  yard. 


202  EMINENT  DOMAIN  [^(^;  ^^ 

Eztension  of  Street     Chicago  &  N.  W.  R.  Co.  v,  Chicago 

There  are  seven  of  these  tracks.  The  fourth,  counting  from 
the  north,  is  used  for  passenger  trains  bound  east,  and  the 
fifth  for  passenger  trains  bound  west.  Freight  trains  make 
use  of  the  second  track  counting  from  the  north  for  east-bound 
business,  and  the  third  track  for  west-bound  business. 

These  tracks  are  used  not  only  for  trains  coming  on  the 
Galena  division  to  Chicago,  but  also  from  the  northwest  on  the 
Wisconsin  division,  the  latter  tracks  being  connected  just 
east  of  West  Fortieth  street.  These  tracks  are  connected  by- 
switches,  by  means  of  which  cars  are  sent  from  one  track  to 
the  other,  and  trains  are  broken  up  and  sent  on  the  tracks  of 
the  company  to  where  destined.  The  north  track,  for  the 
entire  distance  between  West  Fortieth  street  to  Sacramento 
avenue,  is  daily  filled  with  standing  cars. 

It  is  contended  that  the  uses  to  which  this  strip  of  land  is  put 
are  such  as  to  constitute,  in  railroad  language,  a  railroad  yard, 
as  contradistinguished  from  a  mere  right  of  way. 

To  reverse  said  decree  the  complainant  below  appeals, 

A.  W,  Pulvety  for  appellant. 
Adolph  KrauSj  for  appellee. 

Shope,  J.  (after  stating  the  facts). — Very  many  of  the  ques- 
tions discussed  by  coun^icl,  and  insisted  upon  as  ground  for 
reversal,  have  been  determined  adversely  to  the  contention  of 
appellant  in  Illinois  Cent.  R.  Co.  v.  City  of  Chicago,  138  111. 
453;  Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  140  111. 
309,  50  Am.  &  Eng.  R.  Cas.  150;  Illinois  Cent.  R.  Co.  v. 
City  of  Chicago,  141  111.  586,- 51  Am.  &  Eng.  R.  Cas.  528, 
and  other  cases, — and  need  not  be  here  again  considered. 

By  virtue  of  condemnation  the  city  could  acquire  an  ease- 
ment only  in  the  street  extended,  and  the  right  of  appellant  to 
use  its  tracks  for  the  passage  of  trains  would  exist 
Extending  ^s  theretoforc  enjoyed,  subject  only  to  the  ease- 
street  AcroM  ment  in  the  public.  Each  would  have  the  right  to 
right  of  wAj.     ^j^g  ygg  ^f  ^YiQ  strip  of  ground  condemned  for  the 

street,  subject  to  the  right  of  the  other;  the  railroad 
retaining  the  right  to  operate  its  trains  over  and  across  the 
street  to  the  same  extent  and  with  the  same  limitations  that 
it  enjoys  such  right  at  public  street  crossings,  and  the  public 
having  the  same  right  to  the  use  and  enjoyment  of  the  street, 
when  extended  across  the  railroad  lands,  that  it  has  to  the 
use  of  streets  at  railway  crossings. 
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In  Other  words,  the  right  of  the  public  in  the  street  being 
established  under  the  ordinances  of  the  city,  the  rights  of  the 
public  and  of  the  railway  company  would  be  the  same,  and 
subject  to  the  same  restrictions  and  limitations  as  such  rights 
are  enjoyed  at  the  crossings  of  public  streets  by  railways. 

As  said  in  Illinois  Cent.  Ry.  Co.  v.  City  of  Chicago,  138 
111.  453,  it  manifestly  was  intended  by  the  legislature  that  the 
tract  to  be  condemned  for  the  extension  of  the  street  over 
and  across  railroads,  railroad  rights  of  way  and  lands  should  be 
subject  to  the  joint  use  by  the  railroad  in  the  exercise  of  its 
franchise  and  by  the  public  as  a  street.  These  rights  to  its 
use  and  occupancy  coexist ;  the  city,  for  the  use  of  the  public, 
acquiring  the  right  to  extend  and  open  the  street  over  and 
across  the  railroad  and  the  railroad  right  of  way,  and  thereafter 
to  maintain  and  keep  the  same  in  repair,  subject  only  to  its 
joint  use  by  the  railroad ;  and  the  railroad  retaining  the  right  to 
use  and  occupy  the  same  for  the  legitimate  and  reasonable 
management  and  operation  of  its  railroad  and  transaction  of  its 
business,  subject  to  all  lawful  rules  and  regulations  applicable 
to  public  street  crossings.  The  holding  there  was  that  each 
took  and  held  subject  to  the  joint  use  by  the  other  for  the 
respective  purposes  to  which  the  land  is  devoted.  It  is  mani- 
fest that  the  railway  company  and  the  public  will  possess  the 
same  rights,  arid  none  other,  at  the  proposed  crossings,  that  are 
possessed  by  each  at  street  and  railway  crossings  generally, 
within  the  same  jurisdiction;  and  the  rights  will  be  subject  to 
like  public  regulations  as  at  other  crossings.  It  is  therefore 
erroneous  to  say  that  either  has  a  dominant  right,  or  that 
either  takes  or  holds  subject  to  the  right»of  possession,  use, 
or  enjoyment  of  the  other.  The  rights,  for  the  respective 
purposes,  coexist.  Anything  to  be  found  in  cases  in  this 
court  intimating  a  contrary  holding  is  to  be  disregarded. 

The  use  of  the  land  for  other  purposes  than  the  operation 
of  its  trains,  however,  such  as  storing  cars  thereon,  and  the 
like,  would  be  necessarily  inconsistent  with  the  right  „    ^ 
of  user  m  the  public;  and,  in  the  nature  of  things,   ©f  land  not 
the  right  of  the  railway  company  to  store  cars  upon   ««*<! »« right 
its  tracks,  on   the   land  condemned,    and  thereby  ®^^*y- 
obstruct  the  use  of  the  street  by  the  public,  could  not  exist, 
and  the  railway  company  would  be  necessarily  deprived  of  the 
use  of  its  land  as  it  had  theretofore  enjoyed  the  same. 

But  if  it  be  conceded  that  the  damages  will  accrue  to  the 


204  E.\1I]NENT   DOMAIN  [\n' s-V' 

Second  PubUo  Use      Chicago  &  K.  W.  R.  Co.  v.  Chicago 

railway  company  by  reason  thereof,  it  will  constitute  no  proper 
ground  for  the  interposition  of  a  court  of  equity. 
Same-No  Private  property  cannot  be  taken  or  damae:ed  for 
jurisdicUoii.  pubuc  use  without  just  compensation  for  the  prop- 
erty taken,  and  for  damages  to  property  not  taken ; 
and  it  will  be  entirely  proper  for  the  railway  company  to 
recover  such  damages  as  will  be  compensation  for  the  land 
taken,  and  for  damages  to  its  property  not  taken,  by  the  open- 
ing of  the  street,  as  shall  be  just,  io  the  condemnation  pro- 
ceeding. Lake  Shore  &  M.  S.  R.  Co.  v,  Chicago  &  W.  I. 
R.  Co.,  96  111.  125;  Illinois  Cent.  R.  Co.  z/.  City  of  Chicago, 
138  111.  453.'  There  being  a  complete  and  adequate  remedy 
at  law,  a  court  of  equity  properly  refused  to  take  cognizance, 
and  the  order  dismissing  the  bill  was  properly  entered. 

It  is,  however,  insisted  that  the  bill  should  be  maintained, 
for  the  reason  that  there  is  an  attempted  appropriation  of  the 
railway  company's  property  without  authority  of 
Approprution  l^w,  and  that  injunction  is  the  appropriate  remedy 
of  land  Already  in  such  cases,  where  the  land  is  already  appro- 
in  public  nse.  pfjated  to  a  spccific  public  use.  The  particular 
ground  of  contention  is  that  the  strip  of  land  sought 
to  be  condemned  had  been  devoted  to  the  specific  public  use 
of  a  railroad  yard.  A  railroad  yard  is  a  tract  of  ground  upon 
which  are  railroad  tracks,  used  for  the  purpose  of  receiving  and 
storing  cars  when  not  in  use,  or  used  for  the  purpose  of  switch- 
ing in  the  distribution  of  cars  and  engines  to  other  places  and 
in  the  making  up  of  trains.  As  shown  by  the  foregoing  state- 
ment, there  were  upon  the  100-foot  strip,  at  the  point  of  the 
proposed  street  crossings,  eight  parallel  railway  tracks  con- 
nected by  switches.  Two  were  used  for  passenger  trains,  two 
for  freight  trains,' and  the  others  for  such  use  as  the  conven- 
ience of  the  company  demanded  in  the  switching  and  storing 
of  cars. 

It  is  insisted  that  there  is  no  express  authority  given  by  the 
legislature  to  the  city  to  open  streets  across  the  land  in  ques- 
tion. It  seems  to  be  well  settled  that  to  authorize  the  taking 
by  the  municipality,  for  a  public  use,  land  already 
Same-Login-  dcvotcd  to  another  public  use,  the  legislative  intent 
ity  m'n*t  be"^  to  grant  the  authority  must  be  shown  by  clear  and 
expiieit.  express  language  or  by  necessary  implication  from 

the  words  of  the  grant.  Mills,  Em.  Dom.  §  46. 
The  city  of  Chicago  was  organized  under  the  general  act  of 
1872,  for  the  incorporation  of  cities  and  villages. 
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By  paragraph  7>  §  i>  art.  5,  of  that  act  it  was  given  power 
**  to  lay  out,  to  establish,  open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,"  etc.;  and  it 
may  be  conceded,  under  the  authorities,  that  this  s*ine--iniiioU 
general  power  to  extend,  establish,  and  open  streets 
would  not  authorize  the  taking  of  property  already  devoted 
to  a  public  use.  But  by  the  eighty-ninth  paragraph  of  the 
same  section  it  is  provided  that  **  the  city  council  shall  have 
power,  by  condemnation  or  otherwise,  to  extend  any  street, 
alley  or  highway  over  or  across,  *  *  *  any  railroad  track, 
right  of  way  or  land  of  any  railroad  company  within  the  cor- 
porate limits,  "-etc. ;  and  we  have  repeatedly  held  that  this  is 
express  authority  for  the  extension  of  streets  by  condemnation 
or  otherwise  by  the  city  authorities  over  and  across  such  tracks, 
rights  of  way,  and  lands  of  railroad  companies.  Illinois  Cent. 
R.  Co.  V.  City  of  Chicago,  141  111.  586,  51  Am.  &  Eng.  R. 
Cas.  528;  Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  supra; 
Illinois  Cent.  R.  Co.  v.  City  of  Chicago,  138  111.  453. 

It  is  contended,  however,  that  the  terms  **  right  of  way," 
*'  tracks,"  and  **  land  "  as  used  in  the  eighty-ninth  paragraph 
apply  only  to  such  right  of  way,  tracks,  and  land  as  are 
appropriated  to  the  active  operation  of  the  company's  railway, 
and  that  they  do  not  apply  to  tracks  or  land  devoted  to  the 
purposes  of  a  railroad  yard. 

The  attempted  distinction  is  without  foundation.  Without 
pausing  to  discuss  or  determine  what  would  be  the  effect  of 
an  attempt  by  the  city  to  open  a  street,  under  the  power  con- 
ferred by  this  paragraph  of  the  statute,  through  depots,  engine 
houses,  and  the  like,  it  is  sufficient  to  say  that  the  attempt 
here  was  simply  to  extend  the  streets  across  land  devoted  to 
railroad  tracks.  The  tracks  upon  the  land  sought  to  be  taken, 
although  some  were  devoted  to  the  passage  of  passenger 
trains,  others  for  the  acommodation  of  freight  traffic,  and  still 
others  used  for  switching  purposes,  and  devoted  to  the  storage 
of  cars,  were  each  **  railroad  tracks,"  and  it  cannot  be  impor- 
tant to  what  particular  use  the  **  railroad  tracks"  may  be 
devoted.  By  the  express  terms  of  the  statute,  power  is  given 
to  the  city  authorities  to  extend  streets,  alleys,  and  highways 
over  and  across  the  same.  The  right  of  the  legislature  to  ex- 
ercise the  power  of  eminent  domain,  and  to  invest  the  munici- 
pal authorities  of  the  state  with  the  power  is  clear;  and  that 
it  may  extend  to  railroad  property  is  not  questioned.     Const. 
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§  14,  art.  II ;  East  St.  Louis  C.  R.  Co.  v.  East  St.  Louis  U. 
Ry.  Co.,  108  111.  265,  17  Am.  &  Eng.  R.  Cas.  163;  Chicago 
&  A.  R.  Co.  V.  Joliet,  L.  &  A.  R.  Co.,  105  111.  389,  14  Am. 
&  Eng.  R.  Cas.  62. 

It  will  be  unnecessary  to  determine  the  question,  pressed 
upon  us  with  so  much  force,  that,  where  both  uses  may  not 
stand  together,  with  such  tolerable  interference  that  compen- 
sation can  be  made  by  the  payment  of  damages ;  that  is,  if  the 
use  of  the  land  for  a  street,  when  exercised,  will  exclude  the 
former  use,  to  which  the  land  was  appropriated,  it  cannot  be 
implied  from  the  general  power  to  extend  streets  over  and 
across  rights  of  way,  tracks,  and  land,  and  the  legislature 
meant  to  subject  the  land  to  the  new  public  use  to  the  exclu- 
sion of  the  prior  public  use;  that  is,  it  cannot  be  implied  from 
the  general  language  that  the  legislature  intended  to  destroy 
the  prior  use.  True,  as  already  said,  the  opening  of  the  street 
would  exclude  from  the  tracks  within  the  street  the  use  of 
such  tracks  for  the  purpose  of  storing  cars  thereon.  But  it  is 
manifest  that  it  is  an  interruption  of  the  use  only  at  the  cross- 
ings, and,  if  damages  accrue  because  of  the  taking  of  that 
right,  or  the  value  of  the  property  of  the  railway  company  not 
taken  is  decreased  in  value  in  consequence,  adequate  compen- 
sation can  be  made  in  the  proceeding  at  law. 

The  decree  of  the  superior  court  dismissing  the  bill  will 
accordingly  be  affirmed. 

Ajffirmed, 


Chicago  &  Northwestern  R.  Co. 

V. 

Town  of  Cicero. 
(157///.  48.) 

Condemnation  of  Railroad  Land  for  Street  Purposes — Measure  of  Dam- 
ages.— The  measure  of  compensation  for  the  extension  of  a  street  over  a 
railway  right  of  way  is  not  the  market  value  of  the  property  taken,  but 
is  the  decrease  in  the  value  of  the  use  of  the  land  for  railroad  purposes, 
and  where  there  is  no  proof  of  the  use  or  of  an  intention  to  use  the  land 
for  other  than  railroad  purposes,  the  company  is  entitled  to  nominal 
damages  only. 
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Appeal  from  Cook  county  superior  court.     Affirmed. 

Lloyd  W.  Bowers  diViA  A.  W.  Pulver,  for  appellant. 
Farlin  Q.  Bally  Town  Atty.,  for  appellee. 

Wilkin,  C.J. — ^The  town  of  Cicero,  having  provided  by 
ordinance  for  opening  West  Fifty-third  street  across  appel- 
lant's right  of  way,  filed  its  petition  in  the  superior  court  of 
Cook  county  for  the  ascertainment  of  the  just  com- 
pensation to  be  paid  therefor,  and  for  judgment  of  Cwe stated, 
condemnation.  The  property  is  described  in  the  petition  as 
*  *  a  strip  of  land  sixty-six  feet  in  width  across  the  right  of 
way  of  the  Chicago  &  Northwestern  Railway  Company,  there 
situate,  included  within  the  lines  of  said  West  Fifty-third 
street,  as  proposed  herein  to  be  laid  o\it,  produced  across  said 
right  of  way.'*  The  compensation  was  fixed  at  one  dollar, 
and  judgment  entered  that  upon  the  payment  of  that  sum  the 
town  should  have  the  right  to  take  possession,  and  damage 
the  property  in  respect  to  which  such  compensation  should 
have  been  so  paid.  From  that  judgment  this  appeal  is  prose- 
cuted. 

The  petitioner  proved  by  several  witnesses  that  the  compen- 
sation which  appellant  should  receive  would  be  merely  nominal. 
This  testimony  was  based  upon  the  theory  that  opening  the 
street  across  the  right  of  way  would  not  give  the  municipality 
a  right  to  the  exclusive  occupancy  of  the  ground,  but  that  it 
could  only  use  the  same  jointly  with  the  railroad  company  in 
the  operation  of  its  road.  Appellant's  right  of  way  is  lOO 
feet  wide.  At  the  time  of  the  trial  there  were  laid  across  the 
contemplated  street  two  main  tracks,  the  rest  of  the  ground 
being  vacant.  The  superintendent  of  the  road  testified  that 
the  company  would  not  **have  any  need  for  more  than  four 
main  running  tracks  across  the  land  involved  in  this  proceed- 
ing." A  civil  engineer  in  the  employ  of  the  company  testi- 
fied that  four  tracks  would  occupy  53  feet  in  width ;  or,  rather, 
his  testimony  is  to  the  effect  that  four  main  tracks  could  be 
properly  laid  so  as  to  occupy  no  more  than  53  feet  of  the 
right  of  way;  and  he  says  **  that  would  leave  of  the  portion 
unoccupied  by  any  track  forty-seven  feet  by  sixty-six  feet." 
Thirty  feet  of  this  47  feet  would  be  left  on  the  north  side  of 
the  track  and  17  feet  on  the  south. 

The  only  evidence  offered  by  the  company  on  the  question 
of  compensation  was  that  of  real-estate  men  acquainted  with 
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the  property,  location,  etc.,  and  the  value  of  lands  in  its 
vicinity.  The  testimony  of  Charles  E.  Simmons,  land  com- 
missioner for  appellant,  is  substantially  the  same  as  that  of 
each  of  the  others  of  these  witnesses.  He  was  asked :  **  What, 
in  your  judgment,  was  the  market  value  of  this  piece  of  land 
on  the  date  of  the  filing  of  the  petition  in  this  proceeding  ? 
By  *  this  piece  of  land  '  I  mean,  of  course,  the  piece  of  land 
the  proposed  street  crosses,  and  which  is  involved  in  this  pro- 
ceeding ?**  He  answered :  **  $1600.  That  is,  the  piece  66  by 
100."  To  the  question:  **Q.  How  much  less,  if  anything, 
in  your  judgment,  was  the  piece  of  land  involved  in  this  pro- 
ceeding worth,  according  to  its  fair  market  value,  on  the  day 
of  the  filing  of  this  petition,  with  a  street  open  across  it,  than 
without  a  street  open  across  it  ?"  **  About  $1200," 
AM  stated.  YiQ  answered.  He  then  gave  th'e  following  expla- 
nation: **The  price  I  have  named  of  $1600  is  twenty- 
five  cents  a  square  foot.  I  figure  that  the  fifty-three  feet, — 
or  the  twenty-seven  feet  in  width,  now  occupied  by  rail- 
road tracks,  and  an  additional  twenty-seven  feet ;  but  accord- 
ing to  Mr.  Evans  it  was  twenty-six  feet  and  a  half.  Twenty- 
six  feet  and  a  half  more  to  be  occupied  by  two  additional 
tracks  makes  fifty-three  feet  in  all.  It  would  be  diminished 
one  half  of  the  value,  or  twelve  and  one  half  cents  per  square 
foot.  That  is,  the  part  our  four  tracks,  if  they  were  put  on, 
would  cover  would  be  diminished  one  half  by  reason  of  the 
division  of  the  use  between  the  railroad  company  and  the 
public.  There  is  no  other  possible  way  of  figuring  than  to 
figure  it  as  equally  used  by  each.  Then,  as  to  the  part  left,  I 
figure  the  entire  market  price  of  twenty-five  cents  per  foot; 
the  two  together  making  the  aggregate  of  $12 12.  The  reason 
I  figure  the  entire  market  price  as  to  the  part  the  four  tracks 
would  not  cover  is  on  the  supposition  that  four  tracks  would 
be  sufficient  for  the  company*s  use,  and  that  they  would  be 
deprived  entirely  of  the  use  of  the  balance  for  any  valuable 
purpose.  These  side  pieces  that  the  four  tracks  would  not 
occupy  were  certainly  valuable  for  many  purposes  at  the  time 
of  the  filing  of  the  petition.  It  might  be  used  for  side  tracks 
on  which  to  make  up  trains  and  store  cars,  for  freight  plat- 
forms, for  a  passenger  station  even,  for  coal  sheds,  for  the 
storage  of  lumber,  and  the  handling  of  local  freight,  and  a 
signal  tower.  I  could  think  of  a  good  many  uses  to  which 
these  side  pieces  could  be  put,  if  I  had  a  little  time,  in  con- 
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nection  with  a  railway."  On  this  testimony  counsel  for  ap- 
pellant insist  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence,  and  they  attempt  to  apply  to  the  case  tha  same 
rule  for  the  ascertainment  of  just  compensation  which  obtains 
in  the  condemnation  of  individual  property — i-e.,  the  market 
value  of  the  property  taken. 

We  have  frequently  decided  that  no  such  measure  of  com- 
pensation can  be  applied  where,  as  here,  a  municipality  seeks 
to,  and  can  only,  acquire  the  right  to  a  joint  use  Measareor 
with  the  railroad.  The  reasons  for  applying  a  dif-  <>»""•«•■• 
ferent  rule  in  such  cases  are  manifest,  and  'have  been  stated 
again  and  again  in  the  decisions  of  this  court.  See  Peoria  & 
P.  U.  R.  Co.  V.  Peoria  &  F.  R.  Co.,  105  111.  no,  10  Am. 
&  Eng.  R.  Cas.  129;  Illinois  Cent.  R.  Co.  v.  City  of  Chicago, 
138  111.  453;  Chicago  &  N.  W.  R.  Co.  v.  Same,  140  111.  309; 
Illinois  Cent.  R.  Co.  v.  Same,  141  111.  586;  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Same,  148  111.  509;  Chicago,  B.  &  Q.  R. 
Co.  V.  Same,  149  111.  457. 

In  Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  140  111. 
314,  we  said:  **The  city  did  not  propose  to  condemn  the 
land  of  the  railroad  companies,  nor  to  prevent  the  use  of  the 
tracks  and  right  of  way  by  such  companies.  It  merely 
proposed  to  extend  a  street  across  such  tracks  and  right  of 
way.  The  value  of  the  land  where  the  street  was  to  cross 
could  not,  therefore,  be  the  measure  of  just  compensation  for 
property  taken  in  the  condemnation  proceeding;  nor  could 
the  value  of  the  use  of  the  property  for  railroad  purposes  be 
the  measure  of  such  compensation.  So  far  as  the  taking  of 
the  strip  was  concerned,  the  measure  of  the  compensation 
would  be  the  amount  of  decrease  in  the  value  of  the  use  for 
railroad  purposes  which  should  be  caused  by  the  use  for  the 
purposes  of  a  street,  such  use  for  the  purpose  of  a  street  being 
subject  to  the  use  of  the  companies  for  railroad  purposes. 
We  cannot  discover  that  there  was  any  testimony  to  justify 
any  more  than  a  judgment  for  nominal  damages,  so  far  as  the 
taking  of  property  is  concerned."  Nor  is  this  rule  in  any  way 
aflfected  by  the  fact  that  a  railroad  company  may  own  the  fee 
to  its  right  of  way.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chi- 
cago, 149  111.  457.  The  land  sought  to  be  condemned  is  only 
a  right  of  way,  by  whatever  title  held. 

But  an  attempt   is  made  to  draw  a  distinction   between  so 
much  of  the  land  as  it  is  said  will  be  needed  for  tracks-^^5^ 
3  (N.  8.)  A.  &  E.  R.  Cas.— 14 
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feet — and  the  47  remaining  feet,  which,  it  is  assumed,  may 
be  used  for  other  than  railroad  purposes,  or  put  upon  the 
market  and  sold  for  any  legitimate  business  purpose.  We 
think  this  contention  is  fully  answered  by  what  is  said  in 
Chicago,  B.  &  Q.  R.  Co.  7k  City  of  Chicago,  149  111.  on 
pages  461,  462.  A  railroad  company  can  only  acquire  so  much 
real  estate  for  right  of  way  as  is  reasonably  necessary  for  the  con- 
struction and  operation  of  its  road.  It  can  compel  the  owner 
to  surrender  that  much  of  his  land,  but  no  more.  It  can  ac- 
quire necessary  right  of  way  by  purchase,  if  it  can  agree  with 
the  owner,  or,  failing  to  agree  with  him,  it  can  take  it  by 
condemnation  under  the  eminent  domain  laws.  Whether  ob- 
tained by  voluntary  conveyance  or  condemnation,  it  is  held 
for  railroad  purposes. 

And  we  said  in  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
supra:  **  A  railroad  company  can  only  acquire  land,  whether 
Katureor  by  Voluntary  purchase  or  otherwise,  for  railroad 
'***n"A'!i'^-.     purposes,  as  defined  in  its  charter.      It  does  not  hold 

railroad  com-     T      f  ,  ,  ,.  •  i        i  •    i 

pany.  land,  as  does  the  ordmary  owner,  with  the  right 

of  using  it  for  any  purpose  to  which  it  may  be  adapted,  or  with 
the  right  to  sell  it  at  the  highest  price  which  it  may  bring  in 
the  market.  Its  capacity  to  acquire  or  hold  lands  is  not  gen- 
eral, like  that  of  a  natural  person,  but  is  limited  to  the  uses 
of  the  railroad  business.  Being  a  creature  of  law,  it  possesses 
only  those  powers  which  are  conferred  upon  it  by  its  charter, 
either  expressly  or  as  incidental  to  the  objects  of  its  organiza- 
tion,"— citing- KdLilrodid  Co.  v.  Brownell,  24  N.  Y.  345;  Rum- 
sey  V.  Railroad  Co.,  1 14  N.  Y.  423,  39  Am.  &  Eng.  R.  Cas. 
34;  Railroad  Co.  v,  Aldridge,  135  N.  Y.  83.  A  railroad 
company  cannot  obtain  a  strip  of  land  100  feet  wide  under  a 
charter  allowing  it  to  acquire  that  much  for  right  of  way,  and 
then  convert  a  part  of  it  to  other  than  railroad  purposes,  or 
sell  it  as  private  property.  To  permit  it  to  do  so  would  be 
to  allow  private  property  to  be  indirectly  taken  for  private 
use. 

It  may  be  that  under  the  third  clause  of  section  19,  c.  1 14, 
Rev.  St.  (2  Starr  &  C.  Ann.  St.  p.  191 3),  which  gives  rail- 
road companies  the  power  **to  purchase,  hold  and  use  all 
such  real  estate  and  other  property  as  may  be  necessary  for 
the  construction  and  use  of  its  railway  *  *  *  and  to  convey 
the  same  when  no  longer  required  for  the  use  of  said  rail- 
way," land  acquired  by  voluntary  purchase,  for  right  of  way, 
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no  longer  required  for  that  purpose,  may  be  sold  and  conveyed 
for  general  business  purposes;  but,  if  it  can,  no  such  proof 
was  made  or  offered  in  this  case  as  would  justify  an  estimate 
of  compensation  on  that  basis.  It  was  not  pretended  on  the 
trial  that  the  defendant  had  ceased  to  use  the  47  feet  as  right 
of  way,  or  that  it  intended  to  do  so.  All  that  was  shown,  or 
attempted  to  be  shown,  was  that  the  number  of  main  tracks 
which  the  company  would  need,  laid  in  a  particular  manner, 
would  not  occupy  the  whole  100  feet  of  right  of  way. 

It  will  not  be  seriously  contended  that  the  company  may 
not  lay  other  tracks  than  those  which  are  now  considered 
necessary,  or  that  it  may  not  lay  the  additional  tracks  which 
it  is  admitted  it  will  need  upon  the  100  feet  when  it  pleases. 
That  is  to  say,  notwithstanding  this  judgment  of  condemna- 
tion, it  can  at  any  time  in  the  future  place  as  many  tracks 
upon  the  47  feet  mentioned  as  it  deems  proper  in  the  opera- 
tion and  management  of  its  road,  and  use  the  whole  of  its  right 
of  way  as  it  chooses,  consistent  with  the  right  of  the  public  to 
use  the  street  when  opened  across  it.  If  the  city  had  been 
required  to  pay  the  large  sums  claimed,  the  company  would 
still  have  owned,  and  had  the  right  to  use,  the  right  of  way, 
whether  occupied  by  tracks  or  not,  subject  only  to  the  joint 
use  by  the  public.  Railroad  companies  need,  and  have  the 
undoubted  right,  to  use  right  of  way  for  other  railroad  •  pur- 
poses than  laying  tracks. 

In  no  view  of  the  case  can  it  be  said  that  appellant  was 
entitled  under  the  evidence  to  more  than  nominal  compensa- 
tion. As  we  said  in  Peoria  &  P.  U.  R.  Co.  v,  Peoria  &  F. 
Ry.  Co.,  supra:  In  such  cases  ** nothing  should  be  allowed 
for  imaginary  or  speculative  damages,  or  such  re-  Heasoreof 
mote  i^iappreciable  damages  as  the  imagination  <i»«naire«. 
may  conjure  up,  and  which  may  or  may  not  occur  in  the  fu- 
ture." Jones  z;.  Railroad  Co.,  68  111.  380;  Peoria  &  P.  U. 
R.  Co.  V.  Peoria  &  F.  R.  Co.,  supra.  *'  Possible  or  imaginary 
uses  are  to  be  excluded,  nor  can  the  owner  show  the  pVobable 
future  use  of  the  property."  Chicago,  B.  &  Q.  R.  Co.  v.  City 
of  Chicago,  supra\  Pierce,  R.  R.  217;  Lewis,  Em.  Dom.  480. 

Whether  appellant  will  cease  to  use  47  feet  or  any  other 
portion  of  its  right  of  way  as  necessary  for  the  operation  of  its 
railroad,  whether  it  will  desire  to  use  it  for  placing  structures 
upon  it  for  use  in  connection  with  the  operation  of  its  road, 
whether  it  will  ever  place  side  tracks  upon  it  on  which  to  make 
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up  trains  and  store  cars,  place  freight  platforms,  passenger 
stations,  coal  sheds,  or  for  any  other  purpose  than  that  for 
which  it  is  now  used,  is,  under  the  evidence  in  this  case,  purely 
speculative.  Such  uses  are  only  possible,  and  furnish  no 
grounds  upon  which  to  base  an  estimateof  just  compensation. 
Without  reference  to  the  foregoing  authorities  in  support  of 
this  proposition,  it  seems  so  clear  upon  principle  that  it  can- 
not; be  seriously  questioned.  What  would  be  the  measure  of 
damages  if  a  court  should  attempt  to  allow  a  railroad  company 
for  such  future  uses  of  its  right  of  way  as  it  might  possibly  at 
some  time  in  the  future  desire  to  appropriate  it  to?  Certainly 
it  could  not  be  the  market  value  of  the  land,  because,  as  be- 
fore said,  the  railroad,  notwithstanding  the  condemnation, 
continues  to  own  it  with  the  right  to  use  it.  Conceding  that 
the  vacant  right  of  way  is  suitable  for  a  passenger  station,  and 
that  the  company  may  possibly  some  time  want  to  use  it  for 
that  purpose,  any  attempt  to  estimate  compensation  for  the 
loss  of  that  right  must  be  the  merest  guess  or  speculation. 
Just  compensation  **is  the  loss  sustained  in  dollars  and  cents, 
and  the  loss  must  be  shown,  together  with  its  amount ;  not 
necessarily  with  precision  and  accuracy,  but  approximately ; 
and,  if  damage  is  shown,  but  the  amount  is  not  approxi- 
mately proved,  there  can  be  no  more  than  nominal  damages 
allowed."  Peoria  &  P.  U.  R.  Co.  v.  Peoria  &  F.  R.  Co., 
supra.  What  has  been  said  discloses  all  the  substantial 
questions  raised  on  this  record. 

Upon  the  evidence  the  verdict  of  the  jury  was  the  only  one 
which  could  have  been  properly  returned  under  the  law  appli- 
cable to  the  case.  Therefore,  even  though  the  instructions 
given  do  not  accurately  state  the  law  (as  some  of  those  given 
at  the  instance  of  appellant  certainly  do  not),  the  error  must  be 
treated  as  harmless.  We  are  clearly  of  the  opinion  that  no 
reason  for  a  reversal  of  the  judgment  belowi  s  shown »  and  it 
will  accordingly  be  affirmed. 

Affirmed. 
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Dennis  Long  &  Co. 

V. 

City  of  Louisville. 

{Kentucky  Court  of  Appeals,  Oct,  9,  1895.) 

Discontinuance  as  to  One  Defendant  before  Finding  of  Jury — Effect  as 
to  Subsequent  Proceedings. — A  defendant  in  proceedings  to  condemn 
railroad  land  for  street  purposes,  as  to  whom  an  order  of  discontinuance 
has  been  entered  before  the  finding  of  the  jury,  is  not  affected  by  the  re- 
sult of  the  proceedings. 

Same — Estoppel  of  Owner  to  Dispute  Right  of  Municipality  to  Ease- 
ment in  Land  Used  by  Railroad  Company. — A  municipality  agreed  with  a 
railroad  company  that  if  it  would  remove  its  depot  and  tracks  to  another 
location  it  would  condemn  and  furnish  the  company  a'  right  of  way  and 
depot  grounds  in  that  locality,  and  proceeded  to  condemn  land  for  the 
purpose  of  carrying  out  the  agreement.  The  petition  set  out  that  the 
municipality  sought  to  condemn  for  such  purpose  a  strip  no  feet  in 
width  laid  down  in  a  map  filed  in  the  proceedings,  and  after  a  survey 
had  been  made  by  order  of  the  court  the  surveyor  reported  to  one  of 
the  original  parties  to  such  proceeding  that  the  strip-  did  not  embrace 
any  of  the  land  owned  by  him,  and  both  parties  relying  on  that  fact, 
before  the  finding  of  the  jury,  the  proceeding  was  discontinued  as  to  such 
owner,  who  afterwards,  when  the  company  laid  its  tracks  temporarily 
removed  his  fence,  and  after  certain  improvements  by  the  company 
moved  it  back,  and  subsequently  the  city  conveyed  to  the  company  the 
land  acquired  by  it  through  the  condemnation  proceedings.  Heid,  that 
the  owner  was  not  estopped  from  disputing  the  right  of  the  citv  to  an 
easement  over  his  property  which  he  had  authorized  the  use  of  by  the 
company. 

Municipal  Authority  to  Condemn  More  Land  than  Necessary  Tor  Rail- 
road Purposes — Construction  of  Charter. — A  provision  of  a  munici[)al 
charter  authorizing  the  condemnation  of  property  needed  for  municipal 
purposes  will  not  authorize  the  condemnation  of  any  more  land  than  is 
necessary  for  the  right  of  way  of  a  railroad  •<:ompany  which  the  city  has 
agreed  to  furnish,  in  consideration  of  the  abandonment  by  the  com- 
pany of  its  present  terminal  facilities. 

Effect  of^Execution  by  Municipality  of  Agreement  to  Condemn  Land  for 
Use  of  Railroad  Company. — Where  the  sole  right  of  the  municipal itv  to 
condemn  land  is  because  of  the  necessity  of  allowing  a  railroad  company 
to  occupy  the  land  for  its  right  of  way  in  lieu  of  other  lands  abandoned  by 
the  company,  the  complete  execution  of  the  agreement  extinguishes  any 
rights  which  the  municipality  may  have  acquired  in  the  land  so  con- 
demned. 
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Appeal  from  Louisville  law  and  equity  court.     Reversed. 

Pirtle  &  Trabue^  Phelps  &  T/tum,  Alfred  Selligmatiy  and 
O'Neal  &  Pryoe,  for  appellant. 

H.  S,  Barker  and  Helm  &  Briicey  for  appellee. 

Grace,  J. — This  is  an  appeal  from  a  judgment  of  the  Jef- 
ferson circuit  court,  wherein  it  was  adjudged  that  the  city  of 
Louisville  is  the  owner  of  a  perpetual  easement  in,  and  right 
of  way  over,  a  certain  strip  of  land,  then  in  the 
aMfta  .  possession  of  Dennis  Long  &  Co.  (an  incorporated 
company);  said  strip  of  land  being  of  an  average  width  of 
37J  feet,  and  extending  from  Jackson  street,  on  the  east,  to 
Preston  street,  on  the  west,  being  a  distance  of  531  feet;  said 
judgment  declaring  the  right  of  the  city  of  Louisville  in  this 
strip  of  ground  in  itself  and  its  assignees,  to  construct,  main- 
tain, and  operate  a  railroad,  with  such  tracks  and  other  appur- 
tenances to  a  railroad  as  may  be  desirable,  over  and  upon  and 
along  said  strip,  and  with  the  right,  for  the  purposes  aforesaid, 
to  the  exclusive  possession  of  said  land,  and  to  such  other 
rights  therein  as  were  acquired  by  the  said  city  in  the  property 
condemned  by  it  in  the  case  of  City  of  Louisville  against 
Joseph  Hall  and  others,  in  the  Jefferson  court  of  common  pleas, 
decided  in  1873. 

The  judgment  concludes  by  ordering  Dennis  Long  &  Co. 
to  remove  from  said  strip  of  land  all  fences  and  other  obstruc- 
tions that  have  been  placed  upon  said  strip  by  defendant,  or 
those  under  whom  it  claims,  within  30  days  from  the  date  of 
the  judgment. 

Plaintiff's  claim  is  founded  solely  on  certain  condemnation 
proceedings  instituted  by  it  in  the  Jefferson  court  of  common 
pleas  in  the  spring  of  1873,  styled  City  of  Louisville  against 
Hall  and  Others.  A  full  and  complete  copy  of  the  record  in 
that  case  is  filed  as  an  exhibit  in  this  case  by  plaintiff,  and 
made  part  of  its  petition. 

As  introductory  to  that  suit,  plaintiff's  counsel,  in  their 
brief,  say  **  that  some  time  prior  to  May,  1872,  the  city  of 
Louisville  agreed  with  the  Louisville,  Cincinnati  &  Lexington 
Railway  Company  that  if  it  would  remove  its  depot  and  tracks 
from  Jefferson  street  over  to  a  location  near  the  river,  and 
following  the  general  course  of  the  old  bed  of  Beargrass  creek, 
the  city  would  condemn  and  furnish  to  the  company  a  right 
of  way  and  depot  grounds  in  that  locality.     Accordingly,  on 
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May  1 8,  1872,  an  ordinance  was  passed  by  the  city  council 
directing  the  institution  of  condemnation  proceedings  in  the 
name  of  the  city  for  the  purpose  just  mentioned,  and  along 
the  general  route  just  described.**  The  right  of  the  city  of 
Louisville  to  condemn  property  for  municipal  purposes  is  laid 
under  this  clause,  found  in  an  act  of  the  legislature  of  Ken- 
tucky amending  the  charter  of  the  city,  which  took  effect 
March,  1872,  and  is  as  follows,  viz.:  **  Whenever,  in  the 
opinion  of  the  general  council,  property  shall  be  needed  for 
municipal  purposes,  either  within  the  boundaries  of  the  city, 
or  the  county  of  Jefferson,  said  council  may  by  ordinance 
order  the  condemnation  of  such  property.**  This  act  is 
quoted  by  counsel  for  the  city,  and  no  other  authority  is 
referred  to.  The  ordinance  under  which  the  proceedings  were 
instituted  is  copied  into  the  original  case,  and  reads  as  follows: 
*  An  ordinance  for  the  condemnation  of  ground  and  improve- 
menti  for  the  purpose  of  making  a  road-bed,  for  the  Louis- 
ville, Cincinnati  &  Lexington  Railroad. 

*'  Section  i.  Be  it  ordained  by  the  general  council  of  the 
city  of  Louisville  that  the  city  attorney  be  and  he  is  hereby 
directed  to  institute  the  necessary  proceedings  for  the  con- 
demnation of  such  property  as  may  be  needed,  in  order  to 
construct  a  road-bed  from  the  line  of  the  Louisville,  Cincinnati 
&  Lexington  Railroad  north  to  Pocahontas  street,  thence 
along  said  street  to  Beargrass  creek-bed,  and  along  the  line  of 
Bcargrass  creek-bed  and  Water  street  west  to  First  street, 
as  designated  in  the  map  of  the  city  engineer  as  No.  3,  upon 
the  above  described  route. 

**  Approved  May  i8th,  1872. 

*'  (Signed)  J.  N.  G.  Baxter,  Mayor." 

This  ordinance  was  filed  with  the  original  suit,  and  with 
same  a  map  was  filed,  marked  **  Exhibit  No.  2,*'  made  part 
of  that  suit,  and  copied  into  this  record.  Plaintiff  said  in  that 
suit  **  that  from  the  point  where  the  said  roadbed 
strikes  the  bed  of  Beargrass  creek,  along  the  desig-  c*««"*»t«d. 
n  i:cd  line,  the  space  required  will  vary  from  120  feet  in  width 
to  40  feet  in  width,  according  to  the  map  filed,  and  made  part 
hereof.**  Again  the  petition  says,  **  The  space  and  quantity 
of  ground  required  from  each  of  the  above-named  owners  is 
minutely  and  accurately  set  out  and  described  in  said  map,  and 
as  being  within  the  red  lines.'* 
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In  the  original  suit  of  condemnation  proceedings,   Dennis 
Long  was  made  a  party  defendant,  and    the  statement  was 
made  in  the  petition  that  he  was  one  of  the  owners  of  the  lands 
sought  to  be  condemned.     To  that  petition  Dennis  Long  filed 
an   answier  showing  that  he  was    the   owner  of  four  lots  of 
ground  fronting  on  Fulton   street  (north  of  Beargrass  creek 
and  Water  street)  about  380  feet,  and  running  back  to   the 
center   thread    of   the    ancient    bed    of    Beargrass    creek,    as 
described  in  one  deed,  and  to  the  old  bed  of  Beargrass  creek, 
in  the  other  deed.    In  said  answer  Dennis  Long  filed  the  deeds 
under  which  he  claimed  and  owned  the  property  sought  to  be 
condemned;  lying,  as  it  did,  between  Jackson  street,  on  the 
east,  and  Preston  street,  on  the  west.     These  deeds  showed 
a  consideration  paid  by  Long  for  this  property  of  $34,200. 
And  in  addition  he  gave  a  detailed  history  of  the  valuable  im- 
provements he  had  made  on  same,  their  location,  and  the  use 
to  which  they  were  applied  (Long  being  a  foundry  man,  and 
owning  and  operating  on  said  property  a  large  foundry,  then 
chiefly  devoted  to  making  iron  pipes;  the  annual  business  of 
said  Long  being  then  estimated  at  §800,000),  and  declaring 
his   purpose   to   be,  and   that   the   demands  for  his   products 
required  him,  to  further  extend  the  capacity  of  his  works  to 
$1,500,000  per  annum.     And  said  answer  pointed  out  specifi- 
cally how  and  why  the  property  he  owned,  and  every  foot  of 
it,  was  necessary  for  his  purposes,  and  showing  that  same  could 
not  be  taken  from  him,  for  any  purpose,  without  great  damage 
to  his  entire  possessions  and  business. 

To  this  answer  no  reply  wag  ever  filed,  and  the  only  thing 
shown  by  the  record  in  reference  to  Dennis  Long,  and  as  a 
termination  of  the  suit  to  condemn  any  of  his  property,  is  that 
on  the  28th  day  of  May,  after  the  jury  had  been  sworn,  and 
when  a  part  only  of  the  evidence  had  been  heard,  **  the  plain- 
tiff came  by  its  attorney,  and  on  its  motion  it  is  ordered  that 
this  cause  be  discontinued  as  to  the  defendant  Dennis  Long." 

As  said,  this  order  was  made  before  the  finding  of  the  jury, 
and  before  any  judgment  of  condemnation  was  rendered  by  the 
court.     So  that  whatever  may  have  been  the  rights  acquired 

Effect  of  order  ^V  ^^^  ^^^V  ^^  Louisvillc  in  that  case,  or  whatever 
ofdiseontinii-  may  have  been  done  or  adjuged  in  that  suit,  Dennis 
»"«'*•  Long,  not  being  a  party  to  it,  is  not  bound  by  it. 

Certainly,  neither  his  property  nor  his  possession  was  ever  con- 
demned by  that  proceeding.     There  was  no  adjudication  in 
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that  suit  that  a  foot  of  his  property  was  needed  for  the 
purpose  of  building  this  railway  track  for  the  Louisville,  Cin- 
cinnati &  Lexington  Railway  Company,  nor  was  any  of  same 
taken  for  that  purpose,  nor  was  any  easement  established  or 
declared  in  favor  of  said  railway  company  or  the  city  over  his 
property  or  possessions,  nor  was  any  compensation  made  him 
therefor.  These  propositions,  so  self-evident  upon  the  face  of 
the  record,  are  not  questioned  by  counsel  for  the  city  of 
Louisville.  So  that  whatever  may  be  the  force  and  effect  of 
this  power  of  eminent  domain,  under  which  this  right  of  con- 
demnation is  laid  and  is  supposed  to  exist,  and  which  is  appro- 
priately defined  to  be  **  that  sovereign  power  vested  in  the 
people,  by  which  they  can,  for  any  public  purpose,  take  pos- 
session of  the  property  of  any  individual,  upon  just  compensa- 
tion paid  to  him."  Such  power,  being  primarily  lodged  in 
the  state,  and  which  may  from  time  to  time  be  granted  to 
other  corporate  bodies,  as  to  cities,  for  municipal  purposes, 
and  to  railroad  companies  engaged  in  the  public  service  as 
common  carriers,  and  others,  but  always  for  some  public  use. 
Of  this  public  use  the  state  is  usually  the  recognized  judge, 
and  her  action  in  declaring  a  public  use  is  seldom  questioned 
by  the  courts. 

Incident  to  this  power,  however,  always  accompanying  it. 
and  as  a  constant  and  wholesome  restraint  upon  same,  are 
these  two  questions  of  fact:  First,  whether  the  property  sought 
to  be  taken  is  really  and  in  fact  necessary  for  this  public  use; 
and,  second,  the  question  of  just  compensation, — these  Jwo 
questions  of  fact  always  being  subject  to  the  determination  of 
a  jury,  and  to  be  approved  by  the  court. 

Confessedly,  upon  the  record,  there  has  been  no  condemna- 
tion of  the  property,  or  any  part  of  it,  of  Dennis  Long.     This 
power  of  eminent  domain  is  said  by  Mr.  Cooley  to  be  in  dero- 
gation of  the  right  of  the  individual  citizen  to  his 
property,  and   that  such  power  should  be  always  E«toppei. 

strictly  construed.  In  this  case  all  effort  to  exercise  it  was 
abandoned,  upon  the  record.  The  plaintiff,  the  city  of  Louis- 
ville, comes  now,  however,  and  says  that  in  lieu  thereof,  and 
as  a  substitute  therefor,  it  is  entitled  to  this  easement  in  and 
over  the  property  of  Dennis  Long,  by  an  **  equitable  estoppel 
in  pais." 

Truly,  at  first  bliish,  this  strikes  the  mind  of  the  court  as 
a  wide  departure  from  the  mode  established  by  the  constitu- 
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tion  and  the  law  of  the  state.  Under  this  claim  of  an  equita- 
ble estoppel  in  pais,  the  real  estate  of  the  citizen  is  sought 
to  be  taken  without  condemnation,  without  the  verdict  of  a 
jury  that  it  was  necessary  for  the  pubHc  use  as  claimed,  with- 
out any  approving  order  of  a  court  of  competent  jurisdiction, 
and  without  compensation.  Are  all  the  safeguards  thrown 
around  the  citizen,  specifically  pointed  out  and  enjoined  by  the 
constitution,  and  declared  by  the  courts  to  exist,  to  be  utterly 
disregarded,  ignored,  we  might  say  defied,  and  the  property 
of  the  private  citizen  taken  by  an  equitable  estoppel  in  pais  ? 

We  confess  that  it  could  only  be  upon  an  overwhelming 
weight  of  authority  that  this  court  could  possibly  sanction  such 
a  doctrine.  While  this  doctrine  of  an  equitable  estoppel  in 
pais  has  been  often  appealed  to,  both  to  establish  a  right  and 
to  maintain  a  defense,  yet  no  authority  has  been  cited,  and  we 
are  aware  of  none,  where  this  doctrine  has  been  extended  so 
far  as  it  is  claimed  in  this  case. 

The  ground  relied  upon  by  the  city  of  Louisville  to  estab- 
lish this  estoppel,  briefly  stated,  is  this:  That  it  says  it  was 
seeking  to  condemn  for  the  purposes  aforesaid  a  strip  of  ground 
along  the  bed  of  Beargrass  creek,  no  feet  in  width,  and  as  laid 
down  on  a  map  filed  in  the  original  suit,  and  designated  as  the 
**  Condemnation  Map,**  and  that  it  being  uncertain  whether 
this  strip  embraced  any  of  the  land  owned  by  Dennis  Long, 
that  said  Long,  in  order  to  determine  that  fact,  had  an 
order  of  survey  by  the  court,  authorizing  him  to  survey  his 
land,  and,  this  having  been  done,  the  surveyor  reported  to 
Long  and  his  attorney  that  the  strip  of  no  feet  did  not  em- 
brace any  of  the  land  of  defendant  Long,  and  that  Long  and 
his  attorney  reported  that  fact  to  the  attorney  for  the  city, 
and  that  thereupon  the  attorney  for  the  city  had  the  order 
entered  discontinuing  said  cause  as  to  said  Dennis  Long. 

The  city  now  alleges  that,  upon  the  making  of  this  order, 
Dennis  Long  left  the  court  room,  **  knowing  full  well  that 
said  cause  would  proceed,  and  that  the  property  sought  to  be 
condemned  would  be  condemned  as  the  property  of  others, 
and  that  the  plaintiff,  the  city  of  Louisville,  would  pay  others 
than  him  the  amount  found  by  the  jury  as  damages,  to  which 
the  owners  thereof  were  entitled  on  account  of  the  condemna- 
tion of  the  property  sought  to  be  condemned/* 

And  plaintiff  proceeds  to  say,  in  substance,  that  said  cause 
did  proceed,  and  that  the  property  of  the  several  owners  was 


'^*.  C^^']  EMINENT  DOMAIN  219 

Dennis  Long  &  Co.  v.  Louisville  Estoppel 

condemned,  including  the  aforesaid  property  (meaning  Dennis 
Long's  property)  between  Jackson  and  Preston  streets,  and 
that  the  city  paid  to  the  several  owners  the  sums  so  assessed, 
and  that,  thereupon,  the  court  declared  the  title  of  the  prop- 
erty in  the  city  of  Louisville,  and  that  the  city  thereafter  im- 
proved same  by  making  the  fill  on  same  for  the  Louisville, 
Cincinnati  &  Lexington  Railroad  Company, — plaintiff  insisting 
all  the  while  in  this  suit  that  the  entire  property  between  the 
two  red  lines  on  the  condemnation  map  was  thus  condemned, 
and  that  the  title  to  same,  to  this  width,  was  vested  in  the 
city  of  Louisville, — whereby  plaintiff  claims  this  estoppel. 

Defendant  Dennis  Long  &  Co.  (a  corporation),  claiming 
under  Dennis  Long,  and  charged  with  notice,  deny  that  the 
jury,  by  their  verdict,  assessed  the  damage  on  this  property  of 
his  between  Jackson  and  Preston  streets  in  favor  of  any  one; 
deny  the  court  vested  the  title  to  same  (at  least,  in  so  far  as 
same  was  claimed  by  Dennis  Long)  in  the  city  of  Louisville; 
and,  after  denying  other  material  allegations  in  plaintiff's  peti- 
tion, says  that,  after  the  filing  of  Dennis  Long's  answer  in 
court,  he,  with  the  surveyor,  and  with  some  other  party,  agent 
or  surveyor  of  the  railroad  company,  went  on  the  ground  to 
examine  and  survey  same,  and  that  then  the  person  or  party 
representing  the  railroad  company  pointed  out,  indicated,  and 
represented  to  the  said  Long  that  at  that  point  between  Jack- 
son and  Preston  streets  the  city,  or  the  railroad  company,  for 
whose  benefit  this  condemnation  was  being  made,  would  not 
need  the  whole  width  of  no  feet,  but  would  deflect  or  go 
round  the  property  of  Dennis  Long,  in  the  making  of  said 
embankment  and  location  of  said  railroad,  and  that,  relying 
upon  this  statement,  and  seeing  that  the  city  had  discontinued 
the  suit  against  him,  he  then  left  the  court  room,  and  paid  no 
further  attention  to  the  matter. 

But  the  defendant  says  that  in  fact  the  city,  in  making  said 
fill,  did  place  its  dirt  so  that  same,  at  the  base  and  up  the  side 
of  the  embankment,  did  run  over  on  his  property. 

These  allegations  of  defendant  are  supported  in  the  main  by 
the  testimony  of  Dennis  Long,  taken  before  his  death;  said 
Dennis  Long  testifying  that  immediately  after  the  city  made 
said  fill  he  removed  his  fence,  and  set  it  up  on  the  side  of  this 
fill,  where  it  has  ever  since  remained,  except  that  after  the 
conveyance  by  the  city  of  Louisville  to  the  Louisville,  Cin- 
cinnati &  Lexington   Railroad  Company,  the  said  company 
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desiring  to  make  some  further  fill  at  that  point,  he  (said  Dennis 
Long),  by  written  agreement  (now  lost)  with  Mr.  Wilder,  the 
president  of  the  company,  did  temporarily  remove  his  fence, 
which,  as  soon  as  the  improvement  was  made,  he  rebuilt,  but, 
at  the  urgent  request  of  the  president  at  that  time,  he  set  it 
some  five  or  six  feet  further  north,  where  it  has  ever  since 
been,  and  where  it  still  remains. 

As  a  matter  of  fact,  a  careful  inspection  of  the  record  in  the 
condemnation  suit  does  not  support-the  contention  of  the  city 
of  Louisville.  The  jury  found  on  that  trial  damages  in  favor 
of  43  owners  and  claimants, — the  several  amounts,  in  damages, 
to  which  they  were  entitled.  Of  course,  Dennis  Long  was  not 
one  of  these,  as  the  suit  had  been  discontinued  as  to  him. 
The  court  did  not  fix  or  establish  these  red  lines  no  feet 
apart,  uniformly,  nor  condemn  the  property  within  same  to 
the  city.  And,  to  show  this  conclusively,  we  copy  the  judg- 
ment on  the  verdict  of  the  jury.      It  is  as  follows: 

**  It  is  therefore  adjudged  by  the  court  that  the  title  to  the 
property  described  in  the  foregoing  verdict  be,  and  the  same 
is  hereby,  vested  in  the  city  of  Louisville,  this  judgment  to 
take  effect  upon  the  payment  into  court  by  the  city  of  Louis- 
ville of  the  several  sums  of  money  specified  in  the  foregoing 
verdict.** 

Thus,  it  will  be  seen  there  is  not  a  line  in  this  judgment 
establishing  the  red  lines  on  the  map,  of  I  lO  feet  in  width,  and 
across  the  lots  of  Dennis  Long,  between  Jackson  and  Preston 
streets,  as  being  the  land  condemned  to  the  city.  This  land 
was  embraced  in  no  finding  by  the  jury. 

Again,  at  a  later  day,  some  of  the  parties  to  that  proceeding 
having  secured  a  new  trial,  the  cause,  as  to  them,  was,  by 
agreement,  submitted  to  the  court  ;  and  the  court,  after 
awarding  to  these  parties,  severally,  the  amounts  due  them  in 
damages  (neither  of  these  findings  affecting  the  land  of  Dennis 
Long),  adjudges  **  that  the  title  to  said  property  be,  and  the 
same  is  hereby,  vested  in  the  city  of  Louisville;  this  judgment 
to  take  effect  on  the  payment  into  court  by  the  city  of  Louis- 
ville of  the  several  sums  of  money  named  in  the  foregoing 
judgment." 

Neither,  in  this  judgment,  was  there  anything  declaring  the 
right  of  way  condemned  to  be  the  width  of  I  lO  feet,  nor  did 
it  establish  it  over  the  property  of  any  other  person  than  those 
named  in  the  finding.     We  have  thus  copied  these  two  judg- 
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ments  in  full,  and  they  are  the  only  ones  relied  upon  by  the 
city  as  investing  it  with  any  title  in  and  to  this  right  of  way, 
to  the  extent  of  i  lO  feet.  Plaintiff,  in  its  suit,  says  that  in  its 
original  suit  it  sought  to  condemn  no  feet.  In  reply  it  may 
be  said  that,  even  if  this  was  true,  it  is  not  what  a  plaintiff 
seeks  to  do,  but  what  the  judgment  finally  entered  declares, 
that  can  possibly  bind  even  parties  thereto,  or  that  can  define 
the  rights  to  which  a  plaintiff  is  entitled  under  such  pro- 
ceedings, and  that  judgment  must  and  does  speak'  by  the 
record.  It  is  no  such  uncertain  thing  as  an  **  equitable  es- 
toppel in  pais." 

Again,  plaintiff's. often  repeated  assertion  that  in  the  orig- 
inal suit  it  sought  to  condemn  for  this  right  of  way  no  feet 
is  subject  to  some  qualification.  While  it  is  true  that  plaintiff 
said  that  the  land  it  sought  to  condemn  was  embraced 
within  the  red  lines  on  that  map,  and  while  those  lines 
are  shown  to  indicate  a  space  of  no  feet  between  same, 
yet  plaintiff,  in  its  original  petition,  says  '*  that  from  the 
point  where  the  said  roadbed  strikes  the  bed  of  Beargrass 
creek,  along  the  designated  line,  the  space  required  will  vary 
from  one  hundred  and  twenty  feet  in  width  to  forty  feet  in 
width,  according  to  the  map  filed.'*  And  again,  in  an  amended 
petition  in  the  original  suit,  plaintiff,  in  filing  a  letter  from 
Gen.  William  Preston,  in  which  it  says  said  Preston  donated 
certain  of  his  land  to  the  city  for  the  purpose  indicated,  says 
**  that  defendant  William  Preston  has,  by  writing  filed  herein 
as  a  part  of  this  petition,  marked  *  XX,'  relinquished  so  much 
of  his  ground  within  the  space  designated  as  is  necessary  for 
said  roadbed,  being  a  space  sixty-six  feet  in  width  on  the  top 
surface  of  said  roadbed."  As  this  exhibit  filed  and  relied  upon 
by  plaintiff  throws  some  light  on  this  question  as  to  the  width 
of  the  strip  of  land  sought  to  be  condemned,  we  make  the  fol- 
lowing extracts. 

After  speaking  of  his  refusal  to  relinquish  the  whole  bed  of 
Beargrass  creek  to  the  city  for  this  purpose,  he  says':  **  I  have 
had  a  conversation  with  Gen.  St.  John,  which  confirms  my  first 
impression,  that  the  great  width  of  the  right  of  way  which  I 
was  requested  to  concede  arose  from  the  breadth  necessary  for 
the  outer  base  of  the  embankment  beyond  the  vertical  line 
marking  the  breadth  of  the  roadway  on  its  surface.  I  learn 
that  sixty  feet  is  the  minimum  which  would  be  appropriate  for 
the  necessities  and  convenience  of  travel.     This  I  am  willing 
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to  grant.  The  narrowness  of  my  property  would  make  it  a 
great  sacrifice  to  give  more  without  compensation.  *  ^  *  After 
conferring  with  General  St.  John  in  detail,  I  understand  it  sub- 
stantially to  give  the  right  of  way  as  fully  and  completely  as 
his  original  recommendation  to  the  committee  of  the  city 
council  suggested  and  recommended.**  So  it  is  by  no  means 
clear  that  no  feet  was  the  width  sought  to  be  condemned; 
much  less,  that  that  width  was  actually  condemned,  nor  across 
the  lands  of  Dennis  Long,  by  any  possible  implication. 

Plaintiff's  counsel,  in  their  brief,  say  **  that  the  greater  part 
of  these  lands  lying  along  Beargrass  creek  belonged  originally 
to  William  and  Francis  Preston,  and  had  been  partitioned 
between  them,  and  sold  off  to  other  parties  [at  the  time  of  this 
condemnation] ;  that  those  fronting  on  Fulton  street  [being 
the  Dennis  Long  property]  ran  back  south  to  the  creek;  and 
that  those  fronting  on  Washington  street  ran  back  north  to  the 
creek.**  This  was  doubtless  true.  And  it  will  be  noticed 
that  the  condemnation  map  filed  in  the  original  suit  shows 
the  lots  of  Dennis  Long  running  back  as  his  deeds  call  to  the 
ancient  bed  of  the  creek,  and   that   the  only  other  property 

•  owners  whose  lots  lay  immmediately  south  of  the  lots  of 
Dennis  Long  were  the  Louisville  Gas  Company  and  Cornwall 
&  Bro.,  and  that  the  map  on  file  shows  but  a  small  portion  of 
these  lots  within  the  red  lines  of  the  map  at  this  place,  and 
this  was  far  south  of  the  property  of  Dennis  Long;  and  the 
condemnation  of  these  lots  of  the  gas  company  and  of  Cornwall 

'  &  Bro.  could  not  possibly  affect  the  property  of  Dennis  Long. 
The  amount  of  damages  awarded  by  the  jury  to  these 
parties — the  gas  company  and  Cornwall  &  Bro. — was  one  cent 
each.  The  original  petition  says  that  this  map  shows,  by 
definite  boundaries,  the  owners  of  all  property  within  the  red 
lines,  sought  to  be  condemned ;  and  it  shows  the  name  of  no 
other  owner  of  any  land  on  the  opposite  side  of  the  square, 
between  Jackson  and  Preston  streets,  and  opposite  Long's 
property,  than  the  Louisville  Gas  Company  and  Cornwall  & 
Bro. 

There  is  one  other  reference  in  the  amended  petition  in  the 
original  suit  that,  it  may  be  contended,  applies  to  the  property 
condemned,  and  to  which  plaintiff  now  says  Dennis  Long 
disclaimed  title,  and  that  reference  is  as  follows:  **  That  the 
defendants,  the  heirs  of  Francis  Preston,  deceased,  are  the 
owners  of,  or  claim  to  own,  that  portion  of  ground  situated 


^K  cS'^'J  EMINENT  DOMAIN  223 

Dennis  Long  <&  Co.  v.  Louisville  Estoppel 

between  Brook  street  and  Preston's  upper  line  [this  is  shown 
to  have  been  at  Shelby  street,  some  six  squares  away],  as 
marked  on  the  map  filed,  and  the  north  side  of  Water  street, 
and  the  south  water  line  of  the  creek;  that  same  contains 
51,372  square  feet;  and  that  said  space  is  required  for  the 
municipal  purpose  aforesaid."  Thus,  it  will  be  seen  that  if 
(without  any  designation  on  the  map  filed  to  show  this  owner- 
ship in  the  heirs  of  Francis  Preston)  it  should  be  claimed  that 
this  is  the  land  of  Dennis  Long,  for  which  payment  was  made 
to  other  persons  than  himself,  when  condemned,  it  will  be  seen 
in  a  moment  that  this  cannot  be  true,  the  allegation  being 
that  Francis  Preston's  heirs  claimed  to  the  south  water  line  of 
the  creek,  not  to  the  center  of  the  creek;  and  it  is  neither 
alleged  nor  in  evidence  that  the  possession  of  Dennis  Long  & 
Co.,  at  this  time,  is  south  of  the  south  water  line  of  Beargrass 
creek.  So  that,  with  the  condemnation  map  and  the  proceed- 
ings in  the  old  suit  before  us,  the  verdict  of  the  jury,  and  the 
judgment  of  the  court,  we  conclude  that  the  facts  set  up  and 
relied  upon  as  an  estoppel  in  pais  are  not  established  by  the 
evidence. 

The  question  as  to  the  extent  of  this  right  of  way,  and 
whatever  easement  was  created  thereby,  has  heretofore  been 
before  this  court,  in  a  suit  by  the  Louisville  &  Nashville  Rail- 
way Company  against  Dennis  Long;  said  railroad  company 
being  the  assignee  of  the  Louisville,  Cincinnati  &  Lexington 
Railroad  Company,  who  was  assignee  of  the  city  of  Louisville, 
the  present  plaintiff, — found  in  89  Ky.  544,  13  S. 'W.  3.  On 
this  question  the  court  then  said:  **  Its  roadbed  was  con- 
structed, upon  which  a  double  track  was  laid ;  and  the  right 
to  the  use  of  this  roadbed,  sixty  feet  in  width,  by  the  company 
[meaning  the  Louisville,  Cincinnati  &  Lexington  Railroad 
Company]  is  unquestioned.  The  questions  arise  between 
Dennis  Long,  the  appellant,  and  the  railroad  company;  the 
latter  filing  its  petition,  in  which  it  is  alleged  that  the  de- 
fendant Long  is  about  to  erect  a  fence  on  the  side  of,  and 
within,  the  one  hundred  and  ten  feet  of  ground,  so  as  to  affect 
the  enjoyment  of  the  easement,  and  the  proper  operation  of 
the  road  by  the  company.  It  appears  affirmatively  that  this 
assertion  of  right  by  the  appellant  [Long]  does  not  affect  or 
interfere  with  the  roadbed  in  any  way,  or  with  the  rights  of 
the  appellee,  unless  the  company  is  entitled  to  the  use  of  the 
entire  ground. 
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**  In  the  case  of  City  of  Louisville  against  Hall  and  others, 
the  object  of  the  condemnation  was  to  obtain  a  strip  of  land 
for  railroad  and  sewer  purposes,  the  record  in  that  case  plainly 
indicating  that  the  appellee  was  not  to  occupy  over  sixty  feet 
of  ground.  *  *  * '*  Again:  **  When  the  fill  was  constructed 
and  the  roadbed  completed,  the  city  conveyed  to  the  railway 
company  its  title  to  the  roadbed,  bridges,  and  right  of  way 
from  near  the  roundhouse  of  the  Louisville,  Cincinnati  &  Lex- 
ington Railway  Company,  east  of  Southall  street,  along  Poca- 
hontas street,  and  the  old  bed  of  Beargrass  creek,  to  Brook 
street;  also,  all  the  land  belonging  to  the  city  betwefen  Brook 
street  and  second  street,  and  the  south  line  of  the  wharf,  and 
the  north  line  of  Water  street,  to  be  used  for  depot  purposes. 
*  *  *  When  the  route  reaches  Brook  street,  beween  that  and 
Second,  all  the  land  of  the  city  is  conveyed  for  depot  pur- 
poses, but  east  of  that  the  right  of  way  is  given  over  the  one 
hundred  and  ten  feet,  so  as  to  operate  a  double-track  railroad. 
The  double  track  is  now  being  operated,  and,  from  the  facts 
of  record,  it  is  manifest  the  city  intended  to  part  with  sixty 
feet  of  the  strip  for  railroad  purposes,  until  it  reached  Brook 
and  Second  streets,  where  all  the  land  was  given."  In  that 
opinion  it  will  be  noticed  that  the  court  spoke  of  the  case  in 
a  general  way,  so  far  as  the  city  of  Louisville  was  concerned, 
as  having  acquired  a  fee-simple  title  to  no  feet  of  land  along 
Beargrass  creek;  but  this  was  said  in  a  suit  wherern  the  city  of 
Louisville  was  not  a  party,  and  wherein  the  court  could  not, 
as  a  matter  of  law,  adjudge  anything  between  the  city  of 
Louisville  and  Dennis  Long, — saying,  if  Long  had  trespassed 
outside  of  the  right  of  way,  the  action  was  in  the  city  of  Louis- 
ville. The  court  said:  **  This  is  upon  the  idea  that  Long  has 
no  title,  or  one  inferior  to  that  held  by  the  city,  but  as  between 
these  parties.  Long  and  the  city,  no  such  question  being  pre- 
sented by  the  record,  this  opinion  is  not  intended  to  affect  the 
rights  of  either."  It  is  noticed  now  that  plaintiff  repudiates 
the  idea  of  having  ever  acquired  a  fee-simple  title  to  any  part 
of  this  TIG  feet  of  land,  but  that  it  bases  its  right  of  action  in 
this  case  solely  on  its  having  acquired  an  easement  only. 

It  is  now  apparent,  from  the  facts  disclosed  in  this  case, 
that  the  city  of  Louisville  did  not  acquire  any  title  to  the  land 
claimed  by  Dennis  Long.  Dennis  Long  &  Co.  may  now  make 
all  legal  objections,  and  all  legal  and  equitable  defenses,  to  that 
proceeding,  that  Long  could  have  made  at  the  time  the  judg- 
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xnent  was  rendered,  had  he  been  a  party  of  record.  And,  while 
neither  he  nor  his  assignees  are  bound  by  same,  yet  the  city 
of  Louisville  must  rely  upon  same  a§  its  sole  and  exclusive 
foundation  for  any  right  claimed  by  the  city,  and  any  defect 
appearing  in  its  title,  either  then,  or  that  has  since  arisen,  can 
be  made  available  by  way  of  defense  by  Dennis  Long  &  Co.  in 
this  suit. 

It  occurs  to  us  that,  on  the  facts  as  disclosed  in  that  record 
and  in  this,  there  is  no  equity  in  plaintiff's  petition.  And 
first  as  to  this  power  of  eminent  domain  in  the  city 
to  condemn  the  property  of  the  defendant.  The  M«n|«>p»i»«- 
only  section  in  the  charter  of  the  city  supposed  to  dem  landV****" 
authorize  this  to  be  done  is  as  follows:  **  When- 
ever in  the  opinion  of  the  general  council  property  shall  be 
needed  for  municipal  purposes  either  within  the  boundaries  of 
the  city  or  county  of  Jefferson,  said  council  may  by  ordinanpr 
order  the  condemnation  of  such  property."  Laws  1872,  |r. 
440,  §  I.  It  has  not  been  suggested  to  the  court  that  the 
•  city  of  Louisville  had  any  general  authority  to  build  and  oper- 
ate railroads,  and  such  power,  we  think  we  may  safely  say,  is 
not  one  of  the  usual  municipal  powers,  nor  is  it  incident  to 
any  power  which  the  city  of  Louisville  was  authorized  to 
exercise. 

If  these  propositions  be  correct,  then  the  city  could  not  say 
this  ground  was  needed  for  any  legitimate  municipal  purpose, 
and  yet  it  must  be  needed  for  such,  to  authorize  the  exercise 
of  this  power  of  eminent  domain  by  taking  the  property  of  the 
private  citizen.  It  is  only  claimed  that  the  city  was  in  this 
instance  authorized  to  exercise  this  power  by  reason  of  her 
cont-  ct  with  the  Louisville,  Cincinnati  &  Lexington  Railroad 
C<"*npany,  by  which  it  undertook  and  agreed  with  that  com- 
pany that,  if  it  would  surrender  to  the  city  its  depot  grounds 
and  right  of  way  then  owned  by  it  on  Jefferson  Street,  then 
the  city  would  furnish  to  the  company  this  new  right  of  way, 
sufficient  for  a  double-track  railway  along  the  line  indicated, 
to  First  Street,  and  sufficient  depot  grounds  on  or  near  that 
street.  This,  then,  was  the  extent  of  its  undertaking.  This, 
and  nothing  more,  is  expressed  in  the  ordinance  of  the  council 
directing  proceedings  to  be  commenced  to  condemn  a  right  of 
way  and  depot  grounds  for  this  company. 

Conceding  for  the  moment  that  by  this  contract  this  became 
such  a  municipal  object  and  purpose  as  authorized  the  con- 
8  (N.  s.)  A.  &  E.  R.  Cas.— 15 
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demnation  of  the  property  in  question,  it  could  not,  under  the 
constitutional  limitation  before  noticed,  have  condemned,  or 
have  acquired  by  this  proceeding,  any  more  ground,  or  any 
greater  right  of  way,  whether  by  fee-simple  title  or  by  way  of 
easement,  than  was  required  and  reasonably  necessary  for  that 
purpose.  This  limitation  is  one  that,  in  the  very  nature  of 
the  thing,  must  exist,  and  one  that  the  courts  have  uniformly 
uphekU  that  is,  the  right  to  take  only  so  much  of  the  property 
of  the  citizen  as  may  be  necessary  to  answer  the  public  use  for 
which  it  is  taken.  The  city  held  the  right  to  take  that  much, 
but  no  more.  Now,  when  this  condemnation  was  made,  and 
the  fill  upon  the  land  taken  was  completed,  and  when  the  city 
came  to  turn  this  property  over  to  the  railway  company  in 
discharge  of  its  contract,  it  has  been  adjudged  by  this  court, 
in  the  case  of  the  Louisville  &  Nashville  Railroad  Company 
(which  was  the  purchaser  from  the  Louisville,  Cincinnati  & 
Lexington  Railroad  Company),  that  the  city  of  Louisville  only 
conveyed  to  said  Louisville,  Cincinnati  &  Lexington  Railroad 
Company  60  feet  of  ground  for  the  location  and  operation  of 
its  double  line  of  railway  track  along  this  line  of  Beargrass 
creek,  and  that  same  was  done  in  full  satisfaction  of  the  obli- 
gation and  contract  of  the  city  of  Louisville  to  furnish  the 
Louisville,  Cincinnati  &  Lexington  Railway  Company  this 
right  of  way. 

The  Louisville,  Cincinnati  &  Lexington  Railway  Company 
accepted  same  in  full  satisfaction  and  discharge  of  the  obliga- 
tion of  the  city  of  Louisville  under  its  contract.  Said  railroad 
company  has  never  complained  since  of  the  right  of  way  fixed 
at  60  feet,  which  it  accepted.  It  is  not  complaining  now. 
The  city  of  Louisville  does  not  allege  in  this  action  that  it  is 
under  any  other  obligation  to  the  Louisville,  Cincinnati  & 
Lexington  Railway  Company  by  reason  of  its  contract  in 
reference  to  this  right  of  way.  It  does  not  say  that  the  bal- 
ance of  this  1 10  feet  of  ground  which  it  says  it  condemned  is 
in  any  way  necessary  to  the  operation  of  the  railway,  even  by 
a  double  track,  along  this  line.  The  city  of  Louisville  does 
not  even  allege  in  its  petition  that  the  balance  of  this  strip 
which  it  has  not  conveyed  to  the  Louisville,  Cincinnati  & 
Lexington  Railroad  Company  is  necessary  to  the  city  for  any 
municipal  purpose,  either  general  or  special.  When  we  con- 
sider that  the  whole  right  of  the  city  to  condemn  the  property 
of  the  citizen  was  but  to  fulfil  its  contract  with  that  railroad 
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company,  and  when  this  has  long  since  been  done,  and  when 
the  city  has  been  fully  discharged  from  all  liability  under 
same,  how  can  it  be  possible  that  it  can  now  come  into  court, 
and,  by  an  **  equitable  estoppel  in  pais,"  extend  its  title, 
claim,  and  possession  over  property  not  now,  nor  ever  here- 
tofore, in  its  possession  under  said  condemnation  proceed- 
ings ?  And  all  this  against  one  who  was  not  a  party  to  the 
record,  nor  bound  by  the  judgment.  When  the  city  had 
discharged  its  obligation  to  the  railway  company,  all  further 
right  and  title  of  easement  in  its  favor  over  any  other  prop- 
erty was,  by  operation  of  law,  extinguished.  It  should  be 
noted,  further,  that  this  suit  was  not  filed  until  October,  i8gi, 
— more  than  eighteen  years  after  the  proceedings  and  judg- 
ment in  the  original  condemnation  proceedings,-— and  that  the 
city  is  now,  for  the  first  time,  attempting  to  set  up  this  equi- 
table estoppel  in  pais  against  the  face  of  the  record. 

In  support  of  this  view  of  the  court,  we  cite  Washb. 
Easem.  (4th  ed.)  §  533.  He  says  it  may  be  stated  as  a 
general  proposition  that,  **  if  an  easement  for  a  particular 
purpose  is  granted,  when  that  purpose  no  longer  exists  there 
is  an  end  of  the  easement.  The  cases  to  which  this  doctrine 
has  been  applied  have  been  chiefly,  though  not  always,  those 
of  a  public  nature  [same  as  in  this  case].  *  *  *  "  Again, 
the  same  author  says  (section  535):  **  The  general  doctrine  is 
stated  to  be  that  where  a  right,  title,  or  interest  is  destroyed 
or  taken  away  by  the  act  of  God,  operatiop  of  law,  or  act  of 
the  party,  it  is  called  an  extinguishment,"  and  **  an  easement 
is  one  of  the  rights  that  may  be  extinguished  or  destroyed." 
Both  of  these  texts  are  sustained  by  citations  of  authority, 
both  English  and  American.  We  find  a  recent  case  in  Oregon 
wherein  these  principles  are  stated  and  approved,  and  numer- 
ous cases  cited  in  support  of  same.  The  Oregon  case  [Hahn 
V.  Baker  Lodge,  21  Oregon  30]  may  also  be  found  in  13 
Lawy.  Rep.  Ann.  158,  and  27  Pac.  Rep.  166. 

In  addition  to  the  considerations  before  suggested,  it  should 
not  be  overlooked  that  quite  a  number  of  years  ago,  and  when 
the    suit    of   the    Louisville  &  Nashville  Railroad  Company 
against   Dennis  Long  was  contemplated,  the  at-  KxwaUoaof 
torney   of  the  city  of   Louisville  gave  a  written  »»'^««Jt® 
opinion  that  the  city  had  no  further  interest  in  or  f^ railroad 
right  over  any  part  of  this  strip  of  1 10  feet  of  land,   p«n>oiM- 
since  its  conveyance  to  the  Louisville,  Cincinnati  &  Lexington 
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Railroad  Company.  As  a  matter  of  fact  the  city  has  never 
attempted  to  exercise  such  right  until  the  filing  of  this  suit. 
Not  only  have  we  this  disclaimer  of  right  by  the  city,  but  this 
right  has  been  as  long  and  as  persistently  denied  by  Dennis 
Long  and  those  claiming  under  him.  We  think,  to  establish 
it  now,  in  the  face  of  all  these  facts,  would  be  a  dangerous 
precedent.  Mr.  Kent  says  (3  Kent,  Comm.  §  449)  that  if 
the  act  which  prevents  the  servitude  be  incompatible  with  the 
nature  or  exercise  of  it,  and  be  done  by  the  party  to  whom 
the  servitude  is  due,  it  is  sufficient  to  extinguish  it;  and,  if  it 
be  extinguished  for  a  moment,  it  is  gone  forever. 

The  view  of  the  court,  as  herein  indicated,  being  unfavor- 
able to  the  right  of  plaintiff,  makes  it  unnecessary  to  notice 
sundry  other  questions  presented  by  the  pleadings  and  in 
argument,  such  as  the  effect  of  the  statute  of  limitations,  and 
whether  same  was  available  in  behalf  of  defendant  in  this 
case ;  also,  to  the  effect  of  the  plea  of  champerty  interposed 
by  defendant. 

Neither  need  we  notice  the  legal  effect  of  a  consent  judg- 
ment entered  between  the  city  and  the  William  Preston  heirs, 
including  Mrs.  Pope,  under  whom  Dennis  Long  &  Co.  claim 
one  of  the  lots  over  which  this  right  of  easement  is  asserted. 
Neither  need  we  notice  the  legal  effect  of  the  estoppel  pleaded 
by  defendant  on  the  matter  of  improvements  made  by  it, 
under  ordinance  of  the  city,  over  the  disputed  strip  of  ground, 
nor  the  collection  of  taxes  for  same  by  the  city. 

Neither  need  we  notice  more  in  detail  than  we  have  done 
the  question  of  boundary  in  this  case,  further  than  to  say  that 
it  is  not  claimed  that  Dennis  Long  &  Co.  have  moved  their 
southern  fence  further  south,  since  the  filing  of  the  suit  by 
the  Louisville  &  Nashville  Railroad  Company  apainst  them. 
Nor  is  it  claimed  that  this  fence  interferes  with  the  60-foot 
right  of  way  which  this  court  decided  was  conveyed  by  the 
city  to  the  Louisville,  Cincinnati  &  Lexington  Railroad. 
Neither  need  we  notice  the  sewer,  which,  by  amended  peti- 
tion, was  named  by  the  city  as  one  of  the  municipal  purposes 
for  which  the  city  condemned  this  ground.  No  complaint  is 
made  in  this  suit  by  the  city  of  any  interference  by  Dennis 
Long  &  Co.  with  any  right  of  the  city  in  reference  to  the 
same.  In  addition,  the  evidence  shows  that  this  sewer  is 
located  and  built  along  the  southern  line  of  this  strip  of  land, 
50  feet  or  more  away,  and  south  of  the  possession  of  Dennis 
Long  &  Co. 
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Wherefore,  it  is  ordered  by  the  court  that  the  judgment 
rendered  by  the  court  below  in  this  case  in  favor  of  the  city 
of  Louisville  against  Dennis  Long  &  Co.  be  set  aside  and  held 
for  naught,  and  that  in  lieu  thereof  a  judgment  be  rendered 
by  the  lower  court  dismissing  plaintiff's  petition,  with  costs. 


New  York,  New  Haven  &  Hartford  Railroad  Co. 

V. 

Welsh  (Henry)  ^/tf/. 

(143  Naw  York  411.) 

Condemnation  Proceedings  by  Foreign  Railroad  Company — Power  of 
Legislature  to  Authorize.— The  legislature  has  power  to  authorize  a 
foreign  railroad  corporation,  lawfully  doing  business  in  the  state,  to  ac- 
quire by  condemnation  lands  which  are  necessary  for  railroad  purposes. 
Such  corporation,  under  the  sanction  of  the  laws  of  New  York,  and  to  the 
extent  of  its  existence  and  operation  in  such  state,  is,  pro  hac  z//^^,  a  state 
corporatioiu 

Same— Same — New  York  Statutes  Favoring  Such  Right  Construed. — 
Accordingly  it  is  held  that  a  foreign  railroad  company,  actually  doing 
business  in  the  state  of  New  York,  under  a  special  charter  which  author- 
izes it  to  acquire  land  by  condemnation  proceedings  only  for  certain 
specified  purposes,  may,  by  virtue  of  the  phrase  "every  railroad  copo- 
ration"  in  the  general  railroad  law  of  the  state  (Laws  of  1892,  ch,  565, 
f  4),  passed  subsequent  to  the  special  act  incorporating  such  railroad 
company,  and  under  the  term  **  all  existing  corporations  "  in  the  gen- 
eral railroad  act  of  1850  (Laws  of  1850,  ch.  140),  acquire  additional  land 
for  purposes  not  mentioned  in  such  act,  as  these  subsequent  acts  in- 
clude foreign  corporations  which,  under  authority  of  law,  have  extended 
and  are  operating  their  roads  in  the  state. 

Appeal  from  Supreme  Court,  General  Term,  Second  De- 
partment.    Affirmed. 

Martin  J.  Keogh^  for  appellants, 
Henry  W.  Tafty  for  respondent. 

Gray,  J. — This  proceeding  was  instituted  by  the  New  York, 
New   Haven   &  Hartford  Railroad   Company,   a  corporation 
organized  under  the  laws  of  the  state  of  Connecti- 
cut, to  condemn  ior  railroad  purposes  certain  lands  *'««^|»"«»- 
of  the  defendants  in  the  village  of   New  Rochelle.   TO»de»n*u»d. 
It  was  opposed  by  the  defendants   upon  various 
grounds,  but  the  only  one  we  deem  it  necessary  to  discuss  is 
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that  the  plaintiff,  as  a  foreign  corporation,  had  received  its 
only  powers  through  a  special  act  of  the  legislature  of  this 
state  (chapter  195,  Laws  1846),  and  that  they  were  long  since 
exhausted. 

The  argument  is  made  upon  the  proposition  that  as  a 
foreign  corporation  it  could  acquire  no  right  to  condemn 
lands  in  this  state,  unless  such  right  were  expressly  conferred 
by  statute ;  and  that  it  cannot  avail  itself  of  the  powers  given 
to  corporations  of  this  state  by  general  railvyay  acts. 

By 'the  special  act  of  1846  the  petitioning  company  (then 
the  New  York  &  New  Haven  Railroad  Company)  was  given 
**  permission  and  authority  *  *  *  to  continue  and  extend 
fi  nie—  their  railroad  from  the  dividing  lines   of  the  states 

statutory  pro-  of  New  York  and  Connecticut,  by  such  route  as 
Tiisions  held  shall  be  established  by  said  company,  through  the 
permUMfe.  ^ounty  of  Westchester,  to  the  New  York  and 
Harlem  R.  R.  Co.'s  line  of  road,"  etc.  Provision  was  made 
for  the  location  of  its  route  in  such  manner  as  should  be  ap- 
proved by  three  commissioners  to  be  appointed  by  the  gov- 
ernor. Power  was  given  to  purchase  and  hold  such  real  estate 
as  might  be  necessary  and  convenient  in  accomplishing  the 
objects  of  the  act.  It  was  authorized  to  construct  a  railroad, 
with  one  or  more  tracks,  on  the  course  designated  by  its 
directors,  and  all  essential  powers  were  conferred  to  enable  it 
to  construct,  maintain,  and  to  initiate  its  operation  within 
this  state. 

It  must,  of  course,  be  conceded  that  the  provisions  of  the 
special  act  would  be  ineffectual  to  authorize  the  condemnation 
of  lands  not  required  for  the  precise  purposes  of  the  act,  and 
to  carry  it  into  effect,  in  the  continuation  of  the  petitioner's 
road  between  the  points  named  in  this  state,  and  that  they 
gave  no  power  to  acquire  lands  by  condemnation  proceedings 
after  the  railroad  was  constructed,  as  therein  intended  and 
provided  for. 

At  that  time,  and  at  all  times  prior  to  the  adoption  of  the 
constitution  of  1846,  railroad  corporations  were  created  by 
and  derived  their  powers  from  special  laws.  Subsequently, 
pursuant  to  the  authority  with  which  the  legislative  body  was 
invested  by  the  constitution  adopted  by  the  people  in  1846, 
general  railroad  laws  were  enacted,  with  the  object  of  placing 
the  rail:  j.id  companies  within  the  state  upon  a  footing  of 
equality  as  to  their  privileges  and  powers  and  as  to  their 
duties  and  liabilities. 
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The  general  act  of  1850  (chapter  140,  Sess.  Laws  1850) 
endowed  **  all  existing  railroad  corporations  within  this  state  " 
with  all  the  powers  and  privileges  and  subjected  them  tq  all 
the  duties  and  liabilities  and  provisions  contained  in  the  act, 
so  far  as  they  should  be  applicable  to  their  charters.  By  that 
act  authority  was  conferred  upon  railroads  organized  under  its 
provisions  to  condemn  lands  for  the  construction  of  their 
roads,  but  that  authority  was  broadened  by  subsequent  legis- 
lation, so  as  to  provide  with  respect  to  all  existing  corpora- 
tions for  the  case  where  additional  land  might  be  required 
after  the  construction  of  the  railroad  and  for  the  purpose  of 
operating  it. 

Then,  in  1892  (chapter  565,  2  Sess.  Laws),  was  placed 
upon  our  statute  books  the  present  general  railroad  law; 
which,  in  its  fourth  section,  gave  power  to  **  every  railroad 
corporation  "  to  acquire  by  condemnation  such  real  estate  as 
may  be  necessary  for  the  construction,  maintenance,  or  ac- 
commodation of  its  railroad.  By  the  seventh  section  **all 
real  property  required  by  any  railroad  corporation  for  the 
purpose  of  its  incorporation  shall  be  deemed  to  be  required 
for  a  public  use,"  and  the  right  is  given  to  it  to  acquire  title 
to  the  real  estate  required  by  condemnation,  **  where  it  shall 
require  any  further  rights  to  lands  or  the  use  of  lands  for 
switches,  turnouts,  etc." 

It  seems  very  clear  to  us  that  under  the  law  as  it   stood 
before  the  present  general  railroad  act,  as  well  as  under  it,  the 
petitioner  was  included  in  the   general  gift  of  au-   p^^j^^  ^^i,. 
thority  to  acquire    additional  real  estate,  where,   roaids  included 
as  is  the  case  here,  it    was  needed  for  its  proper  *"  ^'•^  ^^^^ 
operation  and  to  accommodate  the    road   to  the  '*  ^    ***' 
growth  of  its  business,  and  to  meet  the  ptiblic  demands  of 
travel  and  traffic.     The  expressions  *  *  all  existing  corporations  *' 
in   prior  legislation  and   *'any  railroad  corporation'*   in  the 
present  general  law  must  be  taken  in  their  comprehensive 
sense,  unless  the  legislature  is  inhibited  by  the  fundamental 
law  of  the  state  from  delegating  to  other  than  domestic  cor- 
porations the  power  to  exercise  the  right  of  eminent  domain. 

An  argument  is  based  upon  the  supposed  effect  of  either 
the  provisions  of  the  general  railroad   law  as  it  was  or  as  it  is 
upon  the  charters  of  corporations,  and  upon    the  gpe,.!,!  coa- 
supposed  conflict  with  the  special  act  of  1846.     We  tentioMAA- 
cannot   find  any   such    difficulty  in  bringing    the  •^•'^• 
foreign  corporation,  authorized  to  operate  its  road  within  this 
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state,  under  the  directions  and  restraints  of  this  law.  With 
respect  to  whatever  rights  it  acquired  through  the  permission 
and  authority  given  by  the  special  act  of  1846  to  maintain  and 
operate  its  road  here,  they  were,  necessarily,  as  much  subject 
to  subsequent  legislation  in  their  regulatiori  as  were  those  ac- 
quired by  the  corporations  of  this  state.  There  should  and 
can  be  no  question  but  that,  except  where  the  provisions  of 
their  charters  come  into  material  conflict,  corporations,  with- 
out discrimination  as  to  their  origin,  lawfully  exercising  their 
franchises  within  this  state,  were  dealt  with  in  the  general 
railroad  law,  and  brought  under  a  uniform  system  of  legal 
rules  and  procedure  in  the  conduct  of  their  affairs  and  in  the 
operation  of  their  roads. 

But  the  question  here  is  whether  the  legislature  of  the  state 
could  competently  authorize  foreign  railroad  corporations  as 
,    , ,  ,  well  as  those    orranized  under  our  laws  to  acquire 

can  empower  additional  lands  by  Condemnation.  If  it  could,  it 
foreiuMi  rail-  must  be  dccmed  to  have  done  so  by  this  general 
demuUnd"'  ^^^^'*  There  is  nothing  in  the  constitution  of  the 
state  which  linr.its  the  legislature  in  the  exercise 
of  the  right  of  eminent  domain.  Its  dominion  is  as  broad  as 
the  confines  of  the  state,  and  it  may  appropriate  any  part  of 
the  property  within  the  state,  subject  only  to  the  conditions 
that  the  appropriation  shall  be  for  a  necessary  public  use,  and 
that  reasonable  compensation  shall  be  made.  There  is  no 
restraint  upon  its  selection  of  a  corporation  created  by  an- 
other state  as  an  instrument  to  carry  the  appropriation  to  the 
public 'use  into  effect.     ///  re  Townsend,  39  N.  Y.  175. 

In  the  present  case  the  petitioner,  under  the  special  act  of 
1846,  was  authorized  to  carry  on  a  part  of  its  chartered  busi- 
ness and  to  operate  a  portion  of  its  road  in  this 
Caw  at  bar       state.     Pro   ta7ito  it  is  settled  Tiere  under  the  sanc- 

aiialyzed..  •  «.  i  i  i  <.    .  . 

tion  of  our  laws,  and,  to  the  extent  o;  its  exist- 
ence and  operation  here,  in  the  contemplation  of  those  laws, 
it  is,  pro  hac  vice,  a  state  corporation.  In  re  Townsend,  supra. 
The  public  interests  were  deemed  to  be  promoted  by  pcrmit- 
tiner  it  to  come  within  our  borders,  and  there  to  conduct  its 
chartered  business.  That  provision  was  an  act  which  recog- 
nized its  existence  as  a  corporation  in  this  state.  Existing 
here  as  a  corporation,  the  act  under  which  it  exists  has  neither 
exempted  it  from  such  general  duties  as  apply  to  corporations 
generally  within  this  state  nor   precluded   it   from  enjoying 
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those  general  privileges  which  they  enjoy,  and  which  the  pub- 
lic interests,  in  connection  with  the  operation  of  a  railroad, 
require  that  these  guasi  public  agencies  should  possess. 

Those  interests  demand  that  the  foreign  corporation  oper- 
ating its  road  here  for  their  benefit  should  have  the  same 
powers  as  corporations  organized  here  have  to  acquire  addi- 
tional lands  for  the  adequate-  transaction  of  the  corporate 
business.  To  hold  othenvise  would  be,  in  our  judgment, 
illogical,  and  without  sufficient  warrant  in  the  law. 

It  is  easy  to  show,  from  the  reading  of  the  various  sections 
of  the  present  general  railroad  law,  that  the  intention  of  the 
legislature  was  to  include  every  railroad  corporation  actually 
within  the  state,  without  discrimination.  This  the  respond- 
ent's counsel  has  well  pointed  out  in  his  brief.  As  one  of  the 
corporations  referred  to  in  the  general  railroad  law,  those  pro- 
visions of  the  Code  of  Civil  Procedure  which  constitute  the 
whole  law  of  procedure  upon  the  subject  of  condemnation 
must  govern  in  the  proceedings  to  acquire  the  lands  required 
by  the  company. 

The  procedure  of  the  special  act  of  1846  was  limited  to  the 
precise  accomplishment  of  the  purpose  of  the  act.  With  the 
construction  of  the  road  and  its  completion  for  operation,  the 
provisions  as  to  procedure  ceased,  and  became  unavailable  for 
the  future  acquisition  of  additional  real  estate.  The  power 
conferred  by  the  general  railroad  law  could  only  be  exercised 
in  accordance  with  the  law  of  procedure  enacted  by  the  legis- 
lature to  govern  in  all  cases  of  the  condemnation  of  real 
property  for  public  use.     Code  Civ.  Pro.  ;$  33S9. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 

Order  affirmed. 
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Galey  (Benjamin  M.). 

{Supreme  Court  of  Indiana^  Feb,  21, 1895.) 

Condemnation  Proceedings-r-Judgment  Thereon— Liability  of  Successor 
Company! — A  railroad  company  which  succeeds  by  purchase  to  the 
property,  rights,  and  franchises  of  another  railroad  company  which  con- 
demned land  for  its  riglit  of  way,  and  enters  upon,  uses,  and  occupies 
such  land  for  the  purposes  for  which  it  was  condemned,  is  held  to  have 
elected  to  adopt  the  original  appropriation,  and  is  liable  to  the  owner  of 
such  land  for  the  amount  of  the  judgment  awarded,  in  the  condemna- 
tion proceedings,  against  the  original  company. 

Appeal  from  Fountain  county  circuit  court.     Affirmed. 

W.  R,  Crawford  Rnd  Crane  &  Anderson,  for  appellant. 
Hurley  &  Clodfelter,  for  appellee. 

Howard,  J. — From  the  special  findings  of  facts  made  by 
the  court  in  this  case  it  appears : 

First:  In  the  month  of  August,  1889,  prior  thereto,  and 
ever  since,  the  appellee  was,  and  has  been,  the 
**  *'  owner  of  the  land  described  in  the  complaint. 

Second:  That  in  said  month  of  August,  1889,  ^^e  Midland 
Railway  Company  wrongfully  entered  upon  appellee's  said 
land,  and  constructed  its  railroad  thereon ;  and  it  and  its  suc- 
cessors have  ever  since  continued  in  possession  of  the  strip  of 
ground  through  said  land  upon  which  the  said  railroad  is 
built,  and  have  continuously  used  the  same  for  the  purposes 
of  said  road. 

Third:  That  in  the  month  of  September,  1890,  the  appel- 
lee instituted  proceedings  to  have  his  damages  assessed  for 
said  appropriation  of  his  said  real  estate  by  said  railway  com- 
pany, under  the  provisions  of  the  statute  for  the  assessment 
of  damages  in  such  cases.  That  such  damages  were  duly 
assessed  by  the  sheriff's  jury,  and  returned  to  the  office  of  the 
clerk  of  the  court.  That  said  railroad  company  appeared  to 
said  proceeding,  and  filed  answer  thereto,  issues  were  joined, 
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and  judgment  absolute  in  its  terms  was  duly  rendered  in  favor 
of  the  appellee  for  his  damages  and  costs  against  said  com- 
pany. 

Fourth :    That  appellant  is  a  duly  organized  and  existing 
railroad  company,  empowered  to  consolidate  with  other  rail- 
road corporations,  and  to  purchase   and  acquire   other  rail-  , 
roads. 

Fifth:  That  on  the  30th  day  of  October,  1891,  the  said 
Midland  Railway  Company,  by  an  instrument  duly  signed 
by  its  president  and  attested  by  its  secretary  and  corporate 
seal,  the  execution  of  which  was  duly  acknowledged,  con- 
veyed to  the  appellant  railroad  company  all  of  its  property, 
of  every  kind  and  description,  for  the  express  purpose  of 
merging  the  two  railroads,  and  leaving  no  assets  of  any  de- 
scription in  the  hands  of  the  said  Midland  Railway  Company, 
out  of  which  its  debts  might  be  satisfied.  Said  instrument 
provided,  among  other  things,  that  said  appellant  company 
took  all  said  property  subject  to  the  just  debts  against  said 
Midland  Railway  Company. 

Sixth :  That,  at  the  time  said  instrument  was  executed, 
appellee's  judgment  was  a  valid,  subsisting  debt  against  said 
Midland  Railway  Company,  and  still  remains  unpaid. 

Seventh :  That  upon  the  execution  of  the  deed  of  convey- 
ance to  the  appellant  of  all  the  property  of  the  Midland  Rail- 
way Company,  as  set  forth  in  the  fifth  finding,  the  appellant 
entered  into  possession  of  said  property,  including  that  por- 
tion of  appellee's  premises  so  appropriated  by  said  Midland 
Railway  Company  for  their  said  railroad,  and  have  ever  since 
continued  in  the  use  of  the  same. 

As  conclusions  of  law,  the  court  found  that  the  appellee 
was  entitled  to  judgment  against  the  appellant  for  the  amount 
of  his  said  judgment  against  the  Midland  Railway  Company. 

The  only  brief  filed  by  appellant  is  a  supersedeas  brief,  in 
which  it  is  claimed  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint,  and  also  in  its  conclu- 
sions  of  law.  There  is  no  argument,  however,  m 
favor  of  these  contentions,  nor  are  there  any  authorities  cited. 
As  the  same  questions  arise  under  the  assignment  that  the 
court  erred  in  its  conclusions  of  law  as  arise  under  the  assign- 
ment that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint,  we  need  consider  only  the  correctness  of  the  con- 
clusions of  law,     Stephenson  v.  Boody  (decided  at  last  term), 
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139  Ind.  60;  Martin  v.  Cauble,  72  Ind.  6;^;  Grahem  v.  State, 
66  Ind.  386. 

We  think  there  can  be  no  question  that  the  conclusions  of 
law  upon  the  facts  found  were  correct.  In  Railroad  Co.  v, 
liUbiiit  of  Hammond,  182  Ind.  475, — a  case  very  much  like 
s'aeeessor eom-  the  case  at  bar, — this  court,  by  COFFEY,  J.,  said: 
pany  for  **  When  the  appellant,  upon  acquiring  the  prop- 

jT"^^J*j[  erty,  rights,  and  franchises  of  the  corporation  con- 
demning the  land  for  right  of  way,  entered  upon, 
used,  and  occupied  the  land  for  the  purposes  for  which  it  was 
condemned,  it  must  be  held  to  have  elected  to  adopt  the 
original  appropriation.  Having  adopted  and  ratified  such 
appropriation,  it  is  bound,  in  equity  and  good  conscience,  to 
compensate  the  owners  for  their  land  thus  taken.  It  is 
bound  by  the  judgment  against  the  corporation  through 
which  it  takes  its  title,  and  must  pay  for  the  land  the  price 
fixed  by  the  award  and  judgment  in  the  proceedings  to  con- 
demn. Indeed,  the  question  now  under  consideration  does 
not  seem  to  be  an  open  one  in  this  state.** 

The  judgment  is  affirmed. 


Chicago,  Kansas  &  Western  R.  Co« 

V. 

Need  (U.  E.)  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Department,  C  D.,  Feb,  14,  1896.) 

Exercise  of  Right  of  Eminent  Domain  by  Company  Owning  Right  of  Way 
—Effect  on  {Mortgage  Lien. — The  right  of  eminent  domain  cannot  be 
exercised  by  a  railroad  corporation  with  respect  to  a  right  of  way»  wlien 
it  is  already  the  absolute  owner  of  the  land  included  therein  ;  and  con- 
demnation proceedings,  had  under  such  circumstances,  are  ineffective 
against  a  mortgage  lien  placed  thereon  by  a  former  owner. 

Same— Right  to  Condemn  Mortgage  Lien. — Condemnation  proceedings 
cannot  be  mstituted  by  a  railway  corporation  for  the  special  purpose  of 
condemning  a  mere  mortgage  lien  on  land  the  absolute  title  to  which 
is  vested  in  such  corporation,  subject  to  the  lien.  The  law  does  not 
recognize  a  mere  lien  as  an  interest  in  real  estate  which  is  subject  to 
such  proceedings. 


^R.  C^^']  EMINENT  DOMAIN  237 

Chicago  K.  &  W.  R.  Co.  «.  Need       Question  Presented 

Error  from  Clay  county  district  court  affirmed. 

A,  A.  Hurdy  for  plaintiff  in  error. 

C.  C,  Coleman  and  Beardsley^  Gregory  &  Flannelly^  for 
defendants  in  error. 

Garver,  J. — The  principal  question  to  be  determined  in 
this  case  is   this :    After  a  railway  corporation  has  acquired 
the  title  in  fee  simple,  by  purchase  from  the  owner, 
of  a  strip  of  land  for  the  right  of  way  of  its  road  prewnted. 
through  a  larger  tract  which  is  subject  to  a  mort 
gage,   can    it,  by  condemnation    proceedings,  wipe   out   the 
mortgage  lien  on  the  right  of  way? 

The  plaintiff  in  error  contends  that  it  can,  and  by  this 
action  sought  to  enjoin  the  sale  of  the  right  of  way,  which 
>vas  threatened  under  a  judgment  of  foreclosure  of  the  mort- 
gage.    The  injunction  was  denied.  \ 

In  purchasing  the  right  of  way  from  the  owner  and  accepting 
the  absolute  title  thereof  the  railway  company  acted  in  a  mere 
private  capacity,  and   acquired  only  such   title  as 
would  have  vested  in  an  individual  under  a  similar 
conveyance.     As  grantee,  it  took  subject  to  the  lien  of  the 
mortgage,  with  the  equitable  right — no  part  of  the  mortgage 
debt  being  assumed — to  have  the  land  not  conveyed  first  ex- 
hausted under  a  foreclosure  of  the  mortgage.      In  accordance 
with  this  rule,  in  an  action  brought  after  the  conveyance  to 
the    railroad  company  to    foreclose    the  mortgage  upon    the 
quarter  section  of  land  from  which  the  right  of  way  had  been 
taken,  the  court  sustained  the  mortgage  lien  upon  the  entire 
tract,  but  directed  that  the  right  of  way  should  be  sold  only 
in  case  the.  remaining  land  did  not  sell  for  sufficient  to  satisfy 
the  judgment.     The  railroad  company,  being  a  party  to  the 
foreclosure  suit,  was  bound  by  the  judgment  therein.     Sub- 
sequently the  railroad  company  instituted  proceedings  under 
the  statute  for  the  condemnation  of  this   right  of  way,  which 
was  then,  and  had  been  for  two  or  more  years,  occupied  by 
the  company  in  the  operation  of  its  road.     The   application 
for  the  appointment  of  the  commissioners  and  the  report  filed 
by  them  were  in  the  form  common  to  condemnation  proceed- 
ings.    The  report  purported  to  be  an  appraisement  and  con- 
demnation  of   about   13  acres   of   land,  the    damages  being 
assessed  at  one  dollar. 

The  right  of  eminent  domain  grows  out  of  the   necessities 
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of  the  public,  and  is  enforced  only  for  public  or  quasi  public 
uses.  This  right  may  be,  and  generally  is,  dele- 
Exereiuof  gated  to  railroad  corporations  to  enable  them, 
ineut  domaio.  Without  mterference  or  delay,  to  construct  their 
roads  through  the  lands  of  private  owners.  When 
the  necessity  for  the  exercise  of  such  right  does  not  exist, 
recourse  cannot  be  had  to  it. 

It  certainly  was  not  the  intention  of  the  legislature  that  the 
right  of  eminent  dpmain  should  be  vested  in  any  such  corpo- 
ration for  the  purpose  of  acquiring  an  interest  in  lands  inferior 
to  that  already  possessed.  In  such  a  case  the  corporation  asks 
for  an  appraisement  of  the  damages  which  it  proposes  to  in- 
flict upon  itself  by  a  voluntary'  appropriation  of  its  own  prop- 
erty for  uses  which  are  entirely  proper  and  legitimate  for  it, 
as  owner,  to  make.  The  ultimate  object  of  the  proceeding  is 
to  enable  it  to  deposit  with  the  county  treasurer  the  amount  of 
damages  so  ascertained,  in  order  that  it  may  receive  the  same 
for  its  own  indemnity.  After  such  superfluity  of  action  it 
is  somewhat  difficult  to  comprehend  just  what  has  been  ac- 
complished. If  the  company  were  not  the  absolute  owner  of 
the  fee,  and  there  were  interests  held  by  other  parties  which 
were  subject  to  appropriation  under  the  right  of  eminent 
domain,  the  mere  fact  that  the  company  already  had  an 
interest  would  probably  not  prevent  it  from  appropriating  out- 
standing interests  by  the  same  proceedings,  and  to  the  same 
extent,  as  would  be  proper  in  case  it  had  no  previously  ac- 
quired interest. 

For  example,  a  leasehold  estate  in  the  right  of  way,  already 
possessed  by  the  railroad  company,  would  not  prevent  it  from 
thus  subjecting  and  appropriating  all  other  interests,  legal  or 
equitable,  in  the  land.  Railroad  Co.  v.  Kip,  46  N.  Y.  546. 
Under  condemnation  proceedings  only  an  easement  or  right 
of  occupancy  for  railroad  purposes  is  acquired, — an  interest 
inferior  to  the  fee.  As  a  general  rule,  an  inferior  interest  or 
title  is  merged  in  the  greater  interest  or  superior  title  which  is 
vested  in  the  same  person,  and  an  owner's  rights  are  measured 
by  the  latter.  It  is  a  contradiction  of  terms  to  say  that  one 
who  is  the  absolute  owner  of  real  estate  can  acquire  an  ease- 
ment in  his  own  lands.  We  are  of  the  opinion,  therefore, 
that  the  condemnation  proceedings  under  consideration  were 
unauthorized  in  law,  and  wholly  nugatory,  so  far  as  they  were 
instituted  for  the  purpose  of  affecting  the  railroad  company, 
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as  owner,  and  that  they  could  have  no  incidental  effect  upon 

the  mortgage. 

Did  the  condemnation  proceedings  affect  the  mortgage  Hen, 

even  if  they  were  specially  instituted  fpr  that  purpose?     Under 

the  decisions  of  the  supreme  court  of  this  state  a  „^  ,  ^ 

.  ^  V..U         •   i.        ^  •     ^t-     Eifoct  of  con- 

mortgagee  IS  not  an  owner  with  an  mterest  m  the  demnatioii 

land  mortgaged,  so  as  to  make  him  a  proper  party  proceediBg«  on 
to  such  proceedings.  In  this  state  a  mortgage  "«'"*»■»•"«»• 
vests  no  title  and  conveys  no  interest  in  the  land ;  it  creates 
a  mere  lien.  Chick  v,  Willetts,  2  Kan.  384;  Vanderslice  v. 
Knapp,  20  Kan.  647.  While  the  word  ** owner,**  as  used  in 
our  statutes  with  reference  to  real  estate,  has  a  very  broad 
meaning,  it  cannot  be  construed  to  apply  to  persons  who 
have  no  interest  whatever.  In  most  of  the  cases  where  this 
question  has  been  raised  and  considered  railroad  companies 
have  contended  that  a  mortgagee  was  not  a  party  to  condem- 
nation proceedings;  that  he  had  no  interest  in  the  land;  no 
right  to  appeal  from  any  award  that  might  be  made;  and 
that  his  lien  was  wholly  subject  to  the  result  of  the  proceed- 
ings against  the  landowner.  In  this  contention  they  have 
been  sustained  by  the  supreme  court.  Goodrich  v.  Commis- 
sioners, 47  Kan.  355;  Rand  v.  Railway  Co.,  50  Kan.  114, 
683;  Railroad  Co.  v,  Sheldon,  53  Kan.  169;  Railroad  Co. 
V,  Thayer,  54  Kan.  259. 

In  Railroad  Co.  v.   Sheldon  it  was  held:   **The  mortgagee, 
however,   had  only  a  lien   upon  the  land  out    of  which    the 
right  of  way  was  taken.      He  was  not  the  owner  of 
the  same,   nor  the  owner  of    an  interest  therein.   J'fjJJJ^"' 
Not  being  an   owner  within   the  meaning  of  our 
statutes,  it  was  not   necessary  to    name  the  mortgagee  in  the 
proceedings,  nor  to  make  any  award  to  him."     It  is  a  neces- 
sary deduction  that  if  th6  mortgagee  had  no  interest  nor  any 
right  to  be  considered  in  making   the  award,  he  had  no  right 
to  appeal.     Railroad   Co.   v.  Grovier,  41    Kan.  685,  39  Am. 
&  Eng.  R.  Cas.   146.     The  only  right  or  interest,  under  such 
condemnation    proceedings,    which    the    supreme   court    has 
recognized  in  the  mortgagee,  is  his  right,  where  equity  war- 
rants, to  resort  to  the  fund  awarded,  and  have  it  applied  on 
his  mortgage.      Railroad  Co.  v.  Sheldon,  53  Kan.  169. 

The  force  of  these  decisions  is  not  lessened  by  the  fact  that 
they  were  in  harmony  with  the  views  then  urged  upon  the 
court  by  the  same  company  that  appears  as  plaintiff  in  error 
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in  the  case  before  us.  Under  these  circumstances  the  con- 
clusion is  inevitable  that  there  was  no  outstanding  interest  to 
be  condemned,  and  that  the  rights  of  the  mortgagee  were  not 
affected  by  the  condemnation  attempted  in  this  instance. 

The  case  of  Kennedy  v.  Railway  Co.,  22  Wis.  582,  to 
which  we  are  cited  by  counsel  for  plaintiff  in  error,  involved 
some  questions  similar  to  those  in  this  case.  An  examination 
of  that  case  shows,  however,  that  what  is  said  in  the  opinion 
of  the  court  concerning  the  condemnation  of  a  mortgagee's 
lien  is  based  upon  the  statute  of  Wisconsin,  which  makes 
special  provisions  for  such  cases.  As  we  have  no  similar 
statute  in  this  state,  that  decision  is  not  applicable.  Of 
course,  it  is  not  just  that  the  railroad  company,  having  in  good 
faith  constructed  its  road  through  these  lands,  should  be  made 
to  suffer  unreasonable  loss  by  reason  thereof.  The  mortgagee 
has  no  equitable  claims  upon  the  roadbed  and  railroad  tracks. 

We  think  it  is  within  the  power  of  a  court  of  equity,  by 
appropriate  proceedings,  to  preserve  and  protect  the  rights  of 
all  parties  in  such  a  case,  but  it  cannot  be  done  as  here 
attempted. 

Jtidgment  affirmed. 

All  the  judges  concurring. 


Chicago,  R.  I.  &  P.  R.  Co. 

Clonxh. 

{Court  of  Appeals  of  Kansas,  Feb,  14,  1896.) 

Cattle  Guards— Opinion  Evidence.— When  in  an  action  for  damages 
against  a  railway  company  a  material  faci  to  be  determined  is  whether 
the  railway  company  was  guilty  of  negligence  in  failing  to  construct  a 
cattle  guard  across  its  track  where  it  intersects  a  public  highway,  it  is 
error  for  the  court  to  permit  witnesses  to  testify  that  in  their  opinioa  a 
cattle  guard  could  not  be  constructed  and  maintained  at  such  place 
without  endancfering  the  lives  and  limbs  of  the  railway  employes. 

Location  of  Station — Inquiring  Into  Propriety. — Where  a  railway  com- 
pany located  its  depot  in  such  proximity  to  a  public  highway  that  it  be- 
came necessary  to  cross  the  same  by  a  side  track,  in  the  necessary  use 
of  which  the  lives  and  limbs  of  railway  employes  would  be  endanjgered 
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should  a  cattle  guard  be  constructed  at  the  place  where  the  track  inter- 
sects the  highway,  the  propriety  of  such  location  cannot  be  inquired 
into  in  an  action  brought  by  a  private  person  against  a  railway  company 
to  recover  damages  for  the  killing  of  stock  which  strayed  upon  the  line 
of  the  road  because  of  the  want  of  such  cattle  guard. 

Error  from  Jackson  county  district  court. 

This  action  was  brought  to  recover  the  value  of  2  mules, 
I  mare,  and  2  colts,  which  were  killed  by  the  defendant  in 
the  operation  of  its  road  near  Streight  Creek,  a 
small  station  on  defendant's  line  of  road  in  said  ^••••t***^* 
county.  The  particular  acts  of  negligence  which  plaintiff 
alleged  in  his  petition,  and  upon  which  he  based  his  right  to 
recover  damages,  are  that  defendant  had  failed  to  inclose  its 
right  of  way,  at  the  place  where  it  intersects  a  public  high- 
way, with  a  good  and  lawful  fence,  to  prevent  live  stock  from 
being  on  the  track;  and  that  those  operating  the  train  did 
not  cause  the  whistle  of  the  engine  to  be  sounded  8o  rods 
before  reaching  the  highway,  nor  exercise  any  care  to  avoid 
the  injury  complained  of;  and  that  these  animals,  without 
the  fault  of  plaintiff,  entered  the  public  highway,  and  from 
thence  upon  the  right  of  way,  on  the  southeast  quarter  of 
section  7,  township  6,  range  16,  being  within  the  inclosed 
and  improved  farm  of  L.  T.  Smith,  where  they  were  struck 
by  a  passing  engine  and  killed. 

The  plaintiff  established  the  fact  that  the  track  was  not 
inclosed  with  a  good  and  lawful  fence  where  it  leaves  the 
highway  in  question.  In  fact,  there  was  no  controversy  upon 
this  point.  The  accident  was  supposed  to  have  occurred 
about  4  o'clock  in  the  morning  of  November  14,  1890.  The 
record  does  not  show  that  any  one  saw  the  animals  after  the 
evening  of  November  13th  until  the  following  morning,  when 
they  were  discovered  by  the  defendant's  station  agent  on  the 
right  of  way  north  of  the  highway  on  the  said  southeast 
quarter  of  section  7;  four  of  them  being  dead  and  the  other 
one  badly  injured.  The  court  sustains  an  objection  to  the 
introduction  of  any  evidence  upon  the  question  as  to  whether 
or  not  the  employes  of  the  railway  company  observed  the 
requirements  of  the  statute  with  reference  to  sounding  the 
steam  whistle  at  least  80  rods  from  the  crossing,  to  which 
ruling  the  plaintiff  duly  excepted.  No  attempt  was  made  to 
show  any  other  negligence  in  the  management  of  the  train. 

The  defendant's  depot  is  located  on  the  N.  VV.  Jof  section 
8  (N.  8.)  A.  &  E.  R.  Cas.— 16 
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1 8,  township  6,  range  i6,  in  Jackson  county,  and  its  right  of 
way  and  railroad  track  traverses  diagonally  that  quarter  sec- 
tion, the  northwest  corner  of  the  northeast  quarter  of  the 
same  section,  and  the  southeast  quarter  of  section  7,  which 
joins  section  18  on  the  north.  Between  these  sections  18  and 
7  there  is  a  duly  established  public  highway  40  feet  in  width, 
which  is  also  traversed  by  defendant's  right  of  way  and  rail- 
road track.  The  distance  from  the  depot  to  a  point  where 
the  railroad  track  crosses  the  highway  is  about  1200  feet, 
and  in  addition  to  the  main  track  the  defendant  had  con- 
structed a  switch,  or  what  is  termed  a  **  passing  track,"  about 
13  feet  distant  from  the  main  track,  and  parallel  thereto,  ex- 
tending from  a  point  several  hundred  feet  southwest  of  the 
depot  across  the  highway  to  a  point  two  or  three  hundred 
feet  north  of  the  south  line  of  the  said  southeast  quarter  of 
section  7,  where  this  passing  track  is  joined  to  the  main  track; 
and  125  feet  beyond  that  point  was  a  cattle  guard,  to  prevent 
live  stock  from  getting  upon  the  track  and  right  of  way. 

The  railroad  company  introduced  evidence  tending  to  show 
that  that  part  of  the  highway  which  is  traversed  by  the  right 
of  way,  the  main  track,  and  passing  track  was  a  part  of  the 
depot  and  switch  grounds  of  the  company  as  located  by  them  ; 
that  the  depot  was  located  at  a  suitable  place  for  the  accom- 
modation of  the  public  and  for  the  management  of  the  busi- 
ness of  the  defendant ;  that  five  trains  pass  at  that  station 
daily ;  that  much  of  the  local  switching  of  cars  is  done  there ; 
that  as  many  as  five  trains  had  been  there  at  a  time;  that  it 
was  necessary,  in  order  to  properly  discharge  its  duties  to  the 
public,  in  the  management  of  its  business,  that  the  depot 
grounds  and  switch  yards,  including  its  passing  track,  should 
extend  over  and  across  the  public  highway,  and  that  it  could 
not  construct  and  maintain  a  fence  or  cattle  guard  on  either 
side  of  the  highway  across  its  right  of  way  without  endanger- 
ing the  lives  of  its  employes  while  engaged  in  doing  the  neces- 
sary switching  of  trains  at  that  station. 

The  jury  returned  a  general  verdict  in  favor  of  the  defend- 
ant, and  made  the  following  special  findings  of  fact:  **  Was 
there  anything  in  the  lay  of  the  land  or  otherwise  to  interfere 
with  or  prevent  the  defendant  from  the  erection  of  cattle 
guards  or  other  barriers  at  the  place  where  its  road  enters 
said  land  of  Smith  where  the  animals  of  the  plaintiff  went 
upon  said  right  of  way?  *'     **  Yes.**     **  Could  the  defendant 
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have  constructed  and  maintained  a  cattle  guard  at  the  point 
where  the  railroad  enters  the  south  line  of  the  land  owned  by 
Leonard  T.  Smith  without  thereby  endangering  the  lives  of 
its  employes?  **  **  No.'*  The  plaintiff  in  due  time  filed  his 
motion  for  a  new  trial,  in  which  he  alleged  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law,  and  that  errors  of  law  occurred  at  the  trial  to  which  the 
plaintiff  duly  excepted.  The  hearing  of  this  motion  was  con- 
tinued until  the  next  term  of  court,  and  pending  the  hearing 
the  plaintiff  asked  leave  to  amend  his  petition,  which  appli- 
cation was  also  continued  until  the  next  term,  at  which  time 
both  motions  were  allowed. 

The  plaintiff  then  filed  his  amended  petition,  in  which, 
after  referring  to  all  the  allegations  of  the  original  petition, 
and  making  them  a  part  of  the  amended  petition,  he  alleged 
in  substance,  **  by  way  of  conforming  the  said  petition  to  the 
facts  proved,*'  that  the  highway  across  which  the  track  ran 
diagonally  existed  long  prior  to  the  construction  of  the  rail- 
way, and  that  the  station  limits,  depot,  and  tracks  in  the 
vicinity  of  the  highway  were  established  and  constructed  in 
disregard  of  the  needs,  convenience,  and  the  safety  of  the 
public  and  to  property,  and  was  not  justified  by  the  exigen- 
cies of  the  railway  service ;  * '  and  that  by  reason  of  the  premises 
aforesaid  the  live  stock  of  the  plaintiff,  going  upon  said  right 
of  way  as  aforesaid  without  plaintiff's  fault,  were  killed," 
etc. 

The  journal  entry  (omitting  the  caption)  reads:  **  This  day 
this  cause  came  on  for  hearing  upon  the  motion  filed  by  plain- 
tiff to  amend  his  petition  herein,  and  also  upon  the  motion  of 
the  plaintiff  for  a  new  trial;  and  the  court,  after  hearing  argu- 
ments of  counsel,  and  being  fully  advised  in  the  premises, 
grants  leave  to  the  plaintiff  to  file  an  amendment  to  his  peti- 
tion herein  instanter,  which  is  done,  to  which  ruling  and  de- 
cision of  the  court  the  plaintiff  at  the  time  duly  excepted, 
and  thereupon  the  court  sustained  the  application  of  the  said 
plaintiff  for  a  new  trial  herein  and  set  aside-  the  verdict  and 
findings  of  the  jury  originally  rendered  in  this  action,  to  which 
ruling  and  decision  of  the  court  the  said  defendant  at  the 
time  duly  excepted,  and  thereupon,  for  good  cause  shown, 
the  said  defendant  is  granted  forty  days  herefrom  in  which 
to  make  and  serve  upon  the  plaintiff  herein  a  case  made  for 
the  supreme  court,  and  this  cause  is  continued  until  the  next 
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term  of  this  court."  The  defendant  has  brought  the  case 
here,  complaining  of  the  ruling  of  the  court  in  allowing  the 
plaintiff,  after  trial,  and  after  a  verdict  had  been  rendered,  to 
file  an  amendment  to  his  petition,  and  then  granting  a  new- 
trial. 

M,  A.  LoWy  W.  F.  Evans  y  and  Hay  den  &  Hayden^  for 
plaintiff  in  error. 
Jaines  H.  Lowell^  for  defendant  in  error. 

Clark,  J.  (after  stating  the  facts). — The  record  shows  that 
the  amendment  to  the  petition  was  allowed  **in  order  to  con- 
form the  petition  to  the  facts  proved,"  but,  even  if 
petition.  ^^^  original  petition  had  contained  all  of  the  allega- 

tions  of  the  amended  petition,  the  jury  could  not, 
under  the  evidence,  have  found  otherwise  than  in  favor  of 
the  defendant.  How,  then,  can  it  be  said  that  the  amend- 
ment conformed  the  petition  to  the  facts  proved  ?  It  might 
with  much  more  propriety  be  said  that  the  allegations  of  the 
amended  petition  were  clearly  controverted  by  the  evidence. 
If  the  question  presented  by  the  amendment  could  be  prop- 
erly litigated  in  a  case  of  this  kind,  the  plaintiff  in  error  ought 
not  to  complain  that  this  amendment  was  allowed,  as  the 
railway  company,  over  the  objection  of  the  defendant,  intro- 
duced evidence  tending  to  rebut  the  allegations  of  the 
amended  petition. 

But  we  do  not  think  the  question  presented  by  this  amend- 
ment could  be    properly  litigated  in  this  action.     The  right 
of   locating   the    railroad,    the    depot,    the    depot 
Propriety  or      grounds,  the  switch,  and  passing  tracks  was  vested 
tioB.  '  *  by   law  in  the   railroad   company  in   the  first   in- 

stance. The  act  of  location  was  not  void,  and,  if 
it  was  voidable,  the  state  only  could  call  the  company  to 
account  for  it.  Wood,  Ry.  Law,  §  227;  Railroad  Co.  v. 
Young,  33  Pa.  St.  175;  Railroad  Co.  v.  Speer,  56  Pa.  St; 
325;  Chicago,  R.  I.  &  P.  R.  Co.  v.  City  of  Joliet,  79  111.  25. 
Railroad  Co.  v.  Dunbar,  100  111.  1 10,  5  Am.  &  Eng.  R.  Cas. 
'  253;  McGrath  v.  Railroad  Co.,  57  Mich.  555,  22  Am.  &  Eng. 
R.  Cas.  574. 

While  we  think  the  court  erred  in  allowing  this  particular 
amendment  to  the  petition,  and  while  we  would  not  hesitate 
to  reverse  the  decision  of  the  trial  court  in  granting  a  new^ 
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trial  if  it  clearly  appeared  from  the  record  that  a  new  trial 
was  granted  solely  to  enable  the  plaintiff  below 
to  introduce  evidence  in  support  of  the  allegations  f","*J*"^''®' 
of  negligence  which  were  not  included  in  the  origi- 
nal petition,  still  it  must  be  remembered  that  the  grounds 
set  up  in  the  motion  for  a  new  trial  are  that  the  verdict  was 
not  sustained  by  sufficient  evidence,  and  was  contrary  to  law ; 
and  that  errors  of  law  occurred  at  the  trial,  to  which  the 
plaintiff  duly  excepted;  and,  for  aught  that  appears  in  the 
record,  the  court  may  have  granted  the  new  trial  partly  on 
these  grounds.  The  defendant  in  error  insists  that  the  court 
erred  both  in  the  admission  and  rejection  of  evidence  offered 
at  the  trial,  and  that,  although  it  may  be  said  the  verdict  as 
returned  is  sustained  by  the  evidence,  the  findings  were  influ- 
enced by  the  errors  of  the  court  in  the  admission  of  evidence. 
We  think,  under  the  circumstances  of  this  case,  the  court  prop- 
erly ruled  that  it  was  immaterial  whether  the  defendant  did  or 
did  not  sound  the  steam  whistle  at  least  three  times  80  rods 
from  the  crossing.  There  was  no  proof  that  any  one  was  in 
charge  of  the  stock,  nor  as  to  whether  they  were  on  or  off  the 
railroad  track  or  on  the  highway  at  the  time  the  train  was  80 
rods  from  the  crossing.  The  failure  to  comply  with  the  stat- 
•ute  would  not  render  the  company  liable  to  the  owner  of  the 
stock  injured  unless  it  was  shown  that  the  injury  resulted  from 
a  failure  to  comply  with  the  statute  in  this  respect.  The  su- 
preme court  of  Indiana,  in  Railway  Co.  v.  Green,  120  Ind.  367, 
in  construing  a  statute  similar  to  our  own,  said:  **  It  is  mani- 
festly not  the  object  or  purpose  of  the  statute  to  require  this 
signal  for  the  purpose  of  frightening  animals  which  may  stray 
upon  the  crossing,  as  the  law  does  not  permit  cattle  to  run  at 
large  in  the  highways  of  the  state ;  and  the  presumption  is  that 
none  will  be  upon  the  highway,  and,  if  they  were,  they  would, 
no  doubt,  be  as  liable  to  become  frightened  at  the  approach- 
ing train  as  by  the  signal  required.  *  *  *  We  cannot  presume, 
or  the  inference  cannot  be  drawn,  that  the  cow  remained  on 
the  track  notwithstanding  the  noise  of  the  approaching  train, 
the  ringing  of  the  bell,  the  shining  headlight  of  the  engine 
coming  at  a  rapid  rate  of  speed  towards  her;  but,  if  the 
whistle  had  been  sounded,  she  would  have  left  the  track,  and 
avoided  instant  death.**  The  plaintiff  having  established  his 
ownership  of  the  stock,  the  injury  resulting  from  their  contact 
with  a  passing  engine  on  the  right  of  way  at  a  place  other 
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than  a  public  highway  which  the  defendant  had  not  inclosed 
with  a  good  and  lawful  fence  to  prevent  animals  from  being 
thereon,  in  order  to  defeat  a  recovery  it  devolved  upon  the 
railroad  company  to  show  either  contributory  negligence  on 
the  part  of  the  plaintiff,  or  that  it  was  not  required  to  inclose 
its  track  at  the  particular  place  where  the  animals  entered  its 
right  of  way  from  the  highway.  The  jury  found  that  the 
plaintiff  was  not  guilty  of  negligence  contributing  to  the 
injury. 

The  defendant  propounded  to  several  of  its  witnesses  the 
following  question:  **  State  whether  or  not  a  cattle  guard 
could  be  constructed  or  maintained  at  the  point  where  the 
railroad  intersects  the  south  line  of  the  L.  T.  Smith  land,  on 
the  north  side  of  the  highway,  without  endangering  the  lives 
or  limbs  of  railroad  employes." 

The  court,  over  the  objection  of  the  plaintiff,  permitted 
the  witnesses  to  answer  the  question,  and  an  exception  was 
saved  to  the  ruling  of  the  court.  The  jury  were  in- 
de**!!'!?"  *^'"  structed  that  if  the  defendant  located  is  depot  at  a 
suitable  place,  and  it  was  necessary  that  it  should 
construct  its  main  track  and  passing  track  across  the  highway 
in  order  to  properly  manage  its  business  in  the  public  interest, 
it  would  have  a  right  to  do  so ;  and  that,  if  a  fence  or  cattle 
guard  along  the  margin  of  the  highway  could  not  be  con- 
structed without  interfering  with  the  safe  management  of  the 
trains  with  reference  to  the  employes  of  the  railroad  company, 
the  law  would  dispense  with  such  fence  or  cattle  guard  at  that 
place;  and  that  it  was  for  the  jury  to  determine  whether  or 
not  the  passing  track  was  properly  constructed, — was  of 
proper  length  for  the  convenient  operation  of  the  railroad 
with  reference  to  the  public  interest, — and,  if  it  v/as,  that 
then  they  should  determine  from  the  evidence  whether  it 
would  have  been  proper  for  the  defendant,  in  view  of  all  the 
circumstances  of  the  case,  to  have  constructed  a  fence  or  cattle 
guard  on  the  north  side  of  the  highways;  and  thai:  would 
depend  on  the  determination  of  the  question  as  to  whether 
a  fence  or  cattle  guard  at  that  place  would  have  interfered 
with  the  safe  management  of  the  trains  with  reference  to  the 
employes  of  the  railway  company.  It  W'ill  thus  be  seen  that 
under  the  instructions  the  main  question  to  be  decided  by  the 
jury  was  one  upon  which  the  witnesses  were  allowed  to 
express  an  opinion. 
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The  witnesses  had  not  shown  any  peculiar  qualifications  to' 
testify  upon  this  question,  except  that  they  were  railroad 
employ^*s,  including  a  civil  engineer,  brakcmen,  locomotive 
engineers,  and  a  station  agent.  In  fact,  it  required  no  special 
skill  or  training  to  ascertain  whether  a  cattle  guard  at  the 
place  in  question  would  have  been  dangerous  to  defendant's 
employes.  It  is  not  apparent  why  these  witnesses  could  not 
have  testified  as  to  the  manner  of  the  construction  of  cattle 
guards,  the  location  of  the  tracks,  the  uses  made  of  them,  and 
stated  any  other  facts  which  would  tend  to  show  that  a  cattle 
guard  across  or  under  the  tracks  in  the  station  grounds  or 
switch  yards,  or  at  the  particular  place  in  question,  would  be 
dangerous  to  employes  of  the  railway  company;  and  the  jury, 
upon  such  testimony,  would  have  been  able  to  draw  reason- 
ably correct  conclusions  with  reference  thereto,  without  the 
aid  of  the  opinions  of  the  witnesses.  **  If  the  relation  of 
facts  and  their  probable  result  can  be  determined  without 
special  skill  or  study,  the  facts  themselves  must  be  given,  and 
the  jury  left  to  draw  conclusions  or  inferences."  Railway 
Co.  ZK  Ritz,  33  Kan.  404,  19  Am.  &  Eng.R.  Cas.  611. 

In  Railroad  Co.  v.  Modesitt,  124  Ind.  212,  the  supreme 
court  of  Indiana  held  that  in  a  suit  for  horses  killed  by 
getting  upon  the  railroad  track  at  a  crossing  where  no  cattle 
guard  was  maintained  the  evidence  of  a  witness  that  a  cattle 
guard  could  not  be  maintained  there  without  injuring  defend- 
ant's employes  was  properly  excluded;  the  court  saying: 
'*  The  railway  company  was  entitled  to  prove  the  condition 
of  the  tracks,  their  location,  the  use  made  of  them,  and  the 
like  facts;  but  it  was  not  entitled  to  the  opinion  of  a  witness 
that  the  construction  of  a  cattle  guard  would  make  the  use 
of  the  tracks  dangerous.** 

In  Railway  Co.  v.  Hale,  93  Ind.  79,  which  was  an  action 
to  recover  damages  for  killing  a  horse,  the  evidence  tended  to 
show  that  the  animal  was  killed  by  a  freight  train  on  the  rail- 
road. The  principal  contention  was  whether  the  railroad 
could  have  properly  been  fenoed  at  the  place  where  the  horse 
entered  upon  the  track  and  was  killed.  The  court  held  that 
it  was  not  competent  to  take  the  opinion  of  witnesses,  but 
that  the  jury  must  be  left  to  decide  that  question  upon  the 
facts  proved.*' 

See.  also,  Bliss  v.  Wilbraham,  8  Allen  564;  Muldowney  v. 
Railroad  Co.,  36  Iowa  462;  Railroad  Co.  v,  Zumbaugh,  (Ind. 
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App.)  39  N.  E.  1058;  Montgomery  v.  Scott,  34  Wis.  345; 
Turnpike  Co.  v,  Coover,  26  Ohio  St.  520;  Couch  v.  Raih'oad 
Co.,  22  S.  Car.  557;  Railroad  Co.  v.  Greeley,  23  N.  H.  237; 
City  of  Topcka  v.  Sherwood,  39  Kan.  698;  City  of  Junction 
City  V,  Blades,  I  Kan.  App.  85. 

For  the  reasons  assigned,  the  ordei  allowing  the  amendment 
to  the  petition  will  be  reversed,  while  the  order  granting  a 
new  trial  will  be  affirmed. 


Atchison,  T.  &  S.  F.  R.  Co. 

V. 

Shaw. 

(Supreme  Court  of  Kansas,  March  7,  1896.) 

Immaterial  Error  in  Admission  of  Evidence. — In  an  action  against  a 
railroad  company  to  recover  damages  for  injuries  received  by  the  plain- 
tiff at  a  street  crossing  in  a  populous  city,  where  the  only  negligence 
charpred  is  in  the  management  of  the  engine  and  cars  by  the  employes 
of  the  company,  it  is  not  proper  to  admit  testimony  showing  that  the 
company  was  required  by  a  city  ordinance  to  maintain  automatic  gates 
at  the  crossing,  and  that  it  failed  to  do  so,  nor  for  the  court  to  instruct 
the  jury  that  such  failure  would  be  negligence  on  the  part  of  the  com- 
pany; but  where  it  is  clear  from  the  uncontradicted  testimony  in  the 
case  that  the  injury  was  caused  by  the  gross  negligence  of  the  employes 
in  the  management  of  the  engine  and  cars,  and  that  the  testimony  with 
reference  to  the  absence  of  gates  did  not  influence  the  jury,  the  verdict 
and  judgment  will  not  be  set  aside  because  of  the  failure  of  the  plaintiff 
to  allege  in  her  petition  the  failure  to  maintain  gates  as  a  ground  of 
ne.2:ligence. 

Contributory  Negligence — Crossing  In  City. — Where  a  street  in  a  city  is 
crossed  by  numerous  railroad  tracks,  it  cannot  be  declared,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  contributory  negligence  in  driv- 
ing across  the  tracks  on  a  slow  trot,  when  the  testimony  slu)ws  that  no 
engine  was  in  sight,  and  that  there  was  nothing  else  apparent  indicating 
danger,  and  where  it  is  shown  that  the  plaintiff  was  vigilant  in  the  use 
of  her  senses  in  endeavoring  to  detect  danger.  In  such  a  case  the  ques- 
tion of  contributory  negligence  should  be  left  to  the  determination  of 
the  jurv. 

Questions  to  the  Jury. — The  trial  court  is  not  bound  to  compel  direct 
answers  to  all  questions  that  a  party  may  propound  to  the  jury.  It  is 
only  fair  and  pertinent  questions  that  can  be  truthfully  answered  under 
the  testimony  that  a  party  may  insist  u-pon  having  answered  as  a  matter 
of  right. 
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Error  from  Sedgwick  county  district  court.     Affirmed, 

This  action  was  brought  by  Alice  Shaw  to  recover  damages 
for  injuries  received  while  crossing  a  railroad  track  in  the  city 
of  Wichita.  The  plaintiff  and  Mrs.  Frazer,  with  her  baby, 
were  in  a  spring  wagon  passing  along  First  street.  Near  the 
intersection  of  First  street  and  Fifth  avenue,  First  street 
crosses  a  number  of  railroad  tracks.  The  west  one,  where 
the  plaintiff  was  injured,  is  called  the  **  Hawn 
track";  about  53  feet  east  from  this,  is  what  is  ^"••*»*«^- 
termed  the  *'  Wichita  and  Western  track" ;  and  about  15  feet 
from  that  is  the  **  main  track/' 

There  were  many  cars  standing  on  the  various  tracks  at  the 
time,  the  Wichita  and  Western  track  being  nearly  filled  with 
cars.  On  the  Hawn  track  there  were  about  15  freight  cars. 
There  was  an  engine  in  the  vicinity  of  Second  street,  which 
is  the  next  street  north  from  First  street,  and  distant  about 
600  feet  from  it,  engaged  in  switching  cars  onto  the  Hawn 
track. 

The  train  crew  consisted  of  an  engineer,  fireman,  foreman, 
and  two  others.  The  testimony  all  shows  that  the  engineer 
and  fireman  were  on  the  engine;  that  a  man  named  Lee  was 
stationed  near  the  switch  stand  connecting  the  Hawn  track 
with  the  Wichita  and  Western.  As  to  the  location  of  the  other 
two  men  at  the  time  the  plaintiff  was  hurt,  the  evidence  is 
somewhat  conflicting,  but  it  appears  that  McCambridge,  the 
foreman,  was  down  near  First  street,  and  that  he  went  between 
the  cars  to  which  the  engine  was  attached  and  other  cars 
which  were  standing  near  First  street,  to  make  a  coupling. 
The  foreman  testified  that  he  himself  stood  within  30  feet 
of  First  street,  and  that  the  other  man,  whose  name  he  did 
not  remember,  but  whom  he  calls  **  Flatty,"  was  located  \\\ 
the  center,  between  himself  and  Lee.  It  seems  clear  from 
all  the  evidence  that  the  name  of  the  man  he  calls  **  Flattv  " 
was  Ingram,  and,  according  to  his  testimony,  he  was  then  just 
south  of  the  place  where  the  accident  occurred,  about  to  make 
a  coupling  between  the  car  that  struck  the  plaintiff  and  another 
car  south  of  First  street.  From  the  testimony  of  the  plaintiff 
and  Mrs.  Frazer,  it  appears  that,  as  they  approached  the 
track,  the  speed  of  the  horse  was  slackened ;  that  they  both 
looked  up  and  down  the  tracks,  to  see  if  there  were  any  engine 
or  cars  approaching;  that  they  saw  many  cars  on  the  various 
tracks,  but  did  not  see  any  engine.     They  passed  along  the 
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street  across  all  the  tracks  but  the  last  one  on  a  slow  trot.  As 
the  horse  was  about  to  step  on  the  Hawn  track,  they  noticed 
that  a  car  which  had  been  standing  partly  in  the  street  began 
to  move.  It  appears  that  about  this  time  a  person  standing 
on  the  sidewalk  on  the  north  side  of  the  street  called  to  them, 
and  there  is  some  testimony  that  Ingram,  McCambridge,  and 
Ruggles,  a  car  sealer,  also  called  to  them,  before  they  came  to 
the  track,  but  they  did  not  hear  any  of  the  warnings.  They 
urged  the  horse  forward,  deeming  it  the  safer  course  to  pursue. 
The  hind  wheels  of  the  buggy  were  struck  by  the  car,  and  the 
plaintiff  was  thrown  forward  to  the  ground,  near  the  horse's 
feet,  and  hurt.  The  testimony  of  the  engineer  shows  that  he 
received  no  signal  at  the  time  the  buggy  was  struck,  nor  until 
he  stopped ;  that  he  stopped  *  *  for  the  reason  that  he  felt  the 
car  strike  against  something.  I  backed  up  until  I  felt  the  cars 
strike,  and  then  stopped.*'  Other  testimony  shows  that  a 
bolt  on  the  corner  of  a  car  caught  the  felloe  of  the  hind  wheel 
of  the  buggy,  holding  it  fast,  and  that  it  was  shoved  back  by 
the  moving  car  until  it  struck  the  platform  of  the  Zephyr  Mill, 
which  was  located  west  of  the  track,  on  the  south  side  of 
First  street.  The  cars  moved  on  some  distance  past  the  north 
end  of  the  mill  platform.  The  jury  rendered  a  general  verdict 
in  favor  of  the  plaintiff  for  $5000,  and,  by  their  special 
verdict,  they  stated  that  Si 000  of  this  amount  was  allowed 
as  exemplary  damages.  Motions  were  made  for  judgment  in 
favor  of  the  defendant  on  the  special  findings  of  the  jury,  and 
for  a  new  trial.  The  motion  for  judgment  was  overruled, 
and,  on  the  hearing  of  the  motion  for  a  new  trial,  the  plaintiff 
remitted  the  $1000  allowed  as  exemplary  damages,  and  there- 
upon that  motion  also  was  overruled,  and  a  judgment  entered 
on  the  verdict  for  $4000.  The  defendant  brings  the  case  to 
this  court. 

A.  A.  Hurd RTid  F,   W,  Bcnilcy,  for  plaintiff  in  error. 
Holmes  &  Haymaker  and  Smytlie  &  Douglas,  for  defendant 
in  error. 

Allen,  J.  (after  stating  the  facts). — The  errors  assigned 
are  very  numerous.  We  have  examined  them  all,  but  deem 
it  unnecessary  to  make  mention,  of  any  but  the  principal 
questions  presented. 

I.  It  is  said  that  the  negligence  charged  was  that  **  the 
engineer   and    servants  in    charge   of   said    train,   suddehly. 
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carelessly,  and  with  gross  negligence,  backed  said  train  across 
said  highway,  striking  the  wagon  in  which  said  plaintiff  was 
riding.  * ' 

On  the  trial,  the  plaintiff  offered  in  evidence  an  ordinance 
of  the  city  of  Wichita  requiring  the  defendant  to 
maintain  and  operate  automatic  gates  at  all  street  J^p****^'*' 
crossings,  where  there  were  two  or  more  tracks. 
This  was  objected  to  by  the  defendant,  but  the  objection  was 
overruled. 

The  plaintiff  proved,  without  objection,  that  no  gates  were 
maintained,  and  that  no  flagman  was  stationed  at  the  crossing, 
and  the  court  instructed  the  jury  that  if  they  found  that  an 
ordinance  required  the  defendant  to  maintain  gates  across 
First  street,  that  the  defendant  failed  to  comply  with  the 
ordinance,  and  that  such  failure  was  the  proximate  cause  of 
the  injury,  the  defendant  would  be  liable  for  the  damages 
resulting  from  it.  The  jury,  in  answer  to  the  forty-fifth  ques- 
tion, find  that  it  was  negligence  on  the  part  of  the  company 
not  to  maintain  automatic  gates  at  this  crossing.  The  failure 
to  maintain  gates  at  a  crossing  where  the  city  ordinance 
required  them  might  be,  of  itself,  such  negligence  as  would 
render  the  company  liable  for  an  injury  received  by  a  person 
crossing  the  track,  and,  where  the  failure  to  maintain  the 
gates  is  relied  on  as  the  groiind  of  recovery,  it  ought  to  be 
alleged  in  the  petition. 

A  careful  examination  of  the  whole  case  presented  con- 
vinces us,  however,  that  the  jury  were  not  influenced  by  this 
'testimony.  The  failure  to  maintain  the  gates  was  not  relied 
on  for  a  recovery.  There  was  an  abundant  showing  of  negli- 
gence without  it.  The  forty-fourth  special  question  submitted 
by  the  defendant  was:  **  Q.  Do  you  find  that  the  defendant 
caused  plaintiff's  injury  by  wilful  and  wanton  negligence  ? 
A.  Yes  "  We  think  the  testimony  of  the  witnesses  for  the 
defendant,  and  especially  that  of  the  engineer,  shows  that  the 
switching  crew  were  not  only  guilty  of  negligence,  but  of  very 
gross  negligence.  The  car  which  struck  the  wagon  was 
standing  as  the  jury  find  15  to  1 8  feet  south  of  the  north  line 
of  First  street.  The  engineer  testifies  that  he  could  not  see 
the  rear  cars  because  of  the  cars  on  the  Wichita  and  Western 
track.  It  is  clear  from  all  the  evidence  that  no  person  was 
stationed  upon  or  near  the  car  which  caused  the  injury,  either 
to  observe  and  warn  persons  passing  along  the  street,  to  reg- 
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ulate  the  movement  of  cars,  or  to  give  signals  to  the  engineer, 
nor  were  there  train  men  so  stationed  along  the  train  that 
signals  could  be  readily  transmitted  to  the  engineer  by  any 
one  on  the  ground  near  First  street.  The  foreman  was 
operating  in  utter  disregard  of  the  safety  of  persons  passing 
along  the  street,  and  we  think  the  finding  of  the  jury  of 
wanton  negligence  in  the  managemet  of  the  train  is  not  only 
abundantly  sustained  by  the  evidence,  but  is  uncontradicted 
by  any  witnesses  except  McCambridge  himself,  and  even  his 
testimony  fails  to  show  that  he  was  taking  that  care  which 
ought  always  to  be  taken  under  similar  circumstances.  Under 
this  state  of  facts,  the  error  with  reference  to  the  gates  appears 
unimportant. 

2.  The  claim  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  merely  because  the  horse 
passed  along  the  street  on  a  slow  trot,  cannot  be  sustained. 

Her  conduct  was,  of  course,  a  proper  subject  of 
J^ug^ue^y     consideration  by  the  jury,  and  the  question  whether 

she  acted  with  ordinary  prudence  was  fairly  sub- 
mitted to  them,  and  their  finding  was  in  her  favor.  As  the  car 
which  caused  the  injury  was  standing  still  until  the  horse  was 
almost  upon  the  track,  and  as  the  engine  which  propelled  it 
was  a  long  distance  away,  out  of  sight,  and  especially  as  no 
train  man  was  in  sight  to  give  any  warning  that  the  car  was 
likely  to  move  suddenly,  we  are  unable  to  perceive  anything 
in  the  conduct  of  the  plaintiff  sufficient  to  bar  her  recovery, 
and  certainly  not  in  opposition  to  the  finding  of  the  jury. 

3.  At  the  request  of  the  defendant,  52  special  questions 
were  submitted   to  the  jury.     They  were  not  all  answered 

when  first  returned  into  court,  and  the  jury  were 
SiVjnr"'**      again  sent  out.    As  the  verdict  was  finally  received, 

the  eighth,  fifteenth,  thirtieth,  thirty-first,  thirty- 
second,  and  fiftieth  questions  were  answered,  **  Don't  know." 
Numerous  cases  are  cited  to  the  effect  that  these  answers  are 
improper,  and  that  the  court  should  have  required  the  }ury 
to  return  proper  answers  to  them.  It  is  only  pertinent, 
properly  framed  questions  which  can  be  intelligently  answered 
from  the  testimony  that  the  court  is  required  to  compel  an 
answer  to.  We  do  not  deem  it  of  any  general  interest  to  enter 
into  a  minute  analysis  of  these  questions,  or  of  the  testimony 
bearing  on  them,  but  shall  content  ourselves  with  the  remark 
that  the  answers  are  fairer  than  the  questions,  and  about  as 
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good  as  could  be  given  under  the  testimony.  The  twenty- 
eighth  question  and  answer  were:  '*  Was  there  anything  to 
prevent  plaintiff  from  seeing  the  engine  when  no  feet  from 
the  main  track,  if  she  had  looked  in  its  direction?  A.  We 
cannot  answer,  as  no  direction  is  given."  There  is  very 
little  significance  in  this  question,  and  we  think  the  answer  is 
only  subject  to  criticism  because  of  the  concluding  portion  of 
it.  What  the  jury  doubtless  meant  is  that,  from  the  testi- 
mony, the  exact  direction  of  the  engine  from  the  point  named, 
when  the  plaintiff  passed  it,  could  not  be  determined ;  and 
we  think  this  is  the  truth. 

4.  It  is  claimed  that  the  damages  are  excessive,  given  under 
the  influence  of  passion  and  prejudice,  and  reference  is  made 
to  the  finding  that  the  defendant  was  guilty  of 

wanton  and  wilful  negligence,  and  awarded  $1000 
exemplary  damages  as  evidence  thereof.  There  was  a  great 
deal  of  testimony  by  physicians  with  reference  to  the  nature 
of  the  plaintiff's  injuries.  That  she  was  severely  hurt,  and 
rendered  delirious  several  days,  is  beyond  dispute.  Whether 
her  injuries  are  of  a  permanent  character,  and  such  as  the 
testimony  in  her  behalf  tended  to  show,  was  a  proper  matter 
for  the  consideration  of  the  jury;  and  we  find  nothing  in  the 
award  of  damages  to  shock  our  sense  of  right,  nor  are  we  at 
all  clear  that  this  was  not  a  proper  case  for  exemplary 
damages. 

5.  Many  questions  were  raised  on  the  introduction  of  testi- 
mony, and  are  urged  in  the  brief,  but  we  find  nothing  we 
deem  reversible  error,  nor  worthy  of  special  mention.  Numer- 
ous criticisms  of  the  instructions  are  made,  but,  on  the  whole, 
we  think  the  case  was  fairly  submitted,  and  that  the  verdict 
was  right.  The  judgment  is  affirmed.  All  the  justices  con- 
curring. 
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JOLLIFFE 
V. 

Brown. 

{IVaskiftgton  Supreme  Court,  March  2,  1896.) 

Constitutional  Law — Subject  Expressed  in  Titlet— A  statute  entitled  an 
act  "to  protect  the  owners  of  stock  from  injury  thereto  by  moving  trams, 
declaring  the  law  of  negligence,  and  providing  for  a  reasonable  attor- 
ney's fee  in  all  actions  for  such  injuries,"  which  provides  a  penally  of 
double  the  value  of  the  stock  killed  for  a  failure  to  notify  the  owner  of 
the  killing,  sufficiently  expresses  the  subject  matter  in  the  title,  even 
though  the  other  provisions  of  the  act  are  declared  unconstitutional. 

Constitutionality  of  Statute  Imposing  a  Penalty  of  Double  the  Value  of 
Stock  Killed  for  Failure  to  Give  Notice. — A  statute  imposing  a  penalty  of 
double  the  value  of  the  stock  killed  or  injured  by  a  railroad  company 
Where  the  company  fails  to  give  notice  to  the  owner  of  the  killing,  re- 
gardless of  whether  the  company  was  at  fault  or  not  in  the  killing,  or 
how  much  at  fault  the  owners  of  the  stock  may  have  been,  is  unconsti- 
tutional. 

Same. — Nor  can  this  provision  be  sustained  as  a  penalty  for  a  failure 
to  fence,  as  a  statute  fixing  the  liability  for  killing  stock  where  the  right 
of  way  is  not  fenced  imposes  no  duty  on  the  company  to  fence. 

Validity  of  Attorney's  Fees. — A  statute  granting  an  attorney's  fee  to  a 
plaintiff  who  shall  recover  from  a  railroad  company  for  injuries  to  stock 
is  invalid,  where  no  attorney's  fee  is  granted  to  the  railroad  if  it  success- 
fully defends  the  action,  being  an  attempt  to  grant  special  privileges  and 
advantages  to  one  class  of  litigants. 

Failure  to  Fence  as  Prima  Facie  Evidence  of  Negligence. — A  statute 
providing  that  failure  to  fence  shall  \>^  prima  facie  evidence  of  negli- 
gence in  stock-killing  cases  is  constitutional,  although  other  provisions 
imposing  a  penalty  for  failure  to  give  notice  of  injury  to  stock,  and 
giving  plaintiff  an  attorney's  fee,  are  held  unconstitutional. 

Appeal  from  King's  county  superior  court.     Reversed, 

Wilshire  &  De  Steiguer,  for  appellant. 

Carr  &  Preston  and  W.  R.  Belly  for  respondents. 

Scott,  J. — This  was  an  action  to  recover  for  the  value  of 
a  cow  killed  by  the  defendant's  train,  and  is  brought  under 
the  provisions  of  the  act,  approved  March  15,  1893  (Laws 
1893,  p.  418),  making  railway  companies  operating 
CaMsuted.  unfenced  lines  of  railroad  liable  for  double  the 
value  of  stock  killed,  and  double  damages  are  sought  in  this 
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case,  and  also  an  attorney's  fee.  The  first,  third,  and  fourth 
sections  of  the  act  are  involved  in  this  contioversy.  The 
lower  court  held  the  act  unconstitutional,  and  rendered  a 
judgment  against  the  plaintiff,  whereupon  this  appeal  was 
taken.  A  number  of  questions  have  been  argued  relating  to 
the  constitutionality  of  the  sections  specified,  and  as  to 
whether,  if  one  or  more  of  them  are  unconstitutional,  any  part 
of  the  act  can  be  considered  sufficiently  independent  thereof 
to  stand. 

The  respondents  first  attack  section  3.  This  section  is  as 
follows:  **  When  any  stock  shall  be  killed  or  injured  by  colli- 
sion with  a  railroad  train  or  with  a  railroad  engine  it  shall  be 
the  duty  of  the  engineer  and  fireman  of  the  engine,  within 
forty-eight  hours  thereafter  to  report  the  accident  to  the  divi- 
sion superintendent  of  the  road,  stating  the  manner  of  the 
accident,  place  of  its  occurrence  and  the  name  of  the  owner 
of  the  stock  killed  or  injured,  if  known,  and  immediately  upon 
the  receipt  of  such  report  it  shall  be  the  duty  of  such  division 
superintendent  to  transmit  the  same  to  the  owner  of  the 
stock,  if  kno^vn,  and  if  not  known  to  cause  the  said  report  to 
be  filed  with  the  agent  of  the  company  nearest  the  place  of 
the  accident,  to  be  by  him  kept  at  his  office  for  the  inspection 
of  the  public.  Failure  on  the  part  of  the  officers  or  agents  in 
this  section  mentioned  to  comply  with  the  requirements  of 
this  section  shall  subject  the  person  or  corporation  owning  or 
operating  the  railway  to  a  penalty  of  double  the  market  value 
of  the  stock  injured  or  killed,  to  be  recovered  by  the  owner 
thereof  in  an  action  in  the  superior  court  of  the  county.** 

It  is  first  contended  that  this  section  is  void,  on  the  ground 
that  it  is  not  embraced  within  the  title  of  the  act,  which  is  as 
follows:  **  An  act  to  protect  the  owners  of  stock 
from  injury  thereto  by  moving  railway  trains, 
declaring  the  law  of  negligence  and  providing  for  a  reasonable 
attorney's  fee  in  all  actions  for  such  injury."  It  is  practically 
conceded,  however,  that,  if  the  act  is  considered  as  a  whole, 
the  title  is  comprehensive  enough  to  embrace  all  its  provi- 
sions; but  if,  as  contended  by  the  respondents,  the  other 
sections  should  be  stricken  out  as  unconstitutional,  it  is  argued 
that  there  would  be  no  reference  in  the  title  of  the  act  suffi- 
ciently broad  to  include  the  provisions  of  section  3.  It  is 
conceded  that  the  principal  purpose  of  the  title  is  to  advise 
legislators  of  the  nature  of  the  legislation  contained  in  the 
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bill,  and  it  seems  to  us  that,  if  the  title  was  comprehensive 
enough  to  embrace  the  provisions  of  section  3,  conceding  the 
entire  act  constitutional,  this  purpose  has  been  fully  served, 
although  certain  sections  should  thereafter  be  held  unconsti- 
tutional, and  we  are  of  the  opinion  that  this  objection  is  not 
tenable. 

Other  objections  urged  against  the  constitutionality  of  this 
section  are  that  it  enables  the  plaintiff  to  recover 
Failure  to  gire  double  the  market  value  of  the  stock  killed,  and 
notice.  fixes  an  absolute  responsibility  where  the  notice  is 

not  given,  and  it  also  assumes  that  the  company 
would  have  knowledge  of  such  killing  in  all  cases.  It  will  be 
observed  that  this  section,  standing  alone,  imposes  an  obliga- 
tion upon  the  railroad  company,  in  case  notice  is  not  given, 
to  pay  double  the  value  of  the.stock  injured  or  killed,  whether 
the  right  of  way  is  fenced  or  unfenced,  and  it  makes  no  ex- 
ception of  cases  where  the  owner  of  the  stock  has  knowledge 
of  such  killing  at  the  time,  although  the  notice  is  not  given. 
The  sole  duty  imposed  upon  the  company  under  this  section 
is  the  giving  of  the  notice  specified,  and,  in  case  of  a  failure 
to  do  so,  wilfully  or  otherwise,  it  is  mulcted  in  damages  in 
double  the  value  of  the  stock  killed,  regardless  of  whether 
the  company  was  at  fault  or  not  in  killing  it,  or  how  much  at 
fault  the  owner  of  the  stock  may  have  been.  We  think  the 
weight  of  authority  is  against  the  constitutionality  of  such 
legislation. 

A  somewhat  similar  question  was  decided  by  this  court  in 
Navigation  Co.  v.  Smalley,  i  Wash.  206.  See,  also,  Zeigler 
7f.  Railroad  Co.,  58  Ala.  594,  and  Railway  Co.  v.  Outcalt,  2 
Colo.  App.  395.  Legislation  requiring  railroad  companies  to 
fence  their  tracks  has  been  generally  sustained  as  a  legitimate 
exercise  of  the  police  power  of  the  state,  on  the  ground  that 
it  tends  to  promote  the  safe  operation  of  trains  and  to  the 
safety  of  the  traveling  public.  It  has  been  said  that  the  police 
power  of  a  state  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  state,  and  to  that  end  persons  and 
property  are  subjected  to  many  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health,  and  prosperity.  But  it 
is  difficult  to  see  how  the  giving  of  the  notice  specified  would 
legitimately  fulfil  any  of  these  purposes.  If  it  does,  the 
penalty  should  be  limited  to  cases  where  the  company  has 
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knowledge  of  the  killing.  It  cannot  be  assumed  that  the 
company  would  have  such  knowledge  in  all  instances,  and  it 
would  seem,  also,  that  it  should  be  limited  to  cases  where  the 
owner  of  the  stock  killed  or  injured  did  not  have  knowledge 
of  the  fact,  and  was  not  himself  at  fault  in  the  premises.  *  It 
is  further  contended  that  section  3  cannot  be  construed  with 
reference  to  section  i,  so  as  to  limit  its  operation  to  cases 
where  the  railroad  company  has  failed  to  fence  its  track,  and 
the  specified  notice  is  not  given,  for  the  reason  that  there  is 
no  law  in  this  state  requiring  railroad  companies  to  fence,  and 
consequently  there  is  no  basis  for  the  imposition  of  a  penalty 
for  a  failure  to  do  so. 

A  question  very  like  this  was  also  decided  by  this  court  in 
Navigation  Co.  v,  Smalley,  supra,  where  a  majority  of  the 
court  held  that  the  act  which  fixed  a  liability  for  killing  stock 
where  the  right  of  way  was  not  fenced  imposed  no  duty  upon 
the  company  to  fence.  The  authorities  are  not  uniform  upon 
this  proposition,  and  it  has  been  held  that  legislation  subject- 
ing unfenced  roads  to  liabilities  and  penalties  from  which  roads 
which  were  fenced  were  exonerated  was  indirectly  intended  to 
compel  railroad  companies  to  fence  their  rights  of  way.  The 
decision  rendered  in  the  Smalley  case  was  by  a  divided  court, 
and  the  writer  thereof  was  one  of  the  dissenting  judges;  but 
sufficient  grounds  have  not  been  presented  in  this  case  to 
warrant  overruling  it,  and,  construing  this  act  in  the  light  of 
that  decision,  it  must  be  conceded  that  no  obligation  is  im- 
posed upon  railway  companies  to  fence  their  rights  of  way, 
and  section  3  cannot  be  sustained  upon  that  ground. 

It  is  next  contended  that  section  4  of  the  act,  which  is  as 
follows:  **  In  all  actions  for  injury  to  stock  by  collision  with 
moving  railway  trains  where  the  plaintiff  shall  recover,  and  in 
actions  to  recover  a  penalty  under  this  act  in  which 
the  plaintiff  shall  recover  judgment,  the  judge  Aitomej**  fee. 
shall  allow  a  reasonable  attorney's  fee  to  be  taxed 
as  a  part  of  the  costs," — is  invalid,  on  the  ground  of  its  being 
an  attempt  to  grant  special  privileges  and  advantages  to  one 
class  of  litigants  at  the  expense  and  to  the  detriment  of 
another.  Legislation  requiring  railroad  companies  to  pay  an 
attorney's  fee  in  case  of  litigating  such  claims  unsuccessfully, 
where  none  was  imposed  upon  the  plaintiff  if  unsuccessful, 
has  been  sustained  in  some  instances,  and  generally  upon  the 
ground  that  it  was  in  the  nature  of  a  penalty  for  failure  to 
3  IN.  «  )  A.  &  E.  R.  Cas.— 17 
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perform  a  duty  imposed  by  statute.  See  Railroad  Co.  v, 
Crider,  91  Tenn.  489,  56  Am.  &  Eng.  R.  Cas.  157;  Railway 
Co.  V.  Ellis,  (Tex.)  18  S.  W.  723;  Railway  Co.  v.  Prior,  34 
Fla.  271.  It  cannot  be  sustained  here  as  a  penalty;  for,  as 
has  been  said,  there  was  no  duty  to  fence  imposed  by  statute, 
and  the  provision  requiring  the  notice  to  be  given  cannot  be 
sustained  in  the  unlimited  manner  in  which  the  power  was 
scAight  to  be  exercised  as  expressed  in  the  section. 

There  is  a  broad  distinction  to  be  recognized  between  legis- 
lation requiring  a  party  to  pay  actual  damages  occasioned, 
and  that  which  would  impose  a  penalty  in  addition  thereto. 
Such  legislation  can  be  sustained  only  where  the  party  on 
whom  the  penalty  is  imposed  is  in  fault  or  guilty  of  a  wrong. 
Considered  as  an  attorney*s  fee  purely  and  simply,  it  dis- 
tinguishes between  classes  of  persons,  and  not  as  to  subjects 
of  litigation  or  classes  of  controversies,  and  by  the  weight  of 
authority  has  been  held  to  be  unconstitutional.  Railway  Co. 
V.  Outcalt,  supra;  Railway  Co.  v.  Williams,  49  Ark.  492,  31 
Am.  &  Eng.  R.  Cas.  555;  Railway  Co.  v.  Morris,  65  Ala. 
193,  Wilder  7/.  Railway  Co.,  70  Mich.  382;  35  Am.  &  Eng. 
R.  Cas.  162;  Railway  Co.  v.  Moss,  80  Miss.  641,  20  Am.  & 
Eng.  R.  Cas.  555. 

The  first  section  of  the  act  is  as  follows:  **  That  in  all 
actions  against  persons  or  corporations  owning  or  operating 
steam  railways  in  the  state  of  Washington,  for  in- 
fence*^*^**  jurics  to  stock  of  any  kind,  except  hogs,  by  colli- 
sion, with  moving  trains,  it  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  the  defendant  to  show 
that  the  railroad  track  was  not  fenced  so  as  to  turn  said  stock 
from  the  track.**  And  it  is  contended  that  it  is  so  connected 
with  sections  3  and  4  that  it  should  not  be  permitted  to  stand 
independently  of  them,  and  also  that  its  provisions  operate  as 
a  penalty  where  there  is  no  violation  of  a  duty;  but  it  seems 
to  us  that  this  is  not  well  founded.  This  section  relates  to  a 
matter  entirely  independent  of  the  others,  and  establishes  a 
rule  of  evidence  only.  Where  the  fact  of  the  killing  has  been 
proven  it  shifts  the  burden  of  proof  as  to  negligence  upon  the 
defendant.  The  facts  of  the  case  are  usually  peculiarly  within 
the  knowledge  of  the  railroad  company,  and  it  is  not  an 
unwarranted  exercise  of  legislative  power  to  impose  upon  such 
parties  the  burden  of  showing  that  they  are  not  at  fault.  It 
establishes  only  a  prima  facie  rule  of  evidence,  and  legislation 
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of  this  kind  has  been  so  universally  sustained  that  it  is  need- 
less to  refer  to  any  of  the  numerous  cases  cited  thereon.  No 
evidence  was  introduced,  upon  the  trial  of  this  action,  of  the 
circumstances  relating  to  the  hilling  of  the  cow,  the  court 
below  basing  its  decision  upon  the  proposition  that  all  the  sec- 
tions involved  were  unconstitutional.  In  arriving  at  a  differ- 
ent conclusion,  and  holding  section  i  to  be  in  force,  ^  prima 
facie  case  of  negligence  was  made  out,  and  the  burden  of 
proof  was  placed  upon  the  railroad  company.  For  this  reason, 
the  judgment  is  reversed,  and  the  cause  remanded  for  trial. 

HoYT,  C.J.,  and  Dunbar,  Anders,  and  Gordon,  JJ., 
concur. 


Chicago,  K.  &  W.  R.  Co.  et  al. 

V, 

Ransom. 

[Supreme  Court  of  Kansas,  March  7,  1896.) 

Death  through  Collision  of  Trains  of  Different  Roads  at  a  Crossing.-^ 
R.,  a  passenger  on  the  C,  K.  &  W.  R.  R.,  was  injured  by  a  collision 
with  a  train  on  the  Mo.  Pac.  Ry.  at  a  crossing  of  said  roads.  Held,  that 
the  C,  K.  &  W.  R.  Co.  is  not  relieved  from  liability  for  the  injury  by  the 
fact  that  the  employes  of  the  Mo.  Pac.  Ry.  Co.  were  negligent,  or  even 
more  negligent  than  the  employes  of  the  C,  K.  &  W.  R.  Co.,  in  causing 
a  collision,  where  it  appears  that  by  the  exercise  of  that  measure  of  care 
and  diligence  which  a  railroad  company  owes  to  a  passenger  the  em 
ployes  of  the  C,  K.  &  W.  R.  Co.  could  have  avoided  the  injury  to  the 
plaintiff. 

Evidence — Rules  of  Railroad  Commissionerst — The  rules  promulgated 
bv  the  board  of  railroad  commissioners  G:overning  the  management  of 
railroad  trains  where  railroads  cross  each  other  at  grade  are  not 
admissible  in  evidence  until  it  is  shown  that  they  have  been  served 
upon  or  brought  to  the  knowledge  of  the  company  against  which  they 
are  offered  in  evidence. 

Error  from  Osage  county  district  court.     Affirmed, 

This  action  was  brought  by  William  Ransom  against  the 
Chicago,  Kansas  &  Western  Railroad  Company  and  the 
Missouri  Pacific  Railway  Company  to  recover  damages  for 
injuries  received  by  him  while  a  passenger  on  the  Chicago, 
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Kansas  &  Western,  at  the  intersection  of  the  roads  at  Osage 

City.     The  negligence    charged   is    that  the  em- 

Fa«tiiutMi.     piQy^s  Qf  thg  defendants  *'  carelessly,  negligently, 

and  unskilfully  managed  and  controlled  said  engines  and 
cars  so  owned  and  operated  by  said  defendants  as  aforesaid, 
by  failing,  neglecting,  and  refusing  to  bring  the  said  en- 
gines and  cars  of  which  they  had  such  control  as  aforesaid  to 
a  stop,  before  attempting  to  go  with  their  said  engines  and 
cars  over  and  across  the  said  track  of  the  other  said  defend- 
ant, but  the  said  agents,  servants,  and  employes  of  each  of 
said  defendants  so  in  charge  of  said  engines  and  cars  as  afore- 
said carelessly,  negligently,  and  improperly  kept  the  engines 
and  cars  of  which  they  had  control  as  aforesaid  in  motion, 
and  attempted  to  pass  or  make  the  crossing  each  ahead  of 
or  before  the  other;  that  as  a  result  of  the  careless,  negligent, 
and  unskilful  management  of  the  defendants*  trains  of  engines 
and  cars  by  their  said  agents,  servants,  and  employes  as 
aforesaid,  the  train  upon  which  the  plaintiff  was/ riding  as 
aforesaid,  which  said  train  was  going  south,  and  the  train  of 
cars  and  engine  of  the  defendant  the  Missouri  Pacific  Railway 
Company,  which  said  train  was  going  east,  ran  with  great 
force  and  violence  into  and  against  each  other,  causing  the 
car  on  which  plaintiff  was  riding  to  be  thrown  from  the  track.  ** 
The  train  on  which  the  plaintiff  was  riding  consisted  of  an 
engine,  tender,  one  or  two  freight  cars,  and  a  combination 
baggage  and  passenger  car.  It  came  from  Quenemo,  and  was 
going  south  on  the  main  line  of  the  Sante  F^.  The  train  on 
the  Missouri  Pacific  consisted  of  about  15  freight  cars,  loaded 
with  cattle.  The  testimony  as  to  the  management  of  the 
trains  on  the  two  roads  is  quite  conflicting.  In  answer  to 
special  questions  the  jury  found  that  the  train  of  the  plaintiff 
in  error  came  to  a  full  stop  about  200  feet  from  the  crossing, 
and  gave  the  signal  with  the  whistle,  indicating  the  intention 
of  the  engineer  to  cross;  that  this  train  was  in  plain  view  of 
a  person  on  the  engine  of  the  Missouri  Pacific  train;  that  the 
engineer  on  the  Missouri  Pacific  train  gave  the  signal  for  the 
crossing,  and  that  his  train  was  in  motion  after  having  made 
its  stop  for  the  crossing,  but  no  person  on  the  train  heard  any 
signal  from  the  Chicago,  Kansas  &  Western  train ;  that  his 
engine  was  about  120  feet  from  the  crossing  before  he  dis- 
covered the  approach  of  the  train  on  the  other  road ;  .that  he 
then  reversed  his  engine  and  tried  to  stop  the  train ;  that  the 
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persons  in  the  management  of  the  Chicago,  Kansas  &  Western 
train  did  not  hear  the  signal  from  the  Missouri  Pacific  engine; 
that  the  engineer  increased  the  speed  of  his  train  on  seeing 
the  approach  of  the  Missouri  Pacific  train. 

The  concluding  findings  are  as  follows:  **  (30)  Did  the 
engineer  and  fireman  in  charge  of  the  engine  on  the  Chicago, 
Kansas  &  Western  Railroad  Company's  train  see  the  train  on 
the  Missouri  Pacific  Railroad  approaching  the  crossing  at  the 
time  it  came  to  a  stop  200  feet  north  of  the  crossing,  and  was 
the  train  of  the  Missouri  Pacific  Railway  Company  then  in 
motion  towards  and  approaching  the  crossing  ?  A.  Yes.  (31) 
Did  the  engineer  in  charge  of  the  engine  on  the  Chicago, 
Kansas  &  Western  Railroad  see  the  Misssouri  Pacific  train 
approaching  the  crossing,  and  start  his  engine  forward,  pulling 
his  train  upon  the  crossing,  and  did  he  pull  his  train  upon  the 
crossing  seeing  the  Missouri  Pacific  train  moving  towards  the 
crossing,  and  only  a  short  distance  away,  and  could  he  have 
stopped  his  train  with  safety  to  the  passengers  after  seeing  the 
Missouri  Pacific  train  was  coming  for  the  crossing,  and  thus 
have  avoided  the  collision  between  the  trains  ?  Yes.  (32) 
Did  the  engineer  in  charge  of  the  engine  on  the  Chicago, 
Kansas  &  Western  Railroad,  seeing  the  Missouri  Pacific  train 
approaching  the  crossing  with  the  evident  intention  of  crossing, 
attempt  to  stop  his  train  to  avoid  collision  at  said  crossing  ? 
A.  No.  (33)  Could  the  engineer  in  charge  of  the  engine 
pulling  the  train  on  the  Chicago,  Kansas  &  Western  Railroad, 
after  seeing  the  Missouri  Pacific  train  was  approaching  the 
crossing,  with  the  intention  of  crossing,  have  stopped  his 
engine  and  train  with  safety  to  the  passengers,  and  thereby 
avoided  the  collision  with  the  Missouri  Pacific  train  at  said 
crossing  ?  A.  No.  (34)  Could  the  engineer  in  charge  of  the 
engine  on  the  Chicago,  Kansas  &  Western  Railroad  have 
stopped  his  train  at  the  speed  it  was  going  just  before  arriving 
at  the  crossing  within  the  distance  of  30  feet  ?  A.  Yes.*'  A 
general  verdict  was  rendered  against  both  companies  for 
§2  500,  on  which  judgment  was  entered.  The  Chicago, 
Kansas  &  Western  Railroad  Company  brings  the  case  here, 
alleging  error. 

A,  A.  Hurd,  W.  Little  field,  and  (9.  /.  Wood,  for  plaintiff 
in  error. 

Robert  C.  Heizer,  for  defendant  in  error. 
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Allen,  J.  (after  stating  the  facts). — The  principal  conten- 
tion for  the  plaintiff  in  error  is  that  the  train  on  its  road, 
being  a  mixed  freight  and- passenger  train,  on  the 
older  road,  and  within  its  yard  limits,  was  entitled 
to  take  the  crossing  ahead  of  the  freight  train  on  the  Missouri 
Pacific  road ;  that  the  engineer  brought  his  train  to  a  full  stop 
at  the  ^jroper  distance  from  the  crossing,  gave  the  customary'' 
signal,  and  started  forward,  assuming  that  the  persons  in 
charge  of  the  Missouri  Pacific  train  would  concede  his  ris[ht  to 
make  the  crossing  first ;  that  the  engineer  and  other  employes 
of  the  plaintiff  in  error  performed  all  their  duties;  and  that 
the  injury  is  chargeable  solely  to  the  neglect  of  the  employes 
of  the  Missouri  Pacific  Company,  and  that  it  alone  is  liable 
for  the  plaintiflf*s  injuries. 

The  fallacy  of  the  position  of  counsel  lies  in  the  assumption 
that  the  employees  of  the  plaintiff  in  error  had  performed  their 
full  duty  to  passengers  on  their  train  when  they  had  done 
everything  necessary  to  entitle  them  to  go  ahead  over  the 
crossing  in  advance  of  the  train  on  the  other  road,  and  were 
absolved  thereafter  from  all  duty  to  look  after  the  safety  of 
the  passengers.  Persons  charged  with  the  conduct  of  a  train 
carrying  passengers  are  not  so  lightly  relieved  of  responsibility. 
No  such  easy  limits  to  their  care  can  be  allowed. 

It  is  clear,  even  from  the  testimony  of  the  witnesses  intro- 
duced by  the  plaintiff  in  error,  that  the  train  on  the  Missouri 
Pacific  road  was  in  motion  at  the  time  the  train  of  the 
Chicago,  Kansas  &  Western  started  towards  the  crossing,  and 
that  it  did  not  stop  until  the  collision  occurred.  This  is  not 
a  case  between  the  two  companies  to  recover  dam- 
ages to  property  of  one  from  the  other.  In  such 
an  action,  doubtless,  the  party  most  at  fault  could  not  recover 
from  the  other,  but  in  an  action  by  a  passenger  it  is  no 
defense  for  one  of  the  defendants  to  show  merely  that  the 
fault  of  the  other  exceeded  its  own. 

It  may  be  freely  conceded  that  the  employes  of  the  Missouri 
Pacific  Company  were  negligent,  or  even  more  negligent  than 
those  of  the  Chicago,  Kansas  &  Western,  without  even  inter- 
posing a  serious  obstacle  in  the  way  of  plaintiff's 
Negiigeneeof  recovery  against  both  companies.  The  jury  niay 
other  road.  have  regarded  it  as  a  want  of  that  high  degree  of 
care  due  to  a  passenger  for  the  engineer  of  the 
Chicago,  Kansas  &  Western  to  start  towards  the  crossing  when 
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he  saw  another  train  in  motion  towards  it,  and  that  he  should 
have  waited  until  he  saw  that  they  actually  did  what  he 
assumed  they  would  do, — come  to  a  full  stop.  They  may, 
and  doubtless  did,  regard  it  as  the  duty  of  the  engineer,  in 
case  he  saw  fit  to  start  towards  the  crossing,  to  keep  close 
watch  of  the  Missouri  Pacific  train,  and  to  have  stopped  his 
train  unless  it  was  clear  that  he  could  pass  the  crossing  in 
safety.  None  of  the  special  findings  negative  either  of  these 
propositions. 

The  fallacy  of  the  chief  contention  on  behalf  of  the  plaintiff 
in  error  being  perceived,  his  special  claims  are  easily  disposed 
of.  The  petition  charges  more  than  a  failure  to  stop.  It 
charges  negligence  on  the  part  of  those  in  management  of 
both  trains  in  each  attempting  to  cross  ahead  of  the  other, 
and,  we  think,  fairly  includes  their  whole  conduct  in  the 
matter.  This  case  does  not  rest  on  a  mere  presumption  of 
negligence  arising  from  the  fact  that  a  passenger  was  injured 
by  a  collision,  but  on  testimony  clearly  showing  a  want  of 
that  measure  of  care  due  to  a  passenger.  It  rests  on  actual 
proof  of  negligence;  not  because  the  engineer  failed  to  back 
his  train  off  the  track,  as  counsel  suggest,  but  because  he  ran 
his  train  into  a  danger  he  ought  to  have  foreseen  and  avoided. 

Error  is  assigned  on  the  ruling  of  the  court  excluding 
the  rules  made  by  the  board  of  railroad  commissioners  govern- 
ing the  movements  of  trains  at  crossings.  We  shall  assume 
— though  without  deciding  the  question — that  the  ^  ^^^^ 
board  of  commissioners  had  the  power  to  make 
such  rules,  and  that  the  companies,  when  properly  notified  of 
them,  would  be  bound  to  obey  them ;  yet  we  think  the  ruling 
of  the  court  that  it  was  incumbent  on  the  party  offering  them 
to  first  show  that  the  Missouri  Pacific  Railway  Company  had 
been  served  with  a  copy  of  them,  or  in  some  manner  informed 
of  their  provisions,  was  correct.  No  attempt  was  made  to 
make  any  such  showing.  The  letter  by  the  secretary  of  the 
board  to  the  first  vice  president  of  the  Missouri  Pacific  Com- 
pany informing  him  of  permission  granted  to  another  railroad 
to  omit  stopping  one  of  its  trains  at  a  certain  point  is  clearly 
not  equivalent  to  a  service  of  the  rules  on  the  company. 
These  rules  were  in  fact  afterwards  admitted  in  evidence  as  a 
part  of  the  rules  governing  the  employes  on  the  trains  of  the 
plaintiff  in  error.  We  think  there  was  no  error  in  the  ruling 
of  the  court. 
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The  other  claims  of  error  in  the  admission  and  rejection 
of  evidence  are  without  force.  The  error  assigned  on  the 
instructions  is,  in  substance,  the  main  contention  already- 
disposed  of,  and  rests  on  the  claim  that'  the  empolyes  of  the 
company  might  abate  their  watchfulness,  and  safely  rest  on 
the  presumption  that  the  employes  of  the  other  company 
would  do  everything  their  duty  required  them  to  do.  Under 
the  testimony,  there  is  no  force  in  the  claim  that  the  damages 
awarded  are  excessive.     The  judgment  is  affirmed. 


Central  Texas  &  N.  W.  Railway  Co. 

V. 
BUSIL 

{jCruil  Court  of  Appeals  of  Texas,  Jan,  8,  1896.) 

Weight  of  Bell — Immaterial  Error. — The  court  instructed  the  jury  that 
the  law  required  a  railroad  company  to  place  upon  every  engine  a  bell 
of  a  certain  weight.  This  was  held  immaterial  error,  although  there 
was  no  issue  in  the  pleading  or  evidence  as  to  the  weight  of  the  bell,  as 
all  the  clauses  of  the  charge  wherein  the  court  undertook  to  submit  the 
issues,  and  applied  its  definitions  of  negligence  to  the  facts  of  the  case, 
authorized  a  verdict  for  plaintiff  only  in  case  of  negligence  of  defendant's 
employes  in  operating'^the  engine. 

Contributory  Negligence — Burden  of  Proof. — Where  defendants  plead 
contributory  negligence  as  a  defense,  the  burden  of  proof  is  on  them, 
thou^jjh  where  the  case  stated  in  plaintiff's  pleadings  would  imply  such 
negligence,  it  would  devolve  upon  him  to  negative  the  same  by  averment 
and  by  proof. 

Use  of  "  Defendant "  for  "  Plaintiff." — The  inadvertent  use  of  the  word 
*•  defendant  "  for  the  word  **  plaintiff  "  is  not  error  where  the  meaning  is 
plain. 

Instruction — Negligence— Contributory  Negligence. — The  charges  as 
given  required  a  verdict  for  defendant  if  the  negligence  on  the  part  of 
the  plaintiff  contributed  proximately  to  his  injury,  and  in  the  event  the 
jury  found  no  such  negligence,  directed  that  it  devolved  on  plaintiff  to 
prove  failure  on  the  part  of  defendant's  servants  and  .agents  in  charge  of 
the  engine  to  exercise  due  care.  It  was  held  no  error  to  refuse  an  addi- 
tional charge  that  a  failure  on  the  part  of  the  railroad  to  comply  with 
the  statute  created  no  liability  unless  the  injury  was  directly  attributable 
to  such  failure,  and  the  party  injured  used  due  care  and  caution. 

"  As  a  Wild  Engine." — In  the  charge  that  a  railroad  company  has  the 
right  to  run  engines  or  trains  over  its  road  at  such  times  as  it  chooses, 
and  the  running  of  a  train  or  an  engine  outof  the  schedule  time,  or  ''as 
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a  wild  engine/'  is  not  of  itself  an  act  of  negligence.     The  words  "  or  as  a 
wild  engine  "  are  indefinite  and  calculated  to  mislead. 

Look  and  Listen. — It  is  not  a  duty  devolving  by  law  on  a  plaintiff  to 
look  and  listen  before  crossing  a  railroad  track. 

Appeal  from  Ellis  county  district  court.     Affirmed, 

Frost  &  Blandmg,  for  appellant. 
E.  P.  Andersotiy  for  appellee. 

Conclusions  of  Fact. 

James^  C.J. — The  evidence  was  that  plaintiff  was  struck 
and  injured  by  an  engine  while  in  the  act  of  crossing  appel- 
lant's track  in  a  buggy  at  a  public  road  crossing.  The  testi- 
mony was  conflicting  upon  the  following  issues  in  the  case, 
viz.,  the  issue  of  contributory  negligence  of  plaintiff,  and  the 
issue  of  negligence  of  defendant  in  failing  to  give  the  statutory 
signals  in  approaching  the  crossing  and  otherwise.  The  con- 
clusions of  fact  supporting  the  verdict  of  the  jury  are  that 
plaintiff  exercised  reasonable  care  on  the  occasion  of  his  injury, 
and  that  the  cause  of  his  injury'  was  the  negligence  of  de- 
fendant's employes. 

Opinion. 

It  is  said  that  the  court  erred  in  the  following  part  of  its 
charge:  **  The  law  requires  railroad  companies  to  place  a  bell 
of  at  least  thirty  pounds  in  weight  and  a  steam  whistle  upon 
every  locomotive  operated  by  them,  and  the  law 
requires  that  the  bell  be  rung  and  the  whistle  J^^*}******' 
blown  at  a  distance  of  at  least  eighty  rods  from  the 
place  where  the  road  shall  cross  any  public  road,  and  that  such 
bell  be  kept  ringing  until  it  shall  have  crossed  said  public  road ; 
and  a  failure  to  comply  with  this  statute  is  negligence.'*  The 
criticism  of  this  section  of  the  charge  is  that  there  was  no  issue 
in  the  pleadings  or  evidence  as  to  the  weight  of  the  bell.  And 
the  court,  in  another  portion  of  its  charge,  instructed  the  jury 
that  if  they  found  defendant  negligent,  etc.,  without  contribu- 
tory negligence  on  the  part  of  plaintiff,  they  should  render  a 
verdict  for  plaintiff.  Thus  appellant  claims  the  court  sub- 
mitted the  case  upon,  among  other  forms  of  negligence,  the 
issue  of  the  character  of  the  bell  used  upon  the  engine. 
There  would  be  much  force  in  this  assignment  if  this  question 
had  in  fact  been  submitted  as  an  issue  in  the  case.  What 
evidence  there  was  on  the  subject  tended  to  show  that  the 
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bell  was  as  the  statute  required ;  and  in  the  absence  of  evi- 
dence that  the  bell  was  otherwise,  the  burden  being  upon 
plaintiff  to  show  defendant's  negligence,  the  court  should  not 
have  submitted  such  inquiry  as  a  ground  of  defendant's  lia- 
bility.    Denham  v.  Lumber  Co.,  73  Tex.  78. 

The  manner  in  which  the  case  was  presented  to  the  jury  by. 
the  charges  excluded,  or  at  least  rendered  very  improbable, 
their  giving  effect  to  the  character  of  the  bell.  AH  the  clauses 
of  the  charge  wherein  the  court  undertook  to  submit  the  issues 
and  apply  its  definitions  of  negligence  to  the  facts  of  the  case, 
authorize  a  verdict  for  plaintiff  only  in  case  of  the  negligence 
of  defendant's  employes  operating  the  engine.  We  therefore 
do  not  perceive  how  it  is  probable  that  the  jury  were  misled, 
or  the  defendant  prejudiced,  by  the  feature  in  the  charge 
complained  of. 

The  second  assignment  complains  of  this  charge:  **  If  the 
plaintiff  has  shown,  by  a  preponderance  of  the  testimony,  that 
he  was  injured  by  defendant's  engine  and  tender 
prool-*"^^  through  the  negligence  of  its  agents  or  servants  in 
operating  said  engine,  then  the  jury  should  find  a 
verdict  for  plaintiff,  unless  the  defendant  has  shown  by  a  pre- 
ponderance of  evidence  that  defendant  was  guilty  of  con- 
tributory negligence,  in  which  event  they  should  find  for 
defendant."  The  objection  is  that  the  charge  placed  upon 
defendant  the  burden  of  proving  contributory  negligence 
on  the  part  of  plaintiff,  when,  as  appellant  claims,  the  evi- 
dence raises  a  suspicion  of,  or  tends  to  show,  contributory 
negligence.  We  understand  the  rule  to  be  that,  where  the 
case  stated  in  plaintiff's  pleading  would  imply  such  negligence, 
it  devolves  upon  him  to  negative  the  same  by  averment  and 
by  proof.  Railway  Co.  v.  Cowser,  57  Tex.  302.  So,  also,  if 
such  negligence  should  be  indicated  in  plaintiff's  case  as  made 
by  his  testimony,  it  would  be  incumbent  on  him  to  show  that 
such  was  not  the  case.  Murray  7k  Railway  Co.,  73  Tex.  2, 
38  Am.  &  Eng.  R.  Cas.  177.  But  these  conditions  do  not 
exist  in  the  present  case.  Defendant  pleaded  contributory 
negligence  as  a  defense,  and  the  charge  was  not  erroneous. 

The  third  assignment  relates  to  the  same  charge,  in  refer- 
Um  of  defend-  cnce  to  the  use  of  the  word  '*  defendant  "  in  one 
Biitforpiain-  placc,  where  the  court  evidently,  from  the  context, 
^^^'  intended  the  word  **  plaintiff."      Railway  Co.  v. 

Porfert,  72  Tex.   344,  37  Am.  &  Eng.  R.  Cas.  540,  decides 
this  assignment  against  appellant. 
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What  was  proper  in  the  refused  charges  mentioned  in 
the  fifth  assignment  was  given  in  substance.  The  instruction 
stated  in  the  latter  part  of  this  assignment  would  have 
been  improper.  The  refused  charge  the  subject  j^^tructi  ns 
of  the  sixth  assignment  was  one  proper  to  give, 
and  if  given  would  doubtless  have  presented  the  issue  more 
clearly  and  pointedly  than  was  done.  It  read,  **  The  failure 
to  ring  the  bell  or  blow  a  whistle  by  an  engine  on  appoaching 
a  crossing  does  not  create  a  liability  against  a  railroad,  unless 
the  injury  charged  is  directly  attributable  to  such  failures 
and  the  party  injured  used  due  care  and  caution  in  approach- 
ing and  attempting  to  cross  the  track.'* 

The  charges  as  given  required  a  verdict  for  defendant,  if 
there  was  negligence  on  the  part  of  plaintiff  contributing 
proximately  to  his  injury;  and  in  the  event  the  jury  found  no 
such  negligence,  then  that  it  devolved  on  the  plaintiff  to  prove 
that  there  was  negligence  on  the  part  of  defendant's  agents 
and  servants  in  charge  of  the  engine,  and  that  this  caused  his 
injury.  After  the  jury  determined,  as  they  must  have  done, 
that  plaintiff  had  used  due  care,  and  that  no  act  of  his  was 
the  cause  of  the  injury,  it  followed  that,  if  the  negligence  of 
defendant's  servants  led  to  the  injury,  their  act  was  the  proxi- 
mate cause  thereof. 

We  think  the  issue  embodied  in  the  charge  that  was  asked 
was  substantially  and  sufficiently  presented  to  the  jury  by 
those  that  were  given.  The  charges  referred  to  by  the  seventh 
and  eighth  assignments  were  properly  refused.  The  ninth 
and  tenth  assignments  contend  that  the  verdict  was  contrary 
to  the  evidence,  and  are  not  well  taken.     Affirmed. 

On  Rehearing. 

(February  19,  1896.) 

As  to  the  fifth  assignment,   appellant  insists  that  it  was 
material  error  not  to  give  the  following  charge:  **  You  are 
instructed  that  a  railway  company  has  the  right  to 
run  engines  or  trains  over  its  road  at  such  times  as  g*„rj"^„ 
it  chooses,  and  the  running  of  a  train  or  an  engine 
out  of  schedule  time,  or  as  a  wild  engine,  is  not  of  itself  an 
act   of   negligence.*'     If  the  charge   had   not  contained  the 
expression  **  or  as  a  wild  engine,"  which   is  indefinite  and 
calculated  to  mislead,   the  charge  undoubtedly  embodied  a 
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correct  principle  of  law,  and  should  have  been  given.  Mc- 
Donald V.  Railway  Co.,  86  Tex.  9,  55  Am.  &  Eng.  R.  Cas. 
280.  As  prepared  it  was  rightly  refused.  As  a  statement  of 
a  proposition  of  law  (eliminating  the  above  expression),  we 
fail  to  see  wherein  it  was  not  substantially  given  in  the  state- 
ment in  the  charge:  **  Railroad  companies  have  the  right  to 
run  their  trains  over  their  roads  at  any  time  and  at  any  rate  of 
speed  they  desire,  except  in  incorporated  cities  and  towns, 
but  the  law  requires  them  to  use  reasonable  care  and  precau- 
tion to  prevent  injury  to  persons  who  may  be  crossing  the 
V  track.'* 

According   to    plaintiff's    testimony   he    did    look,    as    he 
approached  the  crossing,  eastward,  which  was  open,  and  west- 
ward, which  was  obstructed,  so  far  as  he  was  able 
listen?'^  to  do.     According  to  his  statement  negligence  on 

his  part  was  not  made  apparent,  as  is  contended  by 
appellant  in  this  motion.  And,  contrary  to  the  view  of 
appellant's  counsel,  it  has  been  decided  in  this  state  that,  it 
is  not  a  duty  devolving  by  law  on  plaintiff  to  **  look  and 
listen  '*  before  crossing  the  track.  Railway  Co.  v.  Neff,  87 
Tex.  308.  Hence  we  think  that  the  burden  of  showing  the 
want  of  contributory  negligence  was  not  upon  the  plaintiff. 
As  we  have  stated  in  the  opinion  delivered,  the  charge  men- 
tioned in  the  sixth  assignment  was  a  proper  one.  But  the 
question  is:  Was  any  injury  done  to  defendant  by  not  giving 
this  charge,  in  view  of  what  was  given  in  charge  and  the  ver- 
dict thereon  ?  Upon  the  charge  relating  to  the  effect  of 
plaintiff's  negligence,  which  was  unquestionably  correct,  the 
verdict  was  that  he  had  been  free  from  contributory  negli- 
gence. The  jury,  under  correct  instructions,  found  that  plain- 
tiff observed  proper  care  in  the  premises,  and  it  seems  to  us 
clear  from  this  finding  that,  if  defendant  was  guilty  of  negli- 
gence causing  the  injury,  it  must  be  liable,  as  such  act  would 
be  the  responsible  cause  thereof.  No  intervening  agency  was 
developed,  and  it  was  not  necessary  and  could  not  have 
made  any  difference  in  the  result  if  the  charge  had  stated  that 
the  injury  should  be  directly  attributable  to  such  negligence. 
Railway  Co.  t/.  Graves,  59  Tex.  331,  10  Am.  &  Eng.  R.  Cas. 
199;  Railway  Co.  ?'.  Breitling,  (Tex.  Sup.)  12  S.  W.  1 121: 
Railway  Co.  v,  Welch,  (Tex.  Civ.  App.)  27  S.  W.  166. 

The  motion  is  overruled. 
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Sinclair 

V. 

Chicago,  B.  &  K.  C.  Railway  Co. 

{Missouri  Supreme  Courts  Div,  No,  i,  Fed.  i8,  1896.) 

Sufficiency  of  SignaL — Where  an  engineer  perceived  a  trespasser  upon 
the  I  rack  about  400  feet  ahead  of  the  engine,  and  gave  the  usual  danger 
signal,  a  shrill  blast  of  the  whistle  such  as  could  be  heard  two  or  three 
miles — held,  that  he  was  notguiliy  of  negligence  as  to  the  character  and 
sufficiencv  of  the  signal. 

Time  of  Giving  Signal. — Where  the  whistle  was  blown  within  400  feet  of 
deceased,  who  afterward  walked  some  fifteen  or  twenty  feet  before  the 
tniin  struck  him,  it  was  held  that  the  engineer  was  not  negligent,  al- 
though he  might  have  perceived  the  deceased  and  given  the  signal 
earlier. 

Putting  on  Air  Brake— Stopping  the  Train. — The  company  is  not  liable 
for  death  of  deceased,  though  the  engineer  negligently  failed  to  put  on 
the  air  brakes  and  reverse  his  engine,  if  it  is  shown  that  the  engine 
could  not  possibly  have  been  stopped  in  time  to  avoid  the  accident. 

Contributory  Negligence  of  Deceased. — ^Failure  of  deceased  to  leave  the 
track  after  the  signal  was  given  constituted  such  contributory  negli- 
gence as  would  bar  a  recovery  for  his  death,  though  the  engineer  was 
also  guilty  of  negligence. 

Appeal  from  Carroll  county  circuit  court.     Reversed. 

This  is  an  action  by  the  widow  of  John  B.  Sinclair  to 
recover  the  statutory  damages  of  $5000  for  the  death  of  her 
husband,  by  the  alleged  negligence  of  the  defendant  in  the 
operation  of  one  of  its  trains.  The  negligence  charged  in  the 
petition  is  that  defendant's  engineer,  **  after  seeing  the  dan- 
gerous position  in  which  plaintiff's  deceased  husband  was 
situated,  and  seeing  the  imminent  peril,  and  that  the  deceased 
was  unaware  of  the  near  and  dangerous  approach  of  said  train, 
negligently  failed  to  sound  the  usual  and  ordinary  danger 
signal  in  time  to  avert  the  injury  complained  of,  and  *  *  * 
negligently  failed  and  neglected  to  use  the  air  brakes  and 
other  appliances  provided  for  stopping  the  train,  and  negli- 
gently failed  to  use  the  appliances  provided  and  at  hand  for 
putting  said  train  under  control,  but,  on  the  contrary 
thereof,  recklessly,  negligently,  wilfully,  and  wantonly  ran 
its  said  engine  and  cars  upon  and  against  the  plaintiff's  said 
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husband.**  The  answer  was  a  general  denial  and  a  plea  of 
contributory  negligence.  The  case  was  tried  to  a  jury  upon 
the  pleadings,  and  resulted  in  a  judgment  for  plaintiff,  from 
which  defendant  has  appealed. 

The  eyidence  shows  that  defendant  owned  and  operated  a 
railroad  through  Sullivan  county.  From  the  village  of  Boyn- 
ton,  a  station  on  the  road,  the  track  ran  in  a  northwesterly 
direction,  through  a  farming  country.  A  short  distance  from 
the  station  the  railroad  crosseiJ  a  public  road,  from  which  it  is 
straight,  and  the  view  unobstructed,  for  at  least  a  fourth  of  a 
mile.  From  the  road  crossing  north  the  railroad  track  is 
fenced.  John  B.  Sinclair,  at  the  time  of  his  death,  was  about 
72  years  old,  and  lived  2^  miles  northwest  of  the  station.  On 
the  30th  day  of  December,  1892,  deceased  walked  to  Boynton 
station.  The  north-bound  train  was  due  there  at  a  few  minutes 
before  3  o'clock,  which  deceased  knew,  but  there  was  a  report 
from  some  unknown  source  that  the  train  was  late,  and 
deceased  started  home.  In  walking  between  his  home  and  the 
station,  it  had  been  his  custom  to  travel  upon  the  railroad 
track  for  a  distance  of  about  three  fourths  of  a  mile,  at  which 
point  a  footpath  diverged  from  the  road  to  the  northwest. 
On  this  occasion  he  adopted  the  usual  route  upon  the  railroad 
track.  The  train  reached  the  station  at  3  o'clock,  and,  after 
making  a  short  stop,  proceeded  northward,  following  deceased. 
The  bell  on  the  engine  was  rung  by  the  machinery  which 
propelled  the  train,  and  was  therefore  rung  continually  while 
the  train  was  in  motion.  At  a  distance  of  about  one  ei^rhth 
of  a  mile  north  of  the  road-  crossing  mentioned,  the  train 
struck  and  killed  plaintiff's  husband.  The  circumstances 
attending  the  accident  and  the  conduct  of  the  engineer  and  of 
deceased,  as  disclosed  by  the  evidence,  will  be  given  more  in 
detail  in  the  opinion.  During  the  progress  of  the  trial,  evi- 
dence was  admitted,  over  the  objection  of  defendant,  tending 
to  prove  a  common  practice  of  persons  living  in  the  neighbor- 
hood of  the  home  of  deceased  to  use  the  track  of  the  railway 
as  a  path  in  going  to  and  from  the  station.  At  the  close  of 
all  the  evidence,  defendant  asked  an  instruction  to  the  effect 
that,  upon  the  pleadings  and  evidence,  the  verdict  should  be 
for  defendant.     This  was  refused  by  the  court. 

//.   //,    Trimble y   Palmer    Trimble^  J,   H,   Carroll,   C.   A. 
MosmaUy  and  A,  W.  Mullins.  for  appellant. 
John  P.  Butler  ^nAJohn  W.  Clapp,  for  respondent. 
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Macfarlane,  J.  (after  stating  the  facts). — i.  That  deceased 
had  negligently  placed  himself  in  a  position  of  danger  is  not 
controverted  by  plaintifif.  Ordinarily,  such  con- 
tributory negligence  would  bar  a  recovery;  but  Sofflciencyof 
there  is  a  well-recognized  exception  to  the  rule. 
The  employes  of  a  railroad  corporation,  in  charge  of  a 'train, 
owe,  even  to  a  trespasser,  the  duty  of  care  to  avoid  injuring 
him.  Fiedler  v.  Railway  Co.,  107  Mo.  647,  54  Am.  &  Eng. 
R.  Cas.  162.  The  ground  of  this  action  is  a  neglect  to  per- 
form that  duty.  Under  the  cause  of  action  stated  in  the  peti- 
tion, the  original  negligence  of  deceased  in  walking  upon  the 
track  is  impliedly  admitted.  His  negligence  in  that  particular 
is  not  therefore  an  issue  in  the  case  as  made  by  the  pleadings. 
The  right  of  recovery  depends  upon  the  conduct  of  the  par- 
ties in  the  situation  they  occupied  immediately  preceding  the 
collision.  The  question  involved  requires  a  determination  of 
the  respective  duties  of  the  engineer  and  deceased  in  the  cir- 
cumstances in  which  they  were  situated,  and  whether  those 
d\ities  were  discharged.  To  determine  these,  the  situation 
and  surroundings  must  be  considered. 

The  day  was  mild,  for  the  season,  and  there  was  but  a 
slight  breeze  in  the  air.  The  train  was  running  through  a 
farm  on  a  slightly  ascending  grade.  There  was  neither  noise 
nor  objects  to  distract  or  attract  the  attention  of  either  the 
engineer  or  deceased,  except  the  noise  of  the  train  and  the 
ringing  of  the  engine  bell.  The  train  was  equipped  with 
all  modern  improvements  intended  for  controlling  it.  The 
engineer  had  20  years'  experience,  and  was  presumably 
skilled.  The  petition  .charges  that  the  engineer  was  negli- 
gent after  seeing  the  dangerous  position  in  which  plaintiff's 
husband  was  situated  in  failing  to  give  a  danger  signal  of  the 
approach  of  the  train.  What  was  the  duty  of  the  engineer  in 
respect  to  giving  deceased  warning,  and  when  did  that  duty 
arise  ?  It  may  be  safely  said,  as  a  general  rule,  that  the  duty 
of  care  arises  in  all  cases  as  soon  as  the  perilous  situation  of 
the  trespasser  is  discovered.  The  instinct  of  self-preserva- 
tion, as  we^l  as  common  judgment,  impels  one  on  a  railroad 
track  to  leave  it  on  the  approach  of  a  train.  This  law  of 
nature  is  universal  with  intelligent  beings.  From  this  universal 
law  is  evolved  the  legal  principle  that  persons  in  charge  of  a 
train  have  the  right  to  presume  that  one  walking  upon  the 
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track  will  leave  it,  in  order  to  allow  a  train  to  pass,  if  he  has 
knowledge  of  its  approach. 

Under  the  circumstances  in  which  these  parties  were  placed, 
the  immediate  duty  required  of  the  engineer,  when  he  saw 
that  deceased  was  unaware  of  his  peril,  was  to  give  a  proper 
warning.  This  duty  required  such  a  signal  as  could  have 
been  heard  and  could  not  have  been  misunderstood ;  such  a 
one  as  would  arouse  deceased  from  his  apparent  mental  ab- 
straction or  "indifference  to  a  sense  of  his  danger,  and  the 
necessity  of  action  on  his  part  to  avoid  it.  That  such  a  signal 
was  given  is  not  denied,  and  is  established  by  the  evidence  of 
many  witnesses,  and  is  disputed  by  none.  It  was  also  the 
usual  danger  signal.  It  was  heard  all  over  the  immediate 
neighborhood.  One  witness,  called  by  plaintiff,  who  was  some 
distance  from  the  place  of  the  accident,  described  it  as  a  sharp 
whistle,  such  as  is  given  for  stock  on  the  track,  and  that  it 
could  have  been  heard  two  or  three  miles.  The  engineer 
cannot  be  charged  with  negligence  as  to  giving  a  signal,  nor 
as  to  its  character  and  suflficiency. 

2.  The  next  inquiry  is  whether  the  notice  was  timely. 
The  engineer  testified  that  he  first  saw  deceased  when 
about  4Cc  ^feet  from  him,  and  immediately  gave  the  danger 
signal,  ifhis  testimony  is  true,  then  the  charge  of  negligence 
in  respect  to  giving  the  signal  is  met  and  refuted. 
J/'nir''^'^'"'^  There  was  no  direct  evidence  that  the  engineer  saw 
deceased  sooner,  nor  is  there  a  charge  of  negligence 
in  failing  to  see.  But  the  evidence  shows  that  deceased 
was  in  full  view  of  the  engineer  for  about  one  eighth  of  a  mile, 
and  from  that  circumstance,  coupled  with  the  duties  of  the 
engineer  to  his  employer  to  keep  a  watch  upon  the  track,  a 
jury  might  infer  that  deceased  was  seen  for  more  than  400 
feet.  Rine  v.  Railroad  Co.,  100  Mo.  235,  41  Am.  &  Eng.  R. 
Cas.  555. 

Assuming,  then,  that  the  engineer  saw  deceased  as  soon  as 
he  came  in  sight,  when  did  his  duty  of  care  begin?  Deceased 
was  bound  to  know,  and,  in  this  case,  did  in  fact  know,  that  a 
train  was  due  behind  him.  It  was  his  duty  to  keep  a  vigilant 
watch  for  it.  Indeed,  that  duty  is  imposed  upon  all  who  go 
upon  a  railroad  track.  The  engineer  had  the  right  to  sup- 
pose, when  he  first  saw  him,  that  he  would  hear  or  see  the 
train  and  leave  the  track.  It  was  recently  said  by  this  court: 
*'  Defendant,  of  course,  had  the  right  of  way,  a.id  was  not 
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bound  to  anticipate  that  persons  trespassing  on  the  track  would 
not  step  aside  before  a  coming  train.**  Hyde  v.  Railway 
Co.,  no  Mo.  279,  54  Am.  &  Eng.  R.  Cas.  157. 

In  another  case  it  was  said:  **  When  plaintiff  stepped  upon 
the  track,  it  was  the  engineer's  duty  to  warn  him,  and  this  he 
did.  The  engineer  had  the  right  to  presume  that  an  adult 
would  at  once  step  off  the  track  and  avoid  danger.  He  was  not 
required  to  stop  his  train  until  he  saw  plaintiff  was  in  a  posi- 
tion of  danger  or  peril."  Reardon  7/.  Railway  Co.,  114  Mo. 
405.  In  that  case  the  court  says  further:  **  The  use  of  the 
steam  brake  immediately  upon  his  entering  upon  the  track 
would  unquestionably  have  stopped  the  train,  but  whether  it 
would  after  plaintiff  had  fallen,  and  it  became  evident  he 
was  in  peril,  was,  at  least,  a  debatable  question.**  From 
these  cases,  and  many  others  that  might  be  cited,  it  seems 
to  be  well  settled  that  where  no  conditions  intervene  to  con- 
fuse, or  to  prevent  hearing  a  signal  and  knowing  its  object, 
it  will  be  sufficient  if  given  in  time  for  the  trespasser  to  leave 
the  track  safely.  The  question,  then,  is,  was  the  signal  given 
in  time  to  have  allowed  deceased  opportunity  to  escape  the 
danger  ?  The  engineer  testified  that  the  danger  signal  was 
sounded  when  the  engine  was  about  400  feet  from  deceased. 
Other  evidence  made  the  distance  340  feet.  These  are  the 
maximum  and  minimum  estimates.  If  the  train  was  running 
25  miles  per  hour,  which  was  the  estimated  rate,  it  covered 
about  36  feet  every  second,  or  360  feet  in  10  seconds.  If 
deceased  walked  at  the  rate  of  2^  miles  per  hour,  he  would 
travel  about  3  feet  in  a  second,  and  30  feet  in  10  seconds. 
Five  feet  would  have  taken  him  out  of  danger.  McDowell, 
witness  for  plaintiff,  testified  that,  while  working  about  his 
barn,  he  heard  the  whistle;  and,  thinking  some  of  his  stock 
was  in  danger,  he  stepped  round  to  a  point  from  which  he 
could  see  the  train  and  deceased.  It  required  about  three 
steps  in  order  to  get  the  view.  He  saw  deceased  walking 
down  the  track  as  though  he  did  not  know  the  train  was  fol- 
lowing. After  he  got  in  sight,  the  engine  whistled  two  more 
times,  the  last  of  which  was  just  as  deceased  was  struck. 
After  he  came  in  sight  of  deceased,  he  took  three  or  four  steps 
before  he  was  struck.  Even  according  to  the  evidence  of  this 
witness,  deceased  must  have  walked  15  or  20  feet  after  the 
danger  signal  was  given.  He  had  therefore  ample  time  to 
escape  the  danger  after  the  signal.  The  engineer  was  not 
y  (N.  8.)  A.  &  E.  R.  Cas.— 18 
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therefore  negligent  in  respect  to  his  first  duty  on  ascertaining 
that  deceased  was  not  aware  of  the  approach  of  the  train. 

3.  Tlie  petition  charges,  further,  that  the  engineer  negli- 
gently failed  and  neglected  to  use  the  air  brakes  and  other 
appliances  ready  and  at  hand  for  stopping  the  train.  In  other 
words,  the  charge  is  that  the  engineer  was  negligent  in  not 

stopping  the  train  in  time  to  avoid  striking  de- 
traru*"*^  ceased.     Tiiis  duty  of  the  engineer  arose  as  soon 

as  he  knew,  or  by  proper  care  ought  to  ha\^e 
known,  that  deceased  did  not  regard  the  warning  signal.  The 
engineer  on  this  question  testified  that  after  giving  the  signal, 
and  observing  that  deceased  did  not  heed  it,  he  immediately 
put  on  the  full  force  of  the  air  brakes,  reversed  his  engine, 
and  did  everything  in  his  power  to  arrest  the  speed  of  the 
train  and  stop  it,  continuing,  at  the  same  time,  to  sound  the 
alarm  whistle.  His  evidence  receives  some  corroboration  from 
the  train  men  and  some  other  witnesses.  There  was  no  direct 
contradictory  evidence.  One  of  plaintiff's  witnesses,  who  had 
been  a  locomotive  engineer,  testified  that  the  engine  was 
reversed  between  the  first  and  second  whistle,  and  the  air 
brakes  were  on  when  the  train  stopped,  but  he  did  not  know 
when  the  air  was  applied.  The  evidence  tended  to  prove, 
though  conflicting  on  the  questioii,  that  the  engine  ran  560 
feet  after  deceased  was  struck.  The  evidence  also  tended  to 
prove  that  the  train  could  have  been  stopped  in  600  or  700 
feet. 

From  these  facts,  the  further  fact  that  everything  was 
not  done  that  could  have  been  done  to  stop  the  train 
might  be  inferred.  But  that  is  not  the  question.  The 
question  is  whether  the  train  could  have  been  stopped  in 
time  to  have  avoided  the  calamity.  If  it  could  not,  and 
the  collision  was  inevitable,  unless  deceased  acted,  then, 
though  the  engineer  was  negligent,  it  could  not  be  attributed 
to  defendant  as  the  proximate  cause  of  the  disaster.  When 
such  dire  results  occur  in  so  brief  a  period  of  time,  it  is 
difficult  to  measure  accurately  either  time  or  distance.  Sup- 
pose the  engineer  was  350  feet  from  deceased  when  his 
duty  to  warn  him  arose,  and  the  train  was  running  25 
miles  per  hour,  or  say  35  feet  per  second.  The  engineer 
sounded  the  whistle,  and  observed  its  effect.  Say  that  occu- 
pied only  three  seconds;  it  could  scarcely  have  been  less. 
The  train  had  then  run   105  feet  nearer  to  deceased.     Take 
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two  seconds  more  for  applying  the  brakes  and  reversing  the 
engine,  and  the  train  moved  70  feet  further  before  its  motion 
could  have  been  retarded.  The  engine  was  then  within  175 
feet  of  deceased.  Suppose  it  ran  560  feet  after  it  struck 
deceased;  the  stop  would  have  been  made  in  735  feet,  a  very 
little  over  the  shortest  estimated  distance.  But,  conceding 
that  the  train  could  have  been  stopped  in  600  feet,  it  is  per- 
fectly clear  that  the  life  of  plaintiff's  husband  coiild  not  have 
been  saved  by  anything  the  engineer  could  possibly  have  done 
towards  stopping  the  train,  for,  at  most,  he  had  only  400  feet 
in  which  to  do  it.  We  must  therefore  conclude  that  no  negli- 
gence on  the  part  of  defendant  was  shown. 

4.  This  conclusion  obviated  the  necessity  of  considering 
the  contributory  negligence  of  deceased  after  the  signal  was 
given.  It  was  certainly  his  duty  to  leave  the  track  immedi- 
ately on  hearing  tho  signal,  and  not  to  depend  upon  the 
engineer  to  stop  the  train.  If,  by  reason  of  a  neglect  of  that 
duty,  he  was  caught  on  the  track,  his  contributory 
negligence  would  defeat  his  recovery,  though  the  negWgenc^.'^ 
engineer  was  also  guilty  of  negligence  in  not  stop- 
ping in  time  to  avoid  the  collision.  The  character  of  the 
signal  was  such  that,  in  the  quietness  of  that  afternoon  and 
the  surroundings,  we  can  but  conclude  that  it  was  heard.  The 
evidence  also  shows  that  deceased  was  struck  within  35  feet 
of  the  point  at  which  he  would  have  left  the  track.  It  shows, 
further,  that,  after  the  signal  was  given,  deceased  changed  his 
course  from  the  center  of  the  track,  in  a  diagonal  direction, 
towards  the  left  rail,  and,  when  struck,  was  outside  the  rail. 
These  facts  show  conclusively  that  the  signal  was  heard  by 
deceased.  His  subsequent  conduct  indicates  that  he  mis- 
calculated the  distance  it  was  from  him,  and  thought  he  had 
time  to  reach  the  footpath,  by  which  he  intended  to  leave  the 
track,  or  that  he  had  time  to  walk  off  deliberately.  One  or 
the  other  of  these  conclusions  must  be  drawn.  In  either  case 
there  would  be  contributory  negligence.  We  are  of  the 
opinion  that  the  evidence  shows  no  liability,  and  the  judg- 
ment is  reversed.     All  concur. 
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McCray 

V. 

Galveston,  H.  &  S.  A.  R.  Co. 

(Texas  Supreme  Courts  Feb,  3,  1896.) 

Negligence — When  Inferredt — The  circumstances  attending  an  injury 
may  be  sufficient  to  establish  the  fact  of  negligence  without  any  direct 
proof  thereof. 

Above  Rule  Appliedi — This  rule  applied  to  a  case  where  a  brakeman 
sitting  on  a  rear  car  of  a  moving  freight  train  was  killed  by  a  steel  rail 
which  fell  from  a  forward  car,  so  that  one  end  struck  the  ground  and 
the  other  end,  projecting  upward,  swept  the  side  of  the  train. 

Opinion  Evidence* — The  testimony  of  a  railroad  expert  is  admissible  to 
prove  that  if  steel  rails  are  properly  loaded  upon  a  car,  they  cannot  fall 
off  in  the  ordinary  course  of  carriage. 

Evidence  as  to  Duties  of  Brakeman. — Upon  the  question  what  are  the 
duties  of  brakemen  upon  a  particular  railroad,  testimony  as  to  their 
duties  generally  on  other  roads  is  inadmissible,  in  the  absence  of  proof 
that  their  duties  are  common  upon  all  roads.  Reversing  lAcCvzy  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.,  32  S.  W.  Rep.  548. 

Error  to  court  of  civil  appeals  of  Fourth  supreme  judicial 
district.     Reversed, 

Titos.  H.  Franklin  and  Yale  Hicks,  for  plaintiffs  in  error. 
Upson  &  Bergstroin,  for  defendant  in  error. 

BrowNj  J. — Louisa  McCray,  the  widow  of  Jesse  McCray, 
deceased,  and  their  four  children,  Charlie,  Nettie,  Jesse, 
CaseBUted.  ^^^  AHce,  sued  the  defendant,  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company,  for 
damages  on  account  of  the  death  of  their  husband  and  father. 
The  facts  as  proved  are  that  Jesse  McCray  was  in  the  employ 
of  the  defendant  as  a  brakeman,  and  at  the  time  of  his  death 
was  sitting  on  a  car  loaded  with  steel  rails,  on  the  defendant's 
road,  going  into  the  city  of  San  Antonio.  The  car  was  one  of 
a  train  of  about  10  or  12  cars  loaded  with  steel  rails,  and  a  box 
car  and  caboose.  The  train  was  running  at  a  rate  of  about  25 
miles  per  hour,  when  one  of  the  steel  rails  fell  from  the  flat 
car  in  front  of  the  one  on  which  Jesse  McCray  was  sittings 
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One  end  of  the  steel  rail  struck  the  ground,  and  the  other  end 
resting  on  the  side  of  the  car,  in  the  language  of  the  witness, 
**  swept  the  whole  north  side  of  the  train,"  and  struck  Jesse 
McCray,  who  was  sitting  on  the  north  side  of  the  car,  killing 
him  instantly.  The  steel  rail  was  about  30  feet  long  and 
weighed  700  pounds.  The  proof  showed  that  about  one  hour 
after  the  train  arrived  at  San  Antonio  the  car  from  which  the 
rail  fell  was  examined  by  the  conductor,  and  it  was  found 
that  all  of  the  standards  or  guards  remaining  on  it  were  in 
good  condition.  The  vVitness  did  not  know  how  many  guards 
there  were  on  the  car  before  the  accident  occurred.  He 
stated  that  he  knew  that  there  were  not  less  than  four  of  such 
guards  on  each  side  when  he  received  it,  because  he  did  not 
consider  it  safe  with  less  than  four  guards  on  each  side,  and 
would  not  have  received  it  with  less.  The  plaintiffs  intro- 
duced L.  J.  Hoyt,  who  testified  that  he  had  been  in  the 
service  of  railroad  companies  for  14  years  in  the  capacity  of 
brakeman,  switchman,  and  conductor,  and  that  he  knew  the 
manner  in  which  railroad  rails  are  usually  loaded  on  flat  cars, 
and  how  they  are  usually  protected ;  and  he  also  knew  how 
they  should  be  loaded  and  protected  in  order  to  prevent  them 
from  falling  off.  The  plaintiffs  proved  by  said  witness  Hoyt 
the  manner  in  which  the  said  steel  rails  should  have  been 
loaded  upon  the  flat  cars,  and  offered  to  prove  by  him  that  if 
the  said  rail  had  been  loaded  in  such  manner  it  could  not 
have  fallen  off  as  it  did.  To  this  testimony  the  defendant 
objected,  upon  the  following  grounds:  (i)  That  it  was  irrele- 
vant to  any  issue  in  the  case;  (2)  that  the  facts  sought  to  be 
proved  were  not  the  subject  of  expert  testimony;  (3)  that  to 
allow  the  witness  to  testify  to  said  facts  was  to  permit  him  to 
express  his  opinion  with  reference  to  the  matter  without  first 
showing  that  he  had  knowledge  of  the  facts  upon  which  said 
opinion  was  based ;  and  (4)  that  the  opinion  of  the  witness 
was  not  admissible, — which  objections  were  Sustained  by  the 
court,  and  the  evidence  excluded.  This  was  the  only  evidence 
offered  upon  the  trial,  and  the  court  instructed  the  jury  to 
find  a  verdict  for  the  defendant,  which  was  done,  and  judg- 
ment was  rendered  by  the  district  court  for  the  defendant, 
which  was  aflSrmed  by  the  court  of  civil  appeals.  Plaintiffs  in 
error  urge  two  objections  to  the  judgment  of  the  court  of  civil 
appeals  in  this  case,  as  follows:  (i)  That  the  court  erred  in 
sustaining  the  action  of  -the  district  court  in  instructing  the 
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jury  to  find  for  the  defendant;  (2)  that  the  court  erfed  in  sus- 
taining the  ruling  of  the  district  court  excluding  the  evidence 
of  witness  Hoyt,  as  shown  by  the  bill  of  exceptions. 

It  is  a  general  rule  that  when  a  servant  sues  his  master  or 
employer  for  damages  arising   from   injuries  caused  by  the 

negligence  of  the  latter,  the  plaintiff  must  prove 
Negligence  the  negligence  of  the  defendant,  and  that  proof  of 
proved  by  eir^  the  accident  and  injury  alone  will  not  be  sufficient 
injury.  to  authoHze  a  recovery.    However,  it  is  well  settled 

by  authority  that  the  circumstances  attending  the 
injury  may  be  sufficient  to  establish  the  fact  of  negligence 
without  any  direct  proof  thereof.  In  the  case  of  Railway  Co. 
V.  Crowder,  63  Tex.  on  page  504,  Judge  Stayton,  after 
stating  the  general  rule,  says:  '*  There  is  no  doubt  that  cases 
occur  in  which  the  accident  is  of  such  character  as  of  itself, 
when  considered  in  connection  with  the  facts  which  necessarily 
appear  in  showing  the  accident,  to  amount  to  sufficient  proof 
of  the  want  of  due  care  by  the  defendant,  and  of  the  exercise 
of  due  care  by  the  plaintiff,  to  authorize  a  jury  to  find  both 
facts,  without  any  direct  proof  on  either  point;  but  this  does 
not  affect  the  question  of  burden  of  proof,  but  relates  rather 
to  the  sufficiency  of  the  evidence  furnished  by  the  accident 
itself.  The  burden  of  proof  resting  on  a  plaintiff  upon  the 
issues  of  negligence  of  the  defendant  and  his  own  exercise  of 
due  care  requires  that  he  should  show  the  facts  surrounding  and 
leading  to  the  accident,  and  if  from  these,  when  shown,  a  jury 
may  reasonably  infer  negligence  in  the  defendant  contributing 
to  the  injury,  and  the  exercise  of  due  care  by  the  plaintiff, 
then  he  is  entitled  to  a  verdict;  but,  if  he  does  not  show  how 
the  accident  occurred  by  which  he  was  injured,  by  showing 
his  own  relation  to  it,  and  the  other  surrounding  facts,  some 
or  all  of  which  may  appear  from  the  character  of  the  accident 
itself,  then  he  has  not  gone  with  his  evidence  as  far  as  the  law 
requires  him  to  go  to  authorize  a  recovery.**  Mr.  Wharton, 
in  his  work  on  Negligence  (section  421),  having  stated  the 
general  rule,  says:  '*  But  the  very  nature  of  the  accident  may 
of  itself,  and  through  the  presumption  it  carries,  supply  the 
requisite  proof.'*  In  Shear.  &  R.  Neg,  §  59  the  author, 
having  likewise  stated  the  general  rule  upon  the  subject,  con- 
tinues: **  In  many  cases  the  maxim  *  Res  ipsa  loquitur* 
applies.  The  affair  speaks  for  itself.  It  is  not  that  in  every 
case  negligence  can  be  assumed  from  the  mere  fact  of  the 
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accident  and  of  injury,  but  in  these  cases  the  surrounding 
circumstances,  which  are  necessarily  brought  into  view  by 
showing  how  the  accident  occurred,  contain,  without  further 
proof,  sufificient  evidence  of  the  defendant's  duty  and  of  his 
negHgence  to  perform  it.  The  fact  of  the  casualty  and 
the  attendant  circumstances  may  themselves  furnish  all  the 
proof  of  negligence  that  the  injured  person  is  able  to  offer,  or 
that  it  is  necessary  to  offer/'  In  Scott  v.  Docks  Co.,  3  Hurl. 
&  Co.  596,  the  court  announced  the  same  rule  in  the  follow- 
ing language:  *'  There  must  be  reasonable  evidence  of  negli- 
gence. But  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant,  or  his  servants,  and  the  acci- 
dent is  such  as,  in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  want  of  care.** 
Tsic  doctrine  announced  in  the  foregoing  quotations  is  amply 
sustained  by  the  authorities,  both  English  and  American,  of 
the  multitude  of  which  we  cite  the  following:  Cooley,  Torts, 
p.  697;  2  Thomp.  Neg.  p.  1227  ct  seq,;  Holbrook  v.  Railroad 
Co.,  12  N.  Y.  236;  Brehm  v.  Railway  Co.,  34  Barb.  256; 
Barnowski  z/.  Helson,  89  Mich.  523;  Howser  z/.  Railroad  Co., 
80  Md.  146;  Rose  V,  Transportation  Co.,  20  Blatchf.  411,  11 
Fed.  Rep.  438;  Byrne  v,  Boadlc,  2  Hurl.  &  C.  T2(>\  Briggs 
V,  Oliver,  4  Hurl.  &  C.  403;  Kearney  v.  Railroad  Co.,  L.  R. 
6  Q.  B.  760;  Cummings  v.  Furnace  Co.,  60  Wis.  610;  Mul- 
cairnes  v.  City  of  Janesville,  67  Wis.  33.  The  case  of  Byrne 
V,  Boadle,  cited  above,  was  an  action  for  damages  sustained 
by  the  plaintiff  from  a  barrel  rolling  out  of  a  warehouse  of  the 
defendant  upon  the  sidewalk,  and  injuring  the  plaintiff.  The 
court  said:  *'  It  is  the  duty  of  persons  who  keep  barrels  in  a 
warehouse  to  take  care  that  they  do  not  roll  out,  and  I  think 
that  such  a  case  would,  beyond  all  doubt,  Ti^ord  prima  facie 
evidence  of  negligence.  A  barrel  could  not  roll  out  of  a 
warehouse  without  some  negligence;  and  to  say  that  the 
plaintiff,  who  is  injured  by  it,  must  call  witnesses  from  the 
warehouse  to  prove  negligence,  seems  to  me  to  be  prepos- 
terous." In  Howser  v.  Railroad  Co.,  cited  above,  the  plain- 
tiff v/as  walking  along  a  footpath  near  the  track  of  the 
railway,  when  a  train  of  cars,  loaded  with  railroad  ties,  passed 
by  him,  and  one  of  the  ties  fell  off,  striking  the  plaintiff,  caus- 
ing his  injury.     There  was  no  other  proof  of  negligence,  and 
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the  court  held  that  this  proof  was  sufficient  to  submit  the  case 
to  the  jury.  After  reviewing  many  of  the  cases  upon  this 
question,  the  court  said:  **  These  and  many  other  English 
and  American  cases  clearly  establish  the  fact  that  it  is  not 
requisite  that  the  plaintiff's  proof,  on  occasions  of  this  kind, 
should  negative  all  possible  circumstances  which  would  excuse 
the  defendant,  but  it  is  sufficient  if  it  negative  all  probable 
circumstances  which  would  have  this  effect.'*  In  the  case  of 
Rose  V.  Transportation  Co.,  above  cited,  the  plaintiff  was 
injured  by  the  explosion  of  a  boiler.  There  was  no  evidence 
of  negligence,  except  the  facts  surrounding  the  explosion 
itself.  The  court,  in  speaking  of  the  application  of  the  rule 
hereinbefore  stated,  said:  **  It  is  contended,  however,  that  it 
was  error  to  instruct  the  jury  that  they  might  infer  such 
negligence  from  the  fact  of  explosion,  and  it  is  argued  that 
such  a  presumption  only  obtains  when  the  defendant  is  under 
a  contract  obligation  to  the  plaintiff,  as  in  the  case  of  common 
carrier  or  bailee.  Undoubtedly  the  presumption  has  been 
more  frequently  applied  in  cases  against  carriers  of  passengers 
than  any  other  cases  of  negligence,  but  there  is  no  foundation 
in  authority  or  in  reason  for  any  such  limitation  of  the  rule  of 
evidence,  as  the  presumption  originates  from  the  nature  of  the 
act,  not  from  the  relations  between  the  parties.  It  is  indulged 
as  a  legitimate  inference  whenever  the  occurrence  is  such  as, 
in  the  ordinary  course  of  things,  does  not  take  place  when 
proper  care  is  exercised,  and  is  one  for  which  the  defendant  is 

responsible."  It  was  the  duty  of  the  railroad  corn- 
Error  to  pany  to  place  the  cars  in  the  hands  of  its  employes 
for  defendant.   ^^^   ^   Condition  reasonably  safe  to  be  handled   by 

them  in  the  course  of  transportation.  If  the  car 
was  not  in  such  condition,  either  from  defects  in  the  car 
itself  or  on  account  of  improperly  loading  the  rails  thereon, 
and  the  injury  to  the  deceased  resulted  from  such  unsafe  con- 
dition, the  defendant  would  be  liable  for  damages  occasioned 
by  reason  of  the  injury.  This  car  was  in  the  keeping  and 
under  the  control  of  the  defendant.  The  loading  of  the  rails 
was  done  by  it  or  by  its  servants;  and  if  the  accident  was  such 
that  it  would  not  probably  have  occurred,  in  the  ordinary 
course  of  transportation,  if  the  car  had  been  properly  loaded, 
the  circumstances  attending  the  accident  would  furnish  suffi- 
cient evidence  to  authorize  a  verdict  for  the  plaintiffs  if  no 
explanations  were  given  by  the  defendant.     If  there  be  an 
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explanation  which  would  excuse,  the  defendant,  it  has  the 
means  of  making  the  proof,  and  should  do  so;  and  the  plain- 
tiff should  not  be  required  to  negative  every  circumstance 
which  might  possibly  arise  whereby  the  accident  might  have 
occurred.  The  district  court  erred  in  instructing  the  jur>', 
under  the  circumstances  of  this  case,  to  find  a  verdict  for  the 
defendant.  It  should  have  submitted  the  case  to  the  jur}% 
under  proper  instructions,  to  determine  from  the  evidence 
whether  or  not  the  defendant  had  been  gulity  of  negligence, 
and  whether  that  negligence  caused  the  death  of  Jesse  McCray. 
The  issue  in  this  case,  as  stated  above,  was  whether  or  not 
the  defendant  was  guilty  of  negligence  in  loading  the  steel 
rails  on  the  car  in  question.  The  determination  of  Opinion  eTi- 
this  question  depended  upon  the  further  question  ^YeUierw 
whether  the  rail  would  probably  have  fallen  as  it  iran  proi»erij 
did  in  the  ordinary  course  of  its  carriage  upon  the  io«<ied 
car,  and,  if  it  would  not  probably  have  done  so,  then  the  facts 
would  justify  the  jury  to  conclude  that  it  was  not  properly 
placed  on  that  car,  and  that  the  defendant  was  guilty  of  negli- 
gence. How  could  the  fact  be  proved  that  a  rail  properly 
adjusted  upon  the  car,  resting  inside  the  guards  at  each  end, 
would  not  probably  fall,  as  described  by  the  witness,  except 
by  means  of  the  opinion  of  witnesses,  qualified  to  testify  to 
such  opinion,  as  to  whether  it  would  or  would  not  have  done 
so?  The  jury  might  possibly,  from  their  knowledge  of  such 
matters,  have  concluded  that  the  rail  could  or  could  not  have 
so  fallen  under  such  circumstances,  but  this  did  not  deprive 
either  party  of  the  right  to  make  proof  on  the  question. 
Railway  Co.  v.  Lacy,  86  Tex.  249.  The  only  means  by  which 
the  jury  could  be  aided  in  arriving  at  a  conclusion  as  to  this 
matter,  would  be  by  hearing  the  opinions  of  persons  better 
informed  than  they  w'ere  upon  such  matters.  It  is  a  fact 
incapable  of  direct  proof,  and  yet  it  is  a  fact  necessary  to  be 
found  by  the  jury  in  order  to  arrive  at  a  correct  conclusion 
upon  the  issue  of  negligence.  Hoyt  showed  by  his  testimony 
that  he  had  sufficient  experience,  in  the  transaction  of  such 
business,  to  authorize  the  court  to  permit  him  to  express  his 
opinion  upon  the  question;  and  if  it  is  a  proper  subject  of  ex- 
pert testimony,  then  such  opinion  should  have  been  admitted. 
In  the  case  of  Railway  Co.  v.  Klaus,  64  Tex.  293,  29  Am. 
&  Eng.  R.  Cas.  500,  the  question  was  whether  a  bridge  over 
a  stream  was  so  constructed  as  to  cause  the  overflow  of  plain- 
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tiff's  land;  in  other  words,  was  the  bridge  negligently  built  ? 
The  court  permitted  witnesses  to  give  their  opinion  to  the 
effect  that  the  openings  of  the  bridge  were  not  large  enough 
to  permit  the  water  and  drift  to  pass  through  them.  We  see 
no  difference  in  principle  between  the  evidence  admitted  in 
that  case  and  that  which  was  excluded  in  this.  In  the  case 
cited  it  was  proved  that  the  openings  of  the  bridge  being  too 
narrow,  the  drift  could  not  pass;  and  by  necessary  implication 
also  proved  tha4:,  if  the  openings  had  been  of  proper  width, 
the  injury  would  not  have  occurred.  In  this  case  it  was  pro- 
posed to  prove  by  the  opinion  of  Hoyt  that,  if  the  car  had 
been  properly  loaded,  the  rail  could  not  have  fallen.  The 
difference  is  simply  in  the  manner  of  stating  the  proposition, 
and  the  admissibility  of  the  evidence  in  both  cases  rests  upon 
the  reason  that  the  fact  to  be  established  cannot  be  proved 
by  better  evidence  than  the  opinions  of  witnesses  competent 
to  testify  in  reference  thereto.  Railway  Co.  v,  Johnston,  78 
Tex.  541 ;  Railway  Co.  v.  Thompson,  75  Tex.  503.  In  the 
case  of  Railway  Co.  v.  Thompson,  75  Tex.  504,  plaintiff 
offered  to  prove  by  a  witness,  who  was  a  brakeman  of  consid- 
erable experience,  that  if  the  engine  had  been  running  at  a 
speed  of  25  or  30  miles  an  hour,  it  would  not  have  been 
possible  for  the  cars  to  have  remained  on  the  track.  To  this 
evidence  the  defendant  objected,  which  objection  was  over- 
ruled by  the  court,  and  the  ruling  was  assigned  as  error  upon 
appeal.  Ruling  of  the  court  below  was  sustained,  and  it  was 
held  that  the  admission  of  the  testimony  was  not  error.  We 
think  that  this  case  is  directly  in  point  upon  the  question  now 
under  discussion. 

The  plaintiffs  in  error  also  offered  to  prove  by  the  witness 

Hoyt  that  the  duties  of  a  brakeman  were  to  attend  to  the 

brakes  upon  a  train;  that  his  duties  did  not  require 

ETideiice  as  to  j^jjy^  ^q  ^id  in  or  Supervise  the  loadinrr  of  the  c«irs, 

duties  of  .  4.  -J  f  4.  4.U 

brakeman  ^^r  to  inspect  said  cars  after  the  same  were 
loaded.  The  witness  had  no  knowledge  of  a  brake- 
man's  duties  on  this  particular  road,  and  his  testimony  could 
only  be  as  to  duties  of  brakemen  generally,  and  on  other 
roads.  If  it  had  been  shown  that  the  duties  of  brakemen  were 
in  this  particular  common  upon  all  roads,  the  testimony  ought 
to  have  been  admitted,  but,  in  the  absence  of  such  proof,  we 
think  that  the  court  correctly  excluded  the  evidence,  because 
it  does  not  tend  to  show  what  were  the  duties  of  a  brakeman 
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upon  the  road  of  the  defendant,  and  under  his  employment 
by  it.  Railway  Co.  v.  Reed,  (Tex.)  31  S.  W,  1058.  The 
district  court  erred  in  excluding  the  evidence  of  Hoyt  as  pro- 
posed by  the  plaintiffs  in  so  far  as  it  was  proposed  to  have  him 
give  his  opinion  as  to  whether  the  accident  could  have 
occurred  as  it  did  if  the  car  had  been  properly  loaded. 

For  the  errors  above  stated  the  judgments  of  the  district 
court  and  of  the  court  of  civil  appeals  are  reversed,  and  the 
cause  is  remanded. 

Denman,  J.,  not  sitting. 


Rogers 

V. 

Atlantic  City  R.  Co. 

{Supreme  Court  of  New  Jersey,  March  16,  1896.) 

Surrender  of  Commutation  Ticket. — The  regulation  of  a  railroad  com- 
pany that  a  monthly  commutation  ticket  shall  be  surrendered  by  the 
passenger  to  the  conductor  on  the  last  trip  taken  during  the  period  for 
which  it  is  issued  is  a  reasonable  regulation  of  the  railroad  company  in 
the  conduct  of  its  business  as  a  common  carrier  of  passengers;  and  if 
this  regulation  be  indorsed  on  the  ticket,  and  the  passenger  holding 
said  ticket  fails  or  refuses  to  surrender  it  on  his  last  trip,  or  pay  his  fare 
to  the  conductor  according  to  the  legally  established  rates  of  the  com- 
pany, he  can  be  ejected  from  the  car. 

Regulation  Part  of  the  Contract. — The  regulation  becomes  a  part  of 
the  contract  of  the  passenger  with  his  carrier,  and  he  forfeits  his  right 
to  be  carried  further  by  his  refusal  to  comply  with  its  terms. 

Lost  Ticket.— If,  by  any  carelessness,  inadvertence,  or  casualty,  the 
ticket  of  the  passenger  has  been  lost  by  him,  so  that  he  cannot  produce 
it,  the  legal  fare  may  be  exacted  from  him :  and  the  conductor  is  not 
bound  to  investiia^ate  the  excuse  of  the  passenger  for  its  nonproduction, 
and  determine  whether  it  is  made  in  good  faith  or  not.  He  has  the 
right  to  h^ve  the  ticket  produced  and  surrendered,  or  the  fare  paid; 
and.  if  neither  event  occurs,  he  can  expel  the  passenger. 

Error  to  Camden  county  circuit  court.     Affirmed. 

John  W,   WartinaUy  for  plaintiff  in  error. . 
/.   IVillard  Mor/ran,  for  defendant  in  error. 
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LiPPlNCOTT,  J. — The  plaintiff  in  error  resided  at  Clementon, 
in  Camden  county, — about  12  miles  from  Camden,  The 
business  of  the  plaintiff  was  in  Philadelphia.  He  traveled  to 
and  fro,  through  Camden,  as  a  passenger  on  the 
line  of  the  railroad  of  the  defendant.  He  had  pur- 
chased a  monthly  commutation  ticket  between  the  city  of 
Camden  and  Clementon  for  the  month  of  December,  1891. 
This  ticket  was  good  from  midnight  of  November  30,  1891, 
to  midnight  of  December  31,  1891.  The  condition  or  regula- 
tion under  which  the  ticket  was  sold  to  the  plaintiff,  as  in- 
dorsed on  the  ticket,  was  as  follows:  **  This  ticket  is  to  be 
surrendered  to  the  conductor  on  the  last  trip  taken  during  the 
period  for  which  it  is  issued.** 

The  plaintiff  left  Philadelphia  on  the  evening  of  December 
31,  1 89 1;  passed  over  the  river,  on  the  ferry,  to  Camden. 
He  was  late  for  his  regular  train,  and  he  went  out  into  the 
city  of  Camden  to  wait  for  a  later  one.  When  he  returned, 
in  order  to  reach  his  train,  he  passed  into  the  feriy  house,  and 
thence  to  the  train.  In  passing  into  the  ferry  house,  instead 
of  exhibiting  and  retaining  his  ticket,  he  dropped  it  into  the 
box  which  was  there  for  the  reception  of  ferry  tickets.  He 
called  the  attention  of  the  collector  of  the  ferry  tickets, 
stationed  at  the  box  there,  to  this  fact,  who  told  him  he  would 
be  compelled  to  pay  his  fare  on  the  train.  He  also  called  the 
attention  of  a  brakeman  and  the  train  starter  of  the  train  to 
the  fact  that  he  had  dropped  his  ticket  in  this  box.  He  also 
demanded  that  the  box  be  opened,  and  his  ticket  given  him ; 
but  that  could  not  be  done,  because  the  box  was  one  which 
could  not  be  opened  at  that  time.  He  was  told  before  he 
entered  the  train  that  he  would  be  compelled  to  pay  his  fare. 

The  proof  in  the  case  does  not  show  that  the  conductor 
was  acquainted  with  the  fact  that  he/had  lost  his  ticket.  He 
entered  the  train,  and  soon  after  it  had  started  the  conductor 
called  for  his  ticket,  which  he  could  not  exhibit  and  surrender. 
The  conductor  then  requested  him  to  pay  his  fare,  which  he 
refused  to  do.  He  was  then,  without  any  personal  injury, 
ejected  from  the  train,  and  was  forced  to  spend  the  night  in 
Camden.  In  this  action  he  seeks  to  recover  damages  for  the 
alleged  wrong  and  indignity  of  his  ejection  from  the  car  of  the 
defendant  company.  The  above  facts  were  proven  in  evi- 
dence at  the  trial,  and  after  the  conclusion  of  the  evidence, 
on  the  part  of  the  plaintiff,  on  motion  of  counsel  for  the  de- 
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fendant,  a  judgment  of  nonsuit  was  ordered  by  the  trial 
justice,  on  the  ground  that  the  regulation  requiring  him  to 
exhibit  and  surrender  his  ticket  to  the  conductor  on  this  trip 
was  a  reasonable  and  legal  regulation,  and  that,  it  being  con- 
tained in  his  contract  with  the  defendant  company,  as  he  could 
not  or  would  not  comply  with  his  contract,  nor  pay  his  fare, 
the  conductor  was  justified  in  ejecting  him.  To  this  judgment 
of  nonsuit  an  exception  was  taken,  and  error  has  been  assigned. 

We  think  that  this  judgment  of  nonsuit  must  be  affirmed. 

The  first  question  presented  is  whether  this  regulation  was 
a  reasonable  one  to  be  made  by  the  defendant,  in  the  exercise 
of  its  business  of   a    common    carrier  of    passengers,    to   be 
included  ia  the  contract  between  the  carrier  and 
the  passenger.     That  it  is  a  reasonable  regulation,   commnutton 
in  view  of  the  character  of   the  business  of  the  n«k«t. 
carrier,  and  considering  the  requirements  of,  and 
the  mode  of  carrying  on,  its  business  operations,  cannot  be 
questioned.     It  is  not  denied  that  this  regulation  was  a  part 
of  the  contract  between  the  plaintiff  and  defendant  expressly 
entered  into  by  both  parties.      It  is  clear  in  this  case  that  the 
plaintiff,  considering  this  regulation  as  a  reasonable  one,  had 
not  performed  his  part  of  the  contract,  in  not  keeping  this 
ticket  to  be  delivered  to  the  conductor  on  this  trip. 

His  right  to  ride  depended  upon  the  performace  of  this  con- 
tract; that  is,  to  surrender  his  ticket  or  pay  his  fare  when 
called  upon  to  do  so.  This  was  an  exaction  which  he  was 
called  upon  to  submit  to  in  order  to  entitle  him  to  a  passage. 
The  conductor  was  not  bound  to  determine  whether  the 
passenger  had  purchased  a  ticket  or  not,  or  whether  it  had 
been  previously  delivered  to  any  other  agent  of  the  company. 
The  plaintiff  had  expressly  contracted  to  relieve  the  defendant 
of  this  sort  of  examination  and  adjudication  of  his  rights.  As 
a  condition  precedent  to  entitle  him  to  the  passage,  he  must 
produce  his  ticket  and  surrender  it,  or  pay  his  fare,  in  accord- 
ance with  his  express  engagement  with  the  defendant.  Under 
such  a  regulation  as  this,  the  law  seems  to  be  well  settled  that 
the  passenger  must  produce  his  ticket  or  pay  the  fare,  and, 
upon  his  failure  to  do  so,  he  may  be  lawfully  ejected,  no 
more  force  than  is  necessary  being  used  for  that  purpose.  A 
regulation  made  by  a  railroad  corporation,  requiring  passengers 
to  exhibit  their  tickets  whenever  requested  by  the  conductor, 
and  directing  the  ejection  from  the  cars  of  those  who  should 
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refuse  to  do  so,  is  a  reasonable  and  proper  one.  The  passen- 
ger is  bound  to  conform  to  such  regulation,  and  forfeits  his 
right  to  be  carried  further  by  his  refusal  to  comply  with  it. 
Hibbard  v.  Railroad  Co.,  15  N.  Y.  455;  Frederick  v.  Rail- 
road  Co.,  37  Mich.  342;  Duke  v.  Railroad  Co.,  14  U.  C.  Q. 
B.  365;  Car  Co.  v.  Reed,  75  III.  125;  Ray,  Imp.  Dut.  (Pass. 
Cam)  p.  183,  §  58;  Jardine  v.  Cornell,  50  N.  J.  L.  485,  34 
Am.  &  Eng.  R.  Cas,  307;  Carpenter  v.  Railroad  Co.,  121 
U.  S.  474,  31  Am.  &  Eng.  R.  Cas.  120. 

The  ticket  is  the  evidence  of  the  contract  of  carriage,  upon 
which  the  conductor  had  the  right  to  rely,  and  a  rule  requir- 
ing it  to  be  shown  and  surrendered  must  be  complied  with. 
Ripley  v.  Transportation  Co.,  31  N.  J.  L.  389.  If,  by  casu- 
alty, his  ticket  has  been  lost,  so  that  he  cannot  produce  it,  the 
company  may  exact  from  him  the  fare  according  to  legally 
established  rates.  Id.  It  is  entirely  obvious  that  any  other 
rule  would  subject  the  conductor  to  the  duty  of  an  examina- 
tion and  adjudication  of  the  rights  of  every  passenger  who 
chose  to  say  that  he  had  purchased  and  lost,  or  mislaid,  his 
ticket,  or  that  he  had  delivered  it  to  some  other  agent  of  the 
company,  and  from  whom  the  conductor  would  be  entirely 
unable  to  obtain  any  verification  of  the  truth  of  the  storj''  of 
the  passenger.  Such  a  rule  would  be  disastrous  to  the  busi- 
ness of  the  railroad  company,  and  it  is  just  such  consequences 
that  the  law  permits  the  company  and  the  passenger  to  con- 
tract against;  and  this,  considered  as  a  contract  or  regulation, 
'must  be  deemed  reasonable,  in  view  of  the  business  of  a 
common  carrier  of  passengers. 

The  case  of  Car  Co.  v.  Reed,  75  111.  125,  is  the  only  case 
cited  by  the  plaintiff  to  sustain  his  contention  that  the  con- 
ductor wrongfully  ejected  him  from  the  car.  In  that  case  the 
passenger  had  lost  his  ticket,  which  he  had  pur- 
Lost  ticket,  chased  for  a  berth  in  a  sleeping  car;  and  he  went 
back  to  the  ticket  agent  of  whom  he  had  purchased 
it,  and  satisfied  him  tliat  it  was  lost.  The  agent  then  gave 
him  a  letter  to  the  conductor,  stating  the  fact  that  the 
passenger  had,  purchased  the  ticket  for  the  particular  berth, 
and  that  he  was  entitled  to  occupy  the  berth  for  the  night. 
Besides,  the  passenger,  before  its  loss,  had  exhibited  the  ticket 
to  the  porter  of  the  sleeping  car,  and  had  taken  possession  of 
the  berth.  The  conductor  refused  to  recognize  the  right  of 
the  passenger  thus  evidenced  to  him,  and  ejected  him^     It 
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will  be  noticed  that  there  was  but  one  berth  to  be  occupied 
by  the  passenger  on  the  night  in  question,  and  if  any  one 
else  had  presented  the  lost  ticket,  detection  of  the  attempted 
imposition  would  be  sure  to  follow.  In  the  case  cited  the 
passenger  held  the  evidence  of  his  right  to  the  berth  from  the 
agent  who  made  the  sale  of  it  to  him,  and  who  was  author- 
ized to  bind  the  company.  He  held  a  ticket  of  the  most 
effective  character.  He  would  have  had  no  better  evidence 
if  he  had  retained  the  original  ticket  for  the  berth.  That 
case  distinctly  declares  the  rule  that  carriers  of  passengers 
may  require  them  to  exhibit  their  tickets  to  the  persons 
designated,  by  the  carrier  for  that  purpose,  and  surrender 
them  when  required  by  the  person  in  charge.  The  judgment 
of  nonsuit  must  be  affirmed. 


NOTE 

Lost  Ticket — Expulsion  of  Passenger.— It  may  be  stated  as  a  general 
rule  that  the  ticket  is  the  only  evidence,  as  between  the  conductor 
and  passenger,  of  the  latter's  right  to  transportation,  and  he  must 
exhibit  it  when  demanded  ;  if  he  fails  to  do  this,  and  refuses  to  pay 
fare,  he  may  be  expelled  from  the  train.  Willetts  v.  Buffalo  &  R. 
R.  Co.,  14  Barb.  (N.  Y.)  585  ;  Woods  v.  Metropolitan  St.  R.  Co., 
48  Mo.  App.  125. 

In  Homiston  v.  Long  Island  R.  Co.,  3  Misc.  Rep.  (N.  Y.)  342, 
it  was  held  that  where  a  passenger,  whose  destination  makes  a 
change  of  trains  necessary,  is  unable  to  obtain  a  ticket  at  the  station, 
and  pays  his  fare  to  the  conductor,  who  neglects  to  give  him  a  tick- 
et, the  rule  that  a  passenger  must  show  a  ticket  or  pay  his  fare  will 
not  authorize  an  expulsion  from  the  second  train,  if  the  conductor 
thereof  has  actual  knowledge  of  the  payment  of  the  fare  to  the  first 
conductor,  and  the  rule  is  not  altered  by  the  fact  that  the  passenger 
had  a  ticket,  but  lost.it.  Dyke  v.  Great  Western  R.  Co.,  14  U.  C. 
Q.  B.  377  ;  Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14  Lea  (Tenn.) 
128,  18  Am.  &  Eng.  R.  Cas.  347  ;  Crawford  v,  Cincinnati,  H.  &  D. 
R.  Co.,  26  Ohio  St.  580  ;  Jerome  v.  Smith,  48  Vt.  231. 

And  with  greater  reason  is  this  true  if  the  ticket  contains  an  ex- 
press condition  that  it  should  be  shown  to  the  conductor  on  every 
passage,  and  if  not  shown  when  called  for,  the  regular  fare  should 
be  paid.  Downs  v.  New  York  &  N.  H.  R.  Co.,  36  Conn.  287. 
Compare  with  the  above  Pullman  Palace  Car  Co.  v.  Reed,  75  111. 
175.  Here  a  passenger  in  a  sleeping  car  had  lost  his  ticket,  but 
produced  a  written  certificate  from  the  agent  selling  it  to  him,  to  the 
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efifect  that  he  was  entitled  to  a  berth.  The  conductor  removed  him^ 
and  he  was  allowed  to  recover  the  price  of  his  ticket,  and  reasonable 
compensation  for  the  trouble  and  inconvenience  suffered  by  being 
deprived  of  his  berth  in  the  sleeping  car. 


Union  Pac.  Ry.  Co. 

V. 

GOCHENOUR  et  al. 

I 

(Supreme  Court  of  Kansas,  March  7,  1896.) 

Pacific  Railroads— Consolidation.— On  the  26tli  of  January.  1880,  the 
Kansas  Pacitic  and  certain  oilier  railway  companies  were  consolidated, 
forming  the  Union  Pacific  Railway  Company.  But  it  was  provided  in 
the  anicles  of  consolidation  that  tlie  constituent  companies  should 
continue  in  existence  for  certain  purposes.  On  the  nth  of  March,  fol- 
lowing, certain  promissory  notes  were  assigned  by  W.  to  the  Kansas 
Pacific  Railway  Company.  The  Union  Pacific  Railway  Company,  in 
this  action,  seeks  to  recover  on  the  notes,  and  to  foreclose  a  mortgage 
securing  the  same,  claiming  title  thereto  solely  by  reason  of  said  con- 
solidation. Held,  that  it  cannot  recover,  and  that  it  has  failed  to  estab- 
lish its  ownership  of  the  notes. 

Error  from  Trego  county  district  court.     Affirmed. 

A,  L.  WilliaiHS,  N,  H.  LoomiSy  and  R.  W,  Blair,  for 
plaintiff  in  error. 

Lilia  Day  Monroe  and  Jo/m  E.  Hessin,  for  defendants  in 
error. 

Allen,  J. — This  action  was  brought  by  the  Union  Pacific 
Railway  Company  to  recover  on  three  promissor}^  notes,  for 
S720  each,  executed  by  David  Gochenour  to  Albert  E. 
Warren,  and  by  him  ind6rsed  to  the  Kansas  Pacific  Railway 
Company,  and  to  foreclose  a  mortgage  on  a  section  of  land 
given  to  secure  the  payment  of  the  same. 

The  petition  alleges  the  indorsement  of  the  notes,  and  the 
assignment  of  the  mortgage  by  Warren  to  the  Kansas  Pacific 
Railway  Company;  and  the  plaintiff  claims  title  to  the  notes 
and  mortgage  by  consolidation  with,  and  as  the  legal  successor 
of,  said  company. 

The  evidence  introduced  by  the  plaintiff  shows  that  on  the 
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26th  day  of  January,  1880,  the  Kansas  Pacific  Railway  Com- 
pany was  consolidated  with  the  Union  Pacific  Railway  Com- 
pany and  the  Denver  Pacific  Railway  &  Telegraph  Company : 
forming  the  Union  Pacific  Railway  Company,  plaintiff  in  this 
action.  The  indorsements  on  the  notes  appear  without  date, 
but  the  assignment  of  the  mortgage,  which,  by  its  terms,  also 
transfers  the  notes  sued  on,  was  made  on  the  nth  of  March, 
1880, — more  than  six  weeks  after  the  consolidation.  The 
articles  of  consoHdation  were  introduced  in  evidence,  and 
show  that  the  Kansas  Pacific  Railway  Company  did  not  at 
once  become  extinct  by  reason  thereof,  but  was  to  continue 
in  existence  for  the  purpose  of  settling  its  liabilities.  This 
provision  of  the  articles  of  consolidation  has  been  held  valid 
by  this  court  in  the  case  of  Whipple  v.  Railway  Co.,  28  Kan. 
474,  8  Am.  &  Eng.  R.  Cas.  651. 

The  only  parties  to  this  action  are  the  plaintiff  and  the 
different  defendants  who  claim  an  interest  in  the  lands. 
Neither  Albert  E.  Warren  nor  the  Kansas  Pacific  Railway 
Company  is  in  court.  There  are  no  averments  in  the  petition 
of  mistake  by  which  the  assignment  was  made  to  the  Kansas 
Pacific  Com'pany  instead  of  the  Union  Pacific,  nor  is  there 
any  statement  showing  that  the  consideration  paid  for  the 
notes  moved  from  the  Union  Pacific  Company.  Under  this 
state  of  the  case,  the  plaintiff  appears  to  have  no  title  to  the 
notes.  This  question  was  directly  raised  by  the  pleadings. 
The  articles  of  consolidation  contain  no  provision  under  which 
promissory  notes  afterwards  acquired  by  the  Kansas  Pacific 
Railway  Company  would  pass  to  the  plaintiff.  As  this  is 
necessarily  decisive  of  the  case,  we  have  deemed  it  unneces- 
sary to  closely  examine  the  questions  raised  on  the  motion 
to  dismiss,  as  well  as  the  other  matters  discussed  in  the 
briefs.  The  judgment  is  aflSrmed.  All  the  justices  con- 
curring. \ 
3  (N.  a.)  A.  &  E.  R.  Gas.— 19 
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Kellerman 

V. 

Kansas  City,  St.  J.  &  C.  B.  Railroad  Co. 

{Missouri  Supreme  Court,  Div,  No,  2,  Feb,  4.  1896.) 

Agreement  for  Freight.— Where  the  petition  alleged,  and  answer  ad- 
mitted, that  the  consideration  for  transportation  was  the  regular  tariff 
rates,  it  must  be  held  that  such  was  the  contract  between  the  parties  in 
the  absence  of  an  averment  of  fraud  or  deceit.  Furthermore,  a  shipper 
is  conclusively  presumed  to  know  the  contents  of  the  contract  of  ship- 
ment which  lie  signs  in  the  absence  of  fraud  or  deceit. 

Schedule  of  Freight  Rates.— In  the  absence  of  a  fixed  rate  in  the  con- 
tract of  shipment,  the  rate  10  be  charged  for  transportation  of  freight  is 
that  fixed  by  the  schedule,  which  is  required  by  statute  to  be  posted  in 
every  station. 

Carrier  Limiting  its  Liability! — Though  a  carrier  may  not  limit  its 
liability  for  negligence,  yet  it  may  by  contract,  entered  into  for  valuable 
consideration,  limit  the  amount  of  damages  to  be  paid  by  it  in  conse- 
quence of  any  loss  through  its  negligence. 

Same— Want  of  Consideration. — Where  it  was  agreed  between  the  ship- 
per and  the  carrier  that  the  maximum  value  of  the  animals  shipped  did 
not  exceed  a  specified  amount,  but  the  shipper  received  no  special  or 
reduced  rates  in  consideration  of  the  agreement,  held,  that  the  agree- 
ment was  without  consideration  and  void,  and  parol  evidence  wasadmissi- 
ble  for  the  purpose  of  showing  the  actual  value  of  the  animal. 

Appeal  from  Nodaway  county,  circuit  court,  C.  A.  Anthony, 
Judge.     Affirmed, 

Plaintiffs,  who  were  partners  at  the  time  of  entering  into 
the  contract  out  of  which  this  controversy  arose,  brought  this 
suit  against  defendant  to  recover  damages  from  it,  as  a  com- 
mon carrier  for  the  breach  of  a  contract  to  transport  from 
Maryville,  Mo.,  to  Kansas  City,  Mo.,  one  bull.  In  the 
circuit  court,  plaintiffs  recovered  judgment,  from 
Oateiuted.  ^hj^h  said  judgment  defendant  appealed  to  the 
Kansas  City  court  of  appeals,  where  the  judgment  was  af- 
firmed ;  but,  on  dissent  by  one  of  the  members  of  that  court, 
the  cause  was  certified  to  this  court,  on  the  ground  that  the 
opinion  of  the  court  of  appeals  is  in  conflict  with  the  decision 
of  the  supreme  court.     The  petition  alleges  that  the  value 
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of  the  bull  was  $250,  which  defendant  agreed,  in  considera- 
tion of  the  regular  tariff  rate  per  car  to  be  paid  to  it  by  plain- 
tiffs, to  transport  from  Maryville  to  Kansas  City,  Mo. ;  that 
defendant  never  carried  the  bull  to  the  place  of  destination, 
nor  was  said  bull  ever  delivered  to  plaintiffs,  but  had  been 
wholly  lost  to  them,  through  the  negligence  of  defendant. 
Defendant  answered,  denying  that  it  had  neglected  to  per- 
form its  duty  as  a  common  carrier  in  the  transportation  of 
the  bull,  and  alleged  that,  while  transporting  it  with  due 
care,  it  died  in  the  car,  while  in  transit,  and  for  that  reason 
was  not  delivered  at  the  place  of  destination.  The  answer 
further  alleged  that  the  animal  was  shipped  under  a  special 
contract,  by  which  it  was  expressly  agreed  between  plaintiffs 
and  defendant  that,  in  case  of  loss  of  the  bull,  its  value  should 
not  exceed  $50,  whether  such  loss  resulted  from  accident  or 
negligence  on  the  part  of  defendant,  and  that  defendant  did 
not  assume  a  liability  to  exceed  that  sum.  By  replication, 
plaintiffs  admitted  that  their  agent  signed  a  contract  for 
shipment  prepared  by  the  agent  of  the  defendant,  but  plain- 
tiffs state  that  such  contract  was  prepared  without  any  sugges- 
tion, statement,  or  word  from  them  or  their  agent  as  to  the 
value  of  said  bull ;  that  defendant  did  not  inquire  as  to  the 
value,  nor  did  plaintiffs  fix  it ;  that  no  agreement  was  made 
as  to  the  rate  based  upon  reduction ;  that  the  rate  of  freight 
was  not  fixed,  but  the  same  was  to  be  fixed  at  destination. 

The  bull  was  transported  under  a  bill  of  lading  issued  by 
defendant  to  plaintiffs,  and  signed  by  their  agent  for  them, 
which  reads  as  follows : 

(Duplicate.) 
Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad. 

LIVE  STOCK  CONTRACT. 

Live  stock  in  quantities  less  than  a  full  car  load,  will  be  charged 
for  according  to  the  company's  schedule  of  rates  in  effect  from  time 
to  time. 

Live  stock  in  car  loads  or  less,  will  not  be  taken  unless  this  con- 
tract is  executed  by  the  company's  agent  aud  the  shipper. 

Different  kinds  of  live  stock  must  not  be  loaded  in  the  same  car. 

Agents  of  this  company  are  not  authorized  to  agree  to  forward 
live  stock  to  be  delivered  at  any  specified  time,  or  for  any  particular 
market. 
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Current  rules  will  govern  in  passing  owners  or  their  agents  in 
charge  of  live  stock. 

Parties  so  passed  must  ride  in  the  caboose  attached  to  the  traia 
carrying  the  stock. 

Agents  at  stations  where  stock  is  loaded  will  give  no  passes,  but 
the  name  or  names  of  the  person  or  persons  who  are  ACTUALLY 
entitled  to  pass  free  with  the  stock,  must  be  entered  in  ink  on  the 
back  of  the  contract  dy  the  party  himself^  which,  when  certified  to 
by  the  company's  agent,  is  authority  for  conductor  of  train  to- 
honor  same. 

Draw  a  pen  through  lines  not  filled  out. 

AGENTS  WILL  PERMIT  ONLY  THE  NAMES  OF  THE 
OWNERS  OR  BONA  FIDE  EMPLOYES  WHO  ACCOM- 
PANY THE  STOCK,  TO  BE  ENTERED  ON  THE  BACK 
OF  THE  CONTRACT,  WITHOUT  REGARD  TO  PASSES 
ALLOWED  BY  NUMBER  OF  CARS. 

The  contract,  when  endorsed  by  the  person  in  charge,  and  signed 
in  ink  by  agent,  will  entitle  such  person  or  persons  to  ride  on  same 
train  with  stock  to  care  for  same,  but  will  not  entitle  holder  of  con- 
tract to  ride  on  any  other  train,  nor  will  contract  be  accepted  for 
passage  on  any  passenger  train. 

Conductor  of  freight  train  must  punch  contract,  or  in  the  absence 
of  punch,  will  endorse  his  name  on  back  of  contract  when  presented 

for  passage. 

Live  stock  contracts  are  not  good  for  return  passage.  Parties  en- 
titled to  return  passage  will  be  provided  with  Drover's  return  tickets, 
on  application  to  proper  office.  Conductors  will  be  held,  strictly 
responsible  for  permitting  persons  to  ride  on  stock  contracts  except 
when  in  charge  of  live  stock. 

An  addition  of  25  per  cent  will  be  made  to  the  rate  for  each  loo 
per  cent  or  fraction  thereof,  declared  by  the  shipper  to  be  the  valua- 
tion of  his  live  stock,  above  the  valuation  set  forth  below.  And  in 
no  event  shall  the  company  be  liable  for  loss  of,  or  damage  to,  said 
live  stock,  to  an  amount  exceeding  such  declared  valuation. 

For  the  purposes  of  the  trial,  the  following  stipulation  was 
entered  into  between  the  parties:  **  It  is  agreed  by  and 
between  the  parties  to  this  suit  that  the  following  facts  may 
be  considered  as  admitted  by  both  parties  at  the  trial  of  this 
case:  That  on  the  20th  day  of  July,  1892,  the  defendant,  at 
its  station  at  Maryville,  Mo.,  received  of  plaintiffs  one 
thoroughbred  bull,  to  be  transported  by  the  defendant  over 
its  railroad  from  Maryville  to  Kansas  City,  Mo.,  as  a  common 
carrier.  That  said  animal  was  tied  in  the  end  of  the  car,  with 
the  end  and  the  side  doors  of  the  car  left  open  for  ventilation, 
the  day  being  extremely  warm.     That  such  shipment  was 
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Maryville  Station. 

This  Contract,  made  and  entered  into  this  20th  day  of  July, 
A.  D.  1892,  by  and  between  Bellows  &  Son,  of  Maryville,  of 
the  first  part,  and.  the  Kansas  City,  St.  Joseph  &  Council 
Bluffs  Railroad  Company,  of  the  second  part,  VVitnesseth, 
that  for  and  in  consideration  of  tariff  dollars  per  car,  the  said 
railroad  company  agrees  to  transport  one  car  from  Maryville 
to  Kansas  City,  to  be  loaded  with  i  bull,  ^nd  in  consideration 
thereof,  the  said  first  party  agrees  to  deliver  said  property  for 
shipment  upon  the  above  terms,  it  being  hereby  expressly 
agreed  that  the  value  of  said  live  stock  does  not  exceed  the 
following  valuation'.  ^ 

Each  Horse  (Gelding  or  Mare)  or  Pony,  Mule,  Stallion 

or  Jack $100 

Each  Ox  or  Bull 50 

Each  Cow 30 

Each  Calf. 10 

Each  Pig 10 

Each  Sheep  or  Goat 3 

(When  the  declared  valuation  is  greater  than  that  specified 
above,  the  agent  will  erase  the  printed  valuation,  insert  de- 
clared valuation  and  charge  accordingly,  noting  such  valua- 
tion on  way-bill.)  And  that  the  above  rate  of  transportation 
is  based  upon  the  agreement  that  in  case  of  loss  or  damage, 
whether  resulting  from  accident  or  ihe  negligence  of  said  rail- 
road company  or  its  servants,  said  railroad  company  does  not 
assume  a  liability  for  such  loss  or  damage  to  exceed  the  said 
valuation  for  each  animal. 

Stock  to  be  loaded  and  unloaded,  watered  and  fed  by  the 
said  first  party  or  his  agents. 

Persons  in  charge  of  stock  will  not  be  permitted  to  ride  in 
cars  with  stock. 

And  in  consideration  of  free  transportation  for. . .  .persons, 
hereby  given  by  said  Railroad  Company,  such  persons  to  ac- 
company the  stock,  it  is  agreed  that  the  cars  containing  stock 
of  said  first  parly  are  in  sole  charge  of  such  persons  or  his 
agents,  for  the  purpose  of  attention  and  protection  to  the 
stock  while  in  transit,  and  the  company  assumes  no  responsi- 
bility for  safety  to  stock  in  charge  of  the  shipper  or  hisajjents, 
whether  from  theft,  heat  or  cold,  jumping  from  a  car,  injury 
in  loading  and  unloading,  injury  or  damage  which  slock  may 
do  themselves,  or  which  may  arise  from  the  reasonable  ckJay 
of  trains,  or  from  any  other  cause  or  accident  or  injury  except 
those  occurring  by  reason  of  gross  negligence  of  the  company. 

In  consideration  of  the  rate  and  ihe  privileges  above  named, 
it  is  further  agreed  by  the  shipper  that  no  claim  for  damages 
that  may  accrue  under  this  contract  shall  be  valid  against  said 
railroad  company  unless  a  claim  for  such  damage  shall  be 
made  in  writing,  verified  by  affidavit,  and  delivered  to  the  Gen- 
eral Freight  Agent  of  said  railroad  company  at  St.  Joseph, 
Mo.,  or  to  the  Agent  of  the  company  at  the  station  from  which 
the  stock  is  shipped,  or  to  the  agent  of  the  railroad  company 
at  pojnt  of  destination,  within  ten  days  from  the  time  said 
stock  is  removed  from  said  cars. 

WITNESS,  the  name  of  the  railroad  company,  by  its  duly 
authorized  agent,  and  the  signature  of  the  shipper  hereto,  the 
day  and  year  first  above  written. 

The  Kansas  City,  St.  Joseph  and  Council  Bluffs  Rail- 
road Co.,  By  P.  W.  Moore,  Agent, 

Frank  Bellows  &  Son,  Shipper, 


294  FREIGHT   RATES  [^(n.' 3.7* 

Kellermau  f>.  Kansas  Cily,  St.  J.  *fc  C.  B.  Railroad  Co. 

made  by  Frank  Bellows  &  Son  for  the  plaintiffs,  under  a  con- 
tract of  shipment  then  executed  and  signed  by  the  parties, 
and  which  is  hereto  attached,  and  made  part  hereof.  That, 
after  said  bull  was  loaded,  the  agents  of  the  defendant  in 
charge  of  said  train,  against  the  judgment  and  request  of  said 
Bellows  &  Son,  closed  the  side  doors,  and  sealed  them,  the 
end  doors  remainihg  open.  That,  when  the  car  containing 
the  bull  reached  St.  Joseph,  Mo.,  the  bull  was  found  dead, 
and  was  there  unloaded,  and  not  delivered  at  Kansas  City, 
Mo.  That  said  bull  was  in  good  condition,  as  far  as  known, 
at  the  time  of  shipment,  and  no  cause  is  known  for  its  death, 
except  the  heat.  Parties  may  introduce  evidence  not  in 
conflict  with  the  foregoing."  At  the  trial  the  plaintiffs  were 
permitted  to  prove,  over  the  objection  of  defendant,  that,  at 
the  time  of  signing  the  bill  of  lading  for  the  shipment  of  the 
bull,  nothing  was  said  about  the  value  of  the  bull  or  the  rate 
of  freight  to  be  paid.  The  evidence  tended  to  show  the  bull 
to  have  been  worth  $225  at  the  time  of  the  shipment.  The 
cause  was  tried  by  the  court,  sitting  as  a  jury.  No  declara- 
tions of  law  were  asked  or  given.  The  judgment  was  for 
plaintiffs  for  the  sum  of  $225. 

Spencer  &  Mos7nan  and  W.   W,  Ramsay^  for  appellant. 
E,  A.  Vinsonkaler,  for  respondents. 

Burgess,  J. — As  the  petition  alleged  **  that,  in  considera- 
tion of  the  regular  tariff  rates  per  car  to  be  paid,  defendant 
agreed  to  transport  said  bull  to  the  city  of  Kansas,"  and  this 
averment  was  admitted  in  the  answer,  which  stated  that  the 
regular  tariff  rate  was  agreed  upon  by  the  terms  of  the  con- 
tract, it  must,  in  the  absence  of  an  averment  that 
preMnmption  ^j^g  contract  was  obtained  by  fraud  or  deceit,  be  held 
coutract.  that  such  was  the  contract   of  shipment   entered 

into  between  the  parties.  Furthermore,  it  has  been 
repeatedly  held  by  this  court  that  where  a  shipper,  in  the 
absence  of  fraud  or  deceit,  signs  a  contract  of  shipment,  he  is 
conclusively  presumed  to  know  its  contents,  terms,  and  con- 
ditions, and  to  have  assented  thereto.  O* Bryan  v,  Kinney, 
74  Mo.  125;  Railway  Co.  v,  Cleary,  77  Mo.  634,  16  Am.  & 
Eng.  R.  Cas.  122;  Rice  v.  Railway  Co.,  63  Mo.  314. 

In  the  absence  of  a  fixed  rate,  in  dollars  and  cents,  for 
freight  on  the  shipment  of  the  bull,  being  specified  in  the 
contract  of  shipment,  the  rate  to  be  charged  was  the  customary 
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rates,  such  as  were  fixed  by  the  schedules  showing  the  rates 
for  freight  which  the  defendant  had  established,  and  which 
were  in  force  at  the  time  upon  the  line  of  its  road  upon  which 
the  animal  was  shipped,  copies  of  which  schedules 
are  required  by  section  2639,  Rev.  St.,  to  be  kept  Schedule  rate, 
posted  in  every  depot  or  station  upon  said  road, 
in  such  place  where  the  same  can  be  conveniently  inspected 
by  every  person  interested  in  the  same,  and  to  be  filed  with 
the  railroad  commissioners  of  this  state;  and,  from  the  date 
of  such  filing,  the  rates  and  charges  specified  in  such  schedule, 
not  being  in  excess  of  any  statutory  maximum  rates,  become 
the  established  rates  of  such  common  carrier.  There  is  no 
averment  in  the  pleadings  that  plaintiffs  did  not  know  what 
the  tariff  rates  were,  and,  even  if  there  had  been,  it  would 
not  have  availed  them  anything,  because  they  could  not  com- 
plain of  that  which  they  ought  to  have  known,  and,  by  reason 
of  their  own  negligence,  did  not  know.  They  could  have 
easily  ascertained  defendant's  rates  by  an  examination  of 
the  schedule  of  rates  which  was  posted  up  in  defendant's 
depot  or  station,  for  the  information  and  benefit  of  its  patrons. 
Under  the  agreed  statement  of  facts,  the  court  was  justified 
in  finding  against  defendant  on  the  ground  of  negligence. 
The  vital  question  in  the  case,  however,  is  as  to  the  measure 
of  damages  which  plaintiffs  were  entitled  to  recover.  As 
bearing  upon  this  question,  the  court,  over  the  objection  of 
defendant,  permitted  the  plaintiffs  to  introduce 
parol  evidence  to  the  effect  that  there  was  nothincr  "*■•■■"•  ®' 
said  between  the  contracting  parties,  at  the  time  of 
the  shipment  of  the  bull  and  the  execution  of  the  contract  of 
shipment  or  bill  of  lading,  as  to  the  rate  of  freight  to  be  paid, 
or  as  to  his  value,  and  that  the  bull  was  then  of  greater  value 
than  the  maximum  value  fixed  by  the  bill  of  lading.  From 
the  view  we  take  of  the  case,  it  is  wholly  immaterial  whetfier 
there  was  anything  said  at  the  time  of  shipment  as  to  the 
value  of  the  bull  or  not,  for  whatever  may  have  been  said  was 
merged  in  the  printed  contract,  which  must  be  taken,  in  the 
absence  of  fraud  or  mistake,  as  the  sole  evidence  of  the  final 
agreement  of  the  parties,  as  to  everything  incorporated  in  it. 
Long  z\  Railroad  Co.,  50  N.  Y.  76;  Snider  v.  Express  Co., 
63  Mo.  377;  Grace  v,  Adams,  100  Mass.  507;  Belger  v. 
Dinsmore,  51   N.  Y.  166;  O'Bryan  v.  Kinney,  supra.     This 
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evidence  was  competent  for  the  purpose  of  fixing  the  actual 
value  of  the  bull,  which  was  not  fixed  by  the  bill  of  lading. 

That  a  carrier  may,  by  special  or  express  contract  fairly  and 
understandingly  made,  limit  his  common-law  liability,  and 
the  shipper  release  the  carrier  from  its  obligation  as  insurer 
of  his  property,  is  well-settled  law;  but  it  is 
bJiTt*."*  *"  equally  well  settled  that  the  carrier  cannot,  by  any 
kind  of  agreement  or  contract,  exempt  itself  from 
losses  accruing  by  reason  of  its  own  negligence. 

The  defendant  could  not  have,  by  any  sort  of  contract, 
limited  its  liability  against  its  own  negligence  in  the  transpor- 
tation of  the  bull;  but  it  does  not  follow  that  it  could  not,  by 
contract  fairly  entered  into,  for  a  valuable  consideration,  limit 
the  amount  of  damages  to  be  paid  by  it  in  consequence  of 
any  loss  which  the  owners  might  sustain  by  reason  of  loss  of 
or  injury  to  the  animal  by  the  carrier's  negligence.  It  is 
difficult  to  see  how  a  contract  by  which  it  is  expressly  agreed 
that  the  value  of  an  animal  shipped  does  not  exceed  a  certain 
sum  can,  in  case  of  its  injury,  loss,  or  death,  by  reason  of  the 
negligence  of  the  carrier,  be  construed  as  a  contract  exempting 
the  carrier  from  its  common-law  liability  for  damages  on 
account  of  its  own  negligence. 

Harvey  v.  Railroad  Co.,  74  Mo.  538,  6  Am.  &  Eng.  R. 
Cas.  293,  was  a  suit  for  injuries  to  a  horse  while  in  transit 
over  defendant's  road,  and  by  special  contract  the  horse  was 
shipped  at  reduced  rates,  and,  if  injured  or  killed,  his  value 
fixed  at  $100.  The  court  said:  **  We  do  not  regard  a  con- 
tract limiting  a  right  of  recovery  to  a  sum  expressly  agreed 
upon  by  the  parties  as  representing  the  true  value  of  the 
property  shipped  as  a  contract  in  any  degree  exempting  the 
carrier  from  the  consequences  of  its  own  negligence.  Such 
a  contract,  fairly  entered  into,  leaves  the  carrier  responsible 
for  its  negligence,  and  simply  fixes  the  rate  of  freight,  and 
liquidates  the  damages.  This,  we  think,  it  is  competent  for 
the  carrier  to  do.  And  where  the  reduced  value  is  voluntarily 
fixed  by  the  shipper,  with  a  view  of  obtaining  a  less  rate  of 
freight,  without  any  knowledge  on  the  part  of  the  carrier  that 
the  property  was  of  greater  value,  it  would  be  a  fraud  upon 
the  carrier  to  permit  the  shipper  to  recover  a  greater  sum  than 
fixed  by  him.'* 

Hart  V,  Railroad  Co.,  112  U.  S.  331,  18  Am.  &  Eng.  R. 
Cas.  604,  was  an  action  for  damages  against  the  defendant  as 
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common  carrier  for  breach  of  a  contract  to  ship  five  horses, 
whose  value,  by  agreement,  was  fixed  at  not  exceeding  S200 
each.  The  court  said:  "  The  limitation  as  to  value  has  no 
tendency  to  exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on.  The  carrier  is 
bound  to  respond  in  that  value  for  negligence.  The  compen- 
sation for  carriage  is  based  on  that  value.  The  shipper  is 
estopped  from  saying  that  the  value  is  greater.  The  articles 
have  no  greater  value,  for  the  purposes  of  the  contract,  of 
transportation,  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of  public  policy.  On  the 
contrary,  it  would  be  unjust  and  unreasonable,  and  would 
be  repugnant  to  the  soundest  principles  of  fair  dealing  and  of 
the  freedom  of  contracting,  and  thus  in  conflict  wth  public 
policy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of 
the  contract  of  there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss. ' ' 

In  a  recent  case  in  Rhode  Island  {Ballou  v.  Earle,  17  R,  I. 
441)  where,  by  express  contract,  the  value  of  the  package  in 
controversy  was  fixed  at  $50,  the  court  quoted  with  approval 
from  the  Hart  case  the  following:  "  There  is  no  justice  in 
allowing  the  shipper  to  be  paid  a  large  value  for  an  article 
which  he  has  induced  the  carrier  to  take  at  a  low  rate  of 
freight,  on  the  assertion  and  agreement  that  its  value  is  a  less 
sum  than  that  claimed  after  a  loss.  It  is  just  to  hold  the 
shipper  to  his  agreement,  fairly  made,  as  to  value,  even  where 
the  loss  or  injury  has  occurred  through  the  negligence  of  the 
carrier.  The  effect  of  the  agreement  is  tocheapen  the  freight, 
and  secure  the  carriage,  if  there  is  no  loss;  and  the  effect  of 
disregarding  the  agreement  after  a  loss  is  to  expose  the  carrier 
to  a  greater  risk  than  the  parties  intended  he  should  assume. 
The  agreement  as  to  value  in  this  case  stands  as  if  the  carrier 
had  asked  the  value  of  the  horses,  and  had  been  told  by  the 
plaintiff  the  sum  invested  in  the  contract." 

The  same  question  was  before  the  supreme  court  of  Con- 
necticut in  Coupland  v.  Railroad  Co.,  61  Conn,  531,  55  Am. 
&  Eng.  R.  Gas.  380,  where  the  value  of  the  horse  in  con- 
troversy was,   by  express  agreement,    fixed   at   Sioo.     The 
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court  said:  '*  It  is  a  rule  established  by  some  of  the  best 
authorities,  and  one  which  we  recognize  as  expressing  the 
law,  that  when  a  contract  is  fairly  made  between  the  shipper 
and  carrier  agreeing  on  the  valuation  of  the  property  carried, 
with  the  rate  of  the  freight  based  on  the  condition  that  the 
carrier  assumes  liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage  by  the  negligence 
of  the  carrier,  the  contract  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the  amount 
for  which  the  carrier  may  be  responsible  and  the  freight  he 
receives,  and  of  protecting  himself  against  extravagant  and 
fanciful  valuations  of  the  property  after  a  loss  has  accrued." 

There  were  specified  or  reduced  rates  agreed  upon  in  the 
Hart  case,  and  the  bill  of  lading  fixed  the  value  of  the  horses 
not  exceeding  $200  each.  The  decision  *in  that  case  was 
based  upon  the  express  ground  that  the  contract  of  shipment 
was  fairly  made  by  which  the  value  of  the  property  carried 
was  agreed  upon,  with  the  rate  of  freight  based  on  the  condi- 
tion that  the  carrier  assumes  liability  only  to  the  extent  of 
the  agreed  valuation,  even  in  case  of  loss  or  damage  by  the 
negligence  of  the  carrier;  that  being  a  proper  and  lawful  mode 
of  securing  a  due  proportion  between  the  amount  for  which 
the  carrier  might  be  responsible  and  the  freight  he  receives. 

In  the  case  at  bar  it  was  expressly  argeed  that  the  value  of 
the  bull  did  not  exceed  $50.  It  will  be  observed 
CoBsideration.  that  in  all  the  cases  cited  upon  the  question  now 
under  consideration  there  was  an  express  agreement 
as  to  the  value  of  the  property,  or  its  maximum  value  fixed 
at  a  specified  amount  in  consideration  for  special  or  reduced 
rates;  while  no  reduced  or  special  rates  were  contracted  for 
in  the  case  at  bar,  nor  was  the  value  of  the  bull  fixed  at  a 
specified  sum.  In  McFadden  v.  Railway  Co.,  92  Mo.  343, 
30  Am.  &  Eng.  R.  Cas.  17,  it  was  held  that  **  a  stipulation 
in  a  written  contract  of  shipment,  placing  a  limited"  valuation 
on  the  property  shipped  in  case  of  its  loss  by  the  default  of 
the  carrier,  when  not  made  in  consideration  of  special  or 
redi:ev.\l  rates  of  shipment,  is  not  binding  on  the  shipper." 
The  same  rule  was  announced  in  Rogan  v.  Railway  Co.,  51 
Mo.  App.  665;  Duvenick  v.  Railroad  Co.,  57  Mo.  App.  550; 
Conover  v.  Express  Co.,  40  Mo.  App.  31.  Under  these 
authorities,  we  must  hold  that  there  was  no  consideration  for 
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the  maximum  value  placed  on  the  bull,  and  the  contract  is  in 
that  respect  void. 

There  is  no  pretense  that  the  value  of  the  bull  was  mis- 
represented by  plaintiffs  for  the  purpose  of  obtaining  reduced 
rates  on  its  shipment,  or  that  any  statement  whatever  was 
made  with  respect  to  its  value  at  that  time ;  and  as  its  maxi- 
mum value  was  fixed  at  a  sum  not  exceeding  $50,  under  the 
circumstances,  parol  evidence  was  admissible  for  the  purpose 
of  showing  its  actual  value,  although  it  may  have  been  above 
or  below  that  amount.      McFadden  v.  Railway  Co.,  supra. 

Finding  no  error  in  the  record  which  would  justify  a 
reversal,  the  judgment  of  the  Kansas  City  court  of  appeals  is 
affirmed. 

Gantt,  P.J.,  and  Sherwood,  J.,  concur. 


Horton 
Norwalk  Tramway  Co. 

(Connecticut  Supreme  Court  of  Errors,  June  7,  1895.) 

Sunday  Travel. — Gen.  Stats,  of  Connecticut,  §  1569,  prohibiting  secu- 
lar labor  on  Sunday,  when  read  in  connection  with  the  Pub.  Acts  of 
1882,  p.  124,  Pub.  Acts  of  1883,  p.  258,  repealing  the  provisions  against 
Sunday  travel,  does  not  prohibit  traveling  for  pleasure  upon  a  street 
car  on  Sunday,  and  a  carrier  is  not  exempt  from  liability  for  negligence. 

Appeal  from  Fairfield  county  superior  court.     Affirmed. 

Robert  E.  De  Forest,  for  appellant. 
Joseph  A .  Gray,  for  appellees. 

Baldwin,  J. — The  defendant  claims  that  the  plaintiffs 
cause'  of  action  is  founded  on  a  contract  which  was  entered 
into  in  violation  of  Gen.  St.  §  1569.  That  section 
provides  that  **  every  person  who  shall  do  any  ^^••^  ■***•*• 
secular  business  or  labor,  except  works  of  necessity  or  mercy, 
or  keep  open  any  shop,  warehouse,  or  manufacturing  or 
mechanical  establishment,  or  expose  any  property  for  sale,  or 
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engage  in  any  sport  or  recreation,  on  Sunday,  between  sunrise 
and  sunset,  shall  be  fined  not  more  than  four  dollars,  nor  less 
than  one  dollar." 

To  determine  the  meaning  of  these  provisions,  it  is  neces- 
sary to  examine  their  history.  Our  statutes,  so  late  as  the 
beginning  of  this  century,  required  every  one  to 
Snnday  tra? el.  attend  public  worship  on  Sunday,  unless  necessarily 
prevented,  and  forbade,  not  only  the  transaction 
upon  that  day  of  any  manner  of  secular  business,  upon  land 
or  water,  but  also  all  recreation,  all  traveling,  except  from 
necessity  or  charity,  and  even  leaving  the  house,  **  unless  to 
attend  upon  the  public  worship  of  God,  or  some  work  of 
necessity  or  mercy."  St.  1808,  tit.  140,  p.  577.  Of  these 
provisions  the  following  only  remained  in  force  in  1875 
(Revision  of  1875,  tit.  20,  c.  9,  pp.  521,  522): 

**  Sec.  57.  Every  person  who  shall  travel,  or  do  any  secular 
business,  or  labor,  except  works  of  necessity,  or  mercy,  or 
keep  open  any  shop,  warehouse,  or  manufacturing  or  mechan- 
ical establishment,  or  expose  any  property  for  sale,  or  engage 
in  any  sport  or  recreation  on  Sunday,  between  sunrise  and 
sunset,  shall  be  fined  not  more  than  four  dollars,  or  less  than 
one  dollar;  but  hay  wards  may  perform  all  their  official  duties 
on  said  day. 

**  Sec.  58.  Every  person  who  shall  be  present  at  any  con- 
cert of  music,  dancing,  or  other  public  diversion  on  Sunday, 
or  on  the  evening  thereof,  shall  be  fined  four  dollars." 

**  Sec.  62.  Every  proprietor  or  driver  of  any  vehicle,  not 
employed  in  carrying  the  United  States  mail,  who  shall  allow 
any  person  to  travel  therein,  on  Sunday  between  sunrise  and 
sunset,  except  from  necessity  or  mercy,  shall  be  fined  twenty 
dollars,  to  be  paid  to  the  town  in  which  the  offense  is  com- 
mitted." 

In  1882  section  57  was  amended  by  striking  out  the  words 
**  travel  or,"  and  in  the  following  year  section  62  was  repealed. 
Pub.  Acts  1882,  p.  124;  Pub.  Acts  1883,  P-  258.  In  1887 
(Gen.  St.  §  3523)  it  was  provided  that  no  railroad  company 
shall  run  any  train  on  any  road  operated  by  it  within  this 
state,  between  sunrise  and  sunset  on  Sunday,  except  from 
necessity  or  mercy,  or  for  the  carriage  of  mails  or  preservation 
of  freight.  The  terms  of  this  statute,  the  manner  in  which 
it  was  incorporated  in  the  Revision  of  1888,  and  the  provi- 
sions of  the  act  of  1893,  c.  169,  p.  307,  **  concerning  street 
railways,"  are  such  as  to  make  it  clear  that  the  legislation  of 
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1887  was  not  intended  to  affect  railroads  of  the  latter  descrip- 
tion. In  1889  it  was  enacted  that  *'  no  person  who  receives 
a  valuable  consideration  for  a  contract,  express  or  implied, 
made  on  Sunday,  shall  defend  any  action  upon  such  contract 
on  the  ground  that  it  was  so  made,  until  he  restores  such 
consideration.''  Pub.  Acts  1889,  c.  130,  p.  72.  In  view  of 
this  course  of  legislation  during  the  last  twenty  years  on  the 
subject  of  the  observance  of  Sunday,  it  is  plain  that  the 
prohibitions  of  secular  business  and  engaging  in  recreation 
contained  in  Gen.  St.  §  1569,  must  be  read  with  reference  to 
the  environment  in  which  they  appeared  in  the  Revision  of 
1875.  The  act  of  1882  was  obviously  intended  to  make 
traveling  on  Sunday  no  longer  punishable  as  an  offense  against 
the  law,  and  that  of  1883,  was  passed  to  relieve  from  any 
penalty  the  owner  or  driver  of  the  vehicles  used  for  such 
travel. 

The  defendant  has  the  general  powers,  and  is  subject  to 
the  general  restrictions,  appertaining  to  street-railway  com- 
panies. 10  Priv.  Laws,  p.  1068;  Sp.  Acts  1893,  p.  975,  §8. 
Nothing  in  its  charter,  or  in  the  public  statutes  of  the  state, 
makes  any  special  provision  as  to  the  operation  of  its  road  on 
Sunday.  To  continue  its  operation  upon  that  day  was  there- 
fore not  prohibited.     Carroll  v.  Railroad  Co.,  58  N.  Y.  126. 

The  use  of  vehicles,  in  which  to  ride  to  church  or  go  to  the 
performance  of  any  work  of  necessity  or  mercy,  on  Sunday 
has  always  been  permissible.  The  letting  of  vehicles  for 
Sunday  travel  on  the  highway,  whatever  its  purpose  might 
be,  has  not  been  forbidden  since  1883.  The  greater  includes 
the  less,  and,  when  the  statute  which  might  have  made  it 
illegal  to  let  an  entire  street  car  for  Sunday  use  was  repealed, 
it  ceased  to  be  illegal  to  admit  a  single  passenger  to  a  seat 
in  one  upon  that  day,  or  to  take  the  usual  fare  from  him  for 
such  a  ride.  It  is  true  that  engaging  in  any  recreation  on 
Sunday  is  still  prohibited  by  Gen.  St.  §  1569,  and  that  the 
term  **  recreation  "  may  be  used  in  a  sense  which  would 
include  taking  a  ride  for  pleasure  in  a  street  car.  That  it  is 
not  so  used,  however,  in  the  statute  in  question,  is  fairly  to 
be  implied  from  the  action  of  the  legislature  in  1882. 

The  contract  between  the  company  and  Mrs.  Horton  being 
a  valid  one,  it  is  unnecessary  to  inquire  whether  the  plaintiffs' 
complaint  is  so  drawn  as  to  make  it  the  basis  of  their  action. 
There  is  no  error  in  the  judgment  appealed  from.  The  other 
judges  concurred. 
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Harkins 

V. 

Pittsburgh,  A.  &  M.  Traction  Co. 

{Pennsylvama  Supreme  Court,  Jan,  6,  1 896.) 

Contributory  Negligence. — The  parents  of  a  child  intrusted  it  to  the 
care  of  its  uncle,  a  boy  about  14,  who  had  frequently  aided  in  taking 
care  of  the  child.  The  child  was  run  over  by  a  street  car.  Held,  that  a 
jury  were  warranted  in  finding  that  the  parents  were  not  guilty  of  con- 
tributory negligence  in  intrusting  the  boy  with  the  care  of  the  child. 

Appeal  from  Allegheny  county  court  of  common  pleas. 
Affirmed. 

A    M,  Neeper,  for  appellant. 
Marshall  &  Sprout^  for  appellee. 

Fell,  J. — This  action  was  brought  by  a  father  to  recover 
for  expenses  and  loss  of  services  resulting  from  an  injury  to 
his  minor  child.  The  only  assignment  of  error  to 
CftMsuted.  ^^  considered  relates  to  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant.  The  testimony  in  rela- 
tion to  the  rate  of  speed  at  which  the  car  was  moving,  to 
obstructions  in  the  street,  to  the  attention  which  the  motor- 
man  gave  to  his  duties,  and  to  the  question  whether  the  child 
who  was  injured  came  so  suddenly  upon  the  track,  from 
behind  a  wagon,  as  not  to  be  seen  in  time  to  stop  the  car 
before  he  was  struck,  was  conflicting  and  contradictory. 

If  credit  is  given  to  the  plaintiff's  witnesses,  the  car  was 
moving  at  an  unusually  high  rate  of  speed ;  the  view  of  the 
whole  street  in  front  was  unobstructed ;  the  child  was  seen, 
by  passengers  in  the  car,  walking  from  the  foot  pavement  to 
the  track,  and  would  have  been  seen  by  the  motorman,  if 
he  had  properly  attended  to  his  duty,  long  enough  before  the 
point  of  the  accident  was  reached  to  have  enabled  him  to 
stop  the  car.  The  motorman,  instead  of  looking  ahead,  was 
looking  at  a  house  at  the  side  of  the  street,  where  a  number 
of  persons  had  assembled ;  and  he  was  negligent  in  not  sooner 
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stopping  the  car,  and  thus  avoiding  the  more  serious  injuries 
which  resulted  from  his  clothing  becoming  entangled  in  the 
machinery.  This  testimony  was  sufficient  to  carry  the  case  to 
the  jury,  unless  it  appeared  that  there  was  contributory 
negligence. 

The  child  injured  was  2  years  and  1 1  months  old.  '  His 
mother  had  asked  her  brother,  the  childs'  uncle,  a  boy  14 
years  old,  to  go  to  a  store  on  the  opposite  side  of  the  street 
for  a  loaf  of  bread.  The  child  begged  to  go  with  him.  For 
greater  safety  the  mother  carried  the  child  across  the  street, 
and  left  him  on  the  pavement,  in  the  care  of  his  uncle.  The 
two  children  walked  down  the  street  together,  a  short  dis- 
tance, when  the  younger  asked  the  older  to  get  him  a  piece 
of  ice  from  a  wagon  standing  on  the  other  side  of  the  street. 
Cautioning  him  to  remain  where  he  was,  the  older  boy  ran 
across  the  street,  got  the  ice,  and  started  to  return.  As  he 
stepped  down  from  the  wagon  he  noticed  that  the  child  had 
started  to  follow  him,  and  was  then  on  the  car  tracks.  The 
car  was  at  the  distance  of  the  width  of  two  or  three  stores, 
and  moved  so  rapidly  that  the  child  was  struck  before  he  could 
reach  him. 

The  only  question  raised   at   the  trial,    which    has   been 
argued   here   is  whether  the    parents   of  the  child  who  was 
injured  negligently  permitted  him  to  go  upon  the  street  with- 
out a  suitable  protector.     The  defense  was  con- 
fined to  this  ground,  and  the  question  of  imputable  ^l^^^^^^ 
negligence  was   not   considered  and  is    not   now 
raised.     The  older  boy  was    14   years  of   age.     He  was   a 
member  of  his  sister's  family,  and  had  frequently  aided  in 
taking  care  of  the  child.     The  presumption  is  in  favor  of  his 
capacity  as  a  care  taker,  and  there  was  no  evidence  of  his 
incapacity,  unless  it  be  found  in  the  particular  occurrence 
under  investigation.     The  question  was  for  the  jury,  and  the 
case  should  not  have   been   withdrawn.     The  judgment  is 
affirmed. 
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San  Antonio  &  A.  P.  R.  Co. 

V. 

Bergsland. 

{Texas  Court  of  Civil  Appeals,  Jan.  9, 1896.) 

Action  for  Personal  Injuries — Negligence  of  Child. — In  an  action  for 

personal  injuries  to  a  child,  it  is  proper  for  the  jury,  in  passing  upon  the 
neglijjrence  of  the  child,  to  take  inio  consideration  its  age  and  discretion. 
Power  of  City  Council  to  Close  Streets. — A  city  council  cannot,  in  the 
absence  of  power  conferred  by  charter  or  by  general  law,  close  streets  to 
the  public  and  give  a  railroad  the  exclusive  use  thereof. 

Appeal  from  Harris  county  district  court.     Affirmed, 

O.  T,  Holty  for  appellant. 

Wm,  H,  Cranky  Sr.,  for  appellee. 

Garrett,  C.J. — This  was  an  action  brought  in  the  district 
court  of  Harris  county  by  Charles  Bergsland  to 
recover  damages  sustained  by  his  son,  Clarence, 
while  he  was  attempting  to  cross  the  track  of  appellant,  which 
ran  along  Broadway  street,  in  the  city  of  Houston,  at  its 
intersection  with  Dallas  street  in  said  city.  Appellee  averred 
in  his  petition  that  the  crossing  was  negligently  blockaded  by 
a  train  of  cars,  and  that  his  son  attempted  to  pass  between 
or  climb  over  the  train  upon  the  representation  of  a  servant  of 
appellant  that  he  might  safely  cross,  and  in  so  doing  was 
injured  by  the  negligent  forcing  and  jamming  together  of  the 
cars.  The  petition  averred  that  the  servant  who  made  the 
representation  had  the  power  to  direct  persons  when  to  cross 
the  track,  ard  when  it  would  be  safe  to  do  so;  that  said 
Clarence  was  of  the  tender  age  of  nine  years,  and  did  not  have 
the  caution  and  judgment  to  appreciate  the  danger,  and 
relied  upon  the  statements  of  the  servant  of  appellant  in 
charge  of  the  train,  and  used  all  due  care  and  caution.  He 
further  alleged  the  negligence  and  carelessness  of  appellant 
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in  blockading  the  street,  and  failure  to  provide  a  watchman 
for  the  crossing,  and  negligence  in  suddenly  moving  and 
jamming  the  cars.  Appellant,  after  a  general  demurrer  and 
general  denial,  pleaded  that  at  the  intersection  of  Broadway 
and  Dallas  streets,  where  the  accident  occurred,  it  had  a  yard, 
and  a  great  number  of  tracks  thereon;  and  the  same  was  not 
used  by  the  public  as  a  crossing,  but  had  been  closed  by 
virtue  of  an  ordinance  of  the  city  council  of  the  city  of  Hous- 
ton, which  was  known  to  the  said  Clarence  and  the  appellee, 
or  could  have  been  known  by  them  by  the  use  of  ordinary  care ; 
also  contributory  negligence  on  the  part  of  the  boy  in  at- 
tempting to  cross  without  giving  notice  of  his  intention  to  do 
so;  that  the  appellant  and  its  agents  did  not  know  that  he 
was  about  to  cross,  and  he  was  not  invited  to  do  so,  and  that 
none  of  appellant's  employes  had  authority  to  invite  him  to 
cross  while  the  cars  were  standing  on  the  track.  The  acci- 
dent occurred  in  the  city  of  Houston,  on  November  4,  1892. 
Clarence  Bergsland  was  the  son  of  appellee.  He  was  nine 
years  old.  He  was  going  along  Dallas  street,  towards  his  home, 
and  when  he  reached  the  appellant's  tracks  on  Broadway  at  its 
intersection  with  Dallas  street  he  found  a  train  of  freight  cars 
standing  on  the  crossing.  He  waited  for  some  time,  and  at 
length  asked  a  person  there,  whom  he  took  to  be  an  employ^ 
of  the  appellant,  if  he  could  cross,  and  he  answered,  **  Yes; 
there  was  no  danger."  The  boy  waited  for  about  15  minutes 
longer,  and  then  attempted  to  pass  by  climbing  over  the 
draw-heads  of  two  cars.  While  he  was  doing  so,  the  cars  were 
mov^ed,  and  came  together,  and  caught  his  left  foot  between 
the  draw-heads,  and  mashed  it  so  that  it  had  to  be  ampu- 
tated. From  his  dress  and  occupation  at  the  time  the  boy 
thought  the  man  who  told  him  that  he  could  cross  was  an 
employ^  of  the  company.  He  was  marking  cars  and  taking 
their  numbers.  Immediately  after  the  man  told  him  that  he 
could  cross,  the  man  left  the  place,  and  went  into  the  freight 
depot.  There  was  no  watchman  or  flagman  at  the  crossing. 
No  one  was  present  when  he  attempted  to  cross.  The 
appellant  had  seven  or  eight  tracks  along  Broadway  street  at 
its  intersection  with  Dallas  street,  and  was  occupying  the 
place  of  intersection  as  a  part  of  its  depot  yard,  which  it 
claimed  the  right  to  do  to  the  exclusion  of  the  public,  under 
an  ordinance  of  the  city  vacating  and  closing  certain  streets 
as  public  streets.  Such  an  ordinance  had  been  passed  by  the 
8  (N.  8.)  A.  &  E.  R.  Gas.— 20 
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city  council  of  the  city  of  Houston.  People  frequently  passed 
over  Dallas  street,  and  to  go  from  down  town  in  the  direction 
of  appellee's  home  Dallas  street  was  a  direct  route.  One 
would  have  to  go  considerably  out  of  the  way  to  go  around 
the  space  closed  by  the  ordinance. 

Appellant's  first  assignment  of  error  is  upon  the  following 

charge  given  to  the  jury  at  the  request  of  the  appellee:  **  You 

are  charged  that  if  you  believe  from  the  evidence 

Charge  to         ^j^^^  Dallas  street  was  used  as  alleged  herein,  and 

Jury.  ^^ 

that  such  use  of  it  by  the  defendant  was  negli- 
gence, according  to  the  definition  hereinafter  given  you,  and 
that  such  negligence  was  the  proximate  cause  of  the  injury  to 
plaintiff's  son,  if  you  believe  that  he  was  so  injured,  then, 
although  you  may  not  believe  that  the  plaintiff's  son  was  in- 
structed to  cross  the  said  track  by  any  person  in  the  employ 
of  the  defendant,  and  within  the  scope  of  his  authority,  you 
will  find  for  the  plaintiff,  unless  you  believe  that  negligence 
of  the  plaintiff's  son  contributed  to  and  caused  the  injury  to 
him.  If  you  so  believe,  you  will  find  a  verdict  for  the 
defendant."  The  evidence  showed  that  there  was  a  use  of 
Dallas  street  by  the  company  at  its  intersection  with  Broad- 
way, along  which  it  had  several  tracks  laid,  as  a  depot  yard 
for  the  purpose  of  handling,  storing,  and  switching  cars,  to 
the  attempted  exclusion  of  the  public  from  the  use  of  the 
street.  Trains  and  cars  were  left  standing  thereon,  and  no 
watchman  or  flagman  was  kept  at  the  crossing  in  order  to 
warn  passengers  along  the  street  of  danger  in  crossing.  It  is 
true  that  appellant  claimed  the  exclusive  right  to  the  use  of 
this  street  intersection  by  virtue  of  an  ordinance  of  the  city 
of  Houston.  If  it  had  such  right  its  use  would  not  have  been 
negligent;  but,  if  it  did  not  acquire  such  right  by  the  ordin- 
ance, then  the  use  made  of  the  crossing  was  negligent.  A  train 
left  standing  on  the  crossing  for  the  length  of  time  shown  was 
likely  to  cause  a  boy  of  the  tender  age  of  appellee's  son  to 
attempt  to  cross  it,  and  with  no  watchman  to  stop  him  and 
warn  him  of  his  danger  the  accident  to  the  boy  was  a  natural 
consequence  of  the  negligent  use  of  the  crossing.  The  charge 
properly  told  the  jury  not  to  find  for  the  plaintiff  if  they 
believed  that  the  negligence  of  his  son  contributed  to  and 
caused  the  injury  to  him.  At  another  place  in  the  charge 
the  jury  were  instructed  as  to  the  meaning  of  contributory  neg- 
ligence, and  told  that  if  they  believed  from  the  testimony 
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Clarence  Bergsland  contributed  to  produce  the  injury  of  which 
the  plaintiff  complained,   although  the  same  was 
concurred    in    by    the   defendant,    the    defendant  ^^il^^^^^^ 
would  not  be  liable,  and  to  find  a  verdict  for  the 
defendant.       In    passing    upon    the    negligence    of   Clarence 
Bergsland  it  was  proper  for  the  jury  to  take  into  consideration 
his  age  and  discretion.      The  city  council  did  not  have  power 
to  close  the  intersection   of  Broadway  and   Dallas  streets  to 
the  public,  and  give  the  appellant  the  exclusive  use  thereof, 
and  the  ordinance  attempting  to   do   so  was  void.     2   Dill. 
Mun.  Corp.  (3d  ed.)  §§496,  512,  521,  650,  660,  and 
notes.     Such  power  must  come  from  the  general   Po^^'of***' 

1  It  /■      1  .  rr^i  .  cooncll  to 

law  or  the  charter  of  the  city.  There  is  no  gen--  close  streets, 
eral  law  conferring  the  power,  nor  is  it  to  be 
found  in  the  charter.  By  the  charter  of  the  city  of  Houston 
the  city  council  was  given  exclusive  control  and  regulation  of 
the  streets,  with  power  to  impose  such  terms  as  to  them 
might  seem  proper  for  the  use  of  the  sidewalks  for  any 
purpose  whatever  by  any  corporation.  Sp.  Laws  21st  Leg. 
p.  99.  Nothing  in  the  charter  authorizes  the  city  council  to 
vacate  or  close  a  street.  We  think  the  charge  was  a  correct 
statement  of  the  law,  and  there  was  no  error  in  giving  it  to 
the  jury. 

Appellant  has  complained  of  the  refusal  of  the  court  below 
to  give  in  charge  to  the  jury  special  charges  Nos.  i,  6,  and  7 
requested  by  it.    From  the  record  it  appears  that  the  identical 
charges,    ipsissimis  verbis,    were    given   to    the   jury  at    the 
request  of  the  appellant.     The  charge  No.  i  appears  given  as 
charge  No.  7,  charge  No.  6  was  given  as  charge  No.  9,  and 
charge  No.  7  was  given  as  charge  No.  8.     We  also  find  that 
the  charge,  the  refusal  of  which  is  complained  of  as  error  in 
the  fifth  assignment,  was  given  as  charge  No.  4  at  the  request 
of  appellant.    The  record  shows  the  charges  first  as  given  and 
later  as  refused.     Special  charge   No.   9  requested   by  the 
appellant  was  properly  refused.     It  was,  in  substance,  that  if 
the  defendant  did  not  know  nor  was  advised  that  Clarence 
liergsland  was  on  the  train,  or  passing  over  the  train,  or  about 
to  go  over  the  train,  and  that  the  said  train  was 
moved  while  he  was  attempting  to  go  over  it  or  ap"peTuBr**' 
under  it,  and  that  the  defendant's  employes  did  that  child  wm 
not  know  that  he  was  so  attempting  to  go   under  •ttempting  to 
it,  the  defendant  was  not  liable.     Further,  that  it  **""* 
was  necessary,  in  order  for  the  plaintiff  to  recover,  that  the 
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defendant  should  have  been  advised  that  he  was  attempting 
to  go  under  the  train.  Appellee's  cause  of  action  did  not 
rest  alone  on  the  invitation  of  an  agent  or  employ^  of  the 
appellant  to  the  boy  to  cross  over  the  cars.  Upon  the  assump- 
tion that  the  intersection  of  the  streets  where  the  cars  stood 
was  the  yard  of  appellant,  to  the  exclusive  use  of  which  it 
was  entitled,  such  an  instruction  may  have  been  proper.  But 
appellee  alleged,  and  the  evidence  shows,  that  the  place 
was  a  public  street  crossing,  and  that  the  appellant  was  negli- 
gent in  blockading  the  crossing,  and  in  occupying  it  with  the 
cars,  and  in  failing  to  have  a  watchman  at  the  place  under  the 
circumstances. 

The  ninth  and  tenth  assignments  of  error  are  not  well  taken. 
The  ninth  complains  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence  and  the  instruction  of  the  court  that  to  make 
the  appellant  liable  they  must  believe  that  the  servant  of  the 
appellant  invited  Clarence  Bergsland  to  cross  the  cars,  and 
that  the  agent  so  inviting  him  was  in  the  performance  of  his 
duty.  The  refusal  of  this  instruction,  as  we  have  already 
seen,  was  made  the  basis  of  an  assignment  of  error.  As  the 
verdict  of  the  jury  could  have  been  reached  upon  the  facts 
showing  negligence  of  the  company,  as  above  stated,  in 
blockading  the  crossing,  it  does  not  appear  that  it  is  contrary 
to  the  charge  of  the  court.  It  is  insisted  in  the  tenth  assign- 
ment that  the  evidence  showed  contributory  negligence  on  the 
part  of  appellee's  minor  son.  We  think,  taking  into  con- 
sideration the  age  of  the  boy  and  all  the  attendant  facts,  the 
finding  of  the  jury  to  the  contrary  is  well  sustained  by  the 
evidence.     The  judgment  will  be  affirmed. 
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Louisville  &  N.  R.  Co. 

V. 

McElwain. 

{Kentucky  Court  of  Appeals,  Fed.  19,  1896.) 

Res  Judicata — Death  by  Wrongful  Act. — A  recovery  from  a  railroad 
company,  under  Gen.  Stats,  of  Ky.  ch.  57,  §  i, by  the  personal  representa- 
tive of  a  wife  for  her  wrongful  death  bars  an  action  by  the  husband 
for  the  loss  of  his  wife's  society  from  the  day  of  the  accident  to  the  time 
of  her  death. 

Appeal  from  Todd  county  circuit  court.     Reversed. 

Ben.  T,  PerkinSy  Jr.,  for  appellant. 
Forgy  &  Petriey  for  appellee. 

Paynter,  J. — On  the  eighth  day  of  October,  1892,  a 
freight  train  on  appellant's  road  struck  Josephine  E.  McElwain 
while  she  was  crossing  the  track  at  a  public  road  crossing, 
inflicting  injuries  from  which  she  died  on  the  23d 
day  of  December,  1892.  T.  W.  McElwain,  the  c^^"***'^- 
plaintiff  in  this  case,  qualified  as  executor  of  her  will,  insti- 
tuted an  action  as  such  personal  representative,  and  recovered 
a  judgment  against  the  defendant  for  the  sum  of  $5000. 

This  action  was  instituted  at  the  same  time  by  the  plaintiff, 
as  the  husband  of  the  deceased,  seeking  to  recover,  in  his 
individual  capacity,  damages  for  the  **  loss  of  her  society  " 
from  the  date  the  injury  was  inflicted  until  her  death.  In 
the  action  as  personal  representative  he  recovered  compensa- 
tory damages,  under  the  instruction  of  the  court,  for  physical 
and  mental  suffering,  for  expenses  of  treatment,  and  for  the 
permanent  impairment  of  her  ability  to  earn  money,  etc. 

The  sole  question  in  this  case  is  as  to  whether  the  recovery 
in  the  action  as  personal  representative  of  the  estate  of  the 
deceased  is  a  bar  to  the  husband's  right  to  recover 
for  a  loss  for  which  it  is  claimed  the  common  law    Common  Uw. 
affords  him  redress.     To  determine  this  question, 
the  common  law  must  be  considered  in  connection  with  the 
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statutory  remedy  afforded  for  negligent  acts  resulting  in  death. 
By  the  principles  of  the  common  law,  the  right  of  action  for 
an  injury  to  the  person  abated  upon  the  death  of  the  party 
injured;    the   case   falling  within   the   familiar  rule,    ^^  Actio 
personalis  moritur  cum  persona. ' '    Therefore,  if  death  resulted, 
whether  instantaneously  or  not,  from  such  injury,  no  action 
could  be   maintained  by   the  personal  representative  of  the 
injured  party  to  recover  damages  suffered  by  the  decedent. 
As  early  as  1606,  in  the  king's  bench,  the  case  of  Higgins  v. 
Butcher,  Yel.  89,  arose,  wherein  the  plaintiff  sought  to  recover 
damages  of  the  defendant  for  assaulting  and  beating  his  wife, 
of  which   she  died.     The  action  seemed  to  have  been   for 
damages  to  the  wife,  and  not  for  the  loss  of  service.     It  was 
held  there  could  be  no  recovery,  as,  the  injury  having  resulted 
in   death,   the   cause  of  action  therefor  was  merged   in   the 
felony.     It  might  be  added  at  this  point  that  reasons  other 
than  merger  have  been  suggested  for  the  rule,  to  wit,  the  law 
of    forfeiture,    the    maxim,    ''Actio  pcrso7ialis  moritur  cum 
persona^''  and  public  policy.     From  the  case  of  Higgins  v. 
Butcher  the  question  does  not  appear  to  have  been  raised  in 
England  until   1808,  in  Baker  i\  Bolton,  i   Campb.  493.     It 
w^as  an  action  against  the  proprietors  of  a  stagecoach  on  which 
the  plaintiff  and  his  wife  were  traveling  when  it  was  overturned, 
inflicting  injuries  on  himself,  and  also  upon  his  wife,  from 
which  she  died  within  a  month.     It  was  declared  that  *'  the 
plaintiff  had  wholly  lost  and  been  deprived  of  the  comfort, 
fellowship,  and  assistance  of  his  said  wife,  and  had  from  thence 
hitherto  suffered  and   undergone  great  grief,   vexation,   and 
anguish  of  mind."    Lord  Ellenborough,  said:  ** The  jury  could 
only  take  into  consideration  the  injuries  which  plaintiff  had 
himself  sustained,  and  the  loss  of  his  wife's  society,  and  the 
distress  of  mind  he  had  suffered  on  her  account  from  the  time 
of  the  accident  till  the   moment  of  her  dissolution."     The 
above  is  the  opinion  in  full.     Although  the  case  was  at  7iisi 
priuSf  it  is  the  leading  case  on  the  subject. 

It  was  recognized  as  the  law  in  England  until  the  enactment 
of  the  statute  familiarly  known  as  **  Lord  Campbell's  Act," 

in  1846.  Until  the  passage  of  that  act  the  law 
beirnart.^      was  recognized  to  be  that  '*  in  a  civil  court  the 

death  of  a  human  being  could  not  be  complained 
of  as  an  injuiy."  Formed  after  Lord  Campbell's  act,  nearly, 
if  not  all,  the  states  of  the  Union  have  enacted  statutes  mak- 
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ing  an  action  at  law  maintainable  against  a  person  who,  by 
wrongful  act,  neglect,  or  default,  may  have  caused  the  death 
of  another.  The  courts  of  this  country,  with  one  or  two 
exceptions,  accepted  Baker  v.  Bolton  as  authority  until  the 
enactment  of  the  statutes  to  which  we  have  just  referred. 
Carey  v.  Railroad  Co.,  i  Cush.  475,  follows  Baker  v.  Bolton, 
and  is  a  leading  case  upon  the  subject. 

The  question  arose  in  this  court,  in  1853,  in  Eden  v.  Rail- 
road Co.,  14  B.  Mon.  204,  before  the  enactment  of  the 
statute.  That  was  an  action  by  the  husband  against  a  rail- 
road company  for  the  alleged  negligent  killing  of  his  wife. 
She  was  killed  instantly.  The  court  followed  the  principle 
enunciated  in  Baker  v.  Bolton,  but  erroneously  assumed  that 
it  was  decided  in  that  case  that  when  death  resulted  the  civil 
remedy  was  merged  in  the  public  offense.  The  court  said  in 
the  Eden  case:  **  The  cause  of  action  for  injuries  to  the  person 
dies  with  the  person  injured,  and  it  follows  as  a  necessary 
consequence  that,  the  cause  of  action  having  itself  abated,  no 
separate  action  can  be  maintained  for  such  damages  as  are 
exclusively  consequential.  But,  for  aggregated  injuries  to  the 
person  of  the  wife  or  child,  the  husband  or  parent  has  an  in- 
dependent and  separate  cause  of  action,  for  the  loss  of  society 
of  the  wife,  or  the  service  of  the  child,  as  the  case  may  be. 
This  cause  of  action  does  not  abate  by  the  subsequent  death 
of  the  wife  or  child,  but  the  death  of  either  affects  the  extent 
of  the  recovery,  as  by  that  event  all  further  claim  to  the 
society  of  the  one,  or  the  services  of  the  other,  ceases  and 
determines.  And  the  rule  still  prevails,  although  the  death 
that  produce?  this  effect  results  from  the  same  injury  which 
gives  rise  to  the  action.  *  *  *  According  to  the  existing  law, 
there  can  be  no  recovery  for  this  injury,  inasmuch  as  the 
death  of  the  wife  was  instantaneous,  and  it  is  only  for  the  loss 
that  is  sustained  by  the  husband  in  this  respect,  from  the 
moment  of  the  injury  up  to  the  time  of  the  death  of  the  wife, 
for  which  any  recovery  can  be  had.*'  The  death  resulting 
immediately  on  the  infliction  of  the  injuries,  no  appreciable 
time  elapsed  in  which  the  husband  could  have  enjoyed  his 
wife's  society;  hence,  no  damage  could  result.  It  is  perfectly 
manifest  that  at  the  common  law  a  husband  could  recover 
damages  for  the  loss  of  her  society  from  the  date  of  the  injury 
until  her  death,  for  a  negligent  act  resulting  in  the  injury  of 
his  wife,  although  she  died  therefrom. 
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The  question  here  arises  as  to  what  effect  the  statute  pro- 
viding a  remedy  for  injuries  to  the  person  by  negligence  has 
upon  the  right  of  the  husband  to  maintain  an  action  for  such 
injuries  for  which  the  common  law  afforded  him  redress.  At 
the  common  law,  although  the  person  injured  may  have 
suffered  great  piiysical  and  mental  pain,  the  cause 
Iftatute^  of  action  was  abated  by  his  death.     The  general 

assembly,  in  order  to  preserve  and  keep  alive  such 
causes  of  action,  provided  that,  except  actions  for  assault  and 
battery,  slander,  criminal  conversation,  and  so  much  of  the 
action  for  malicious  prosecution  as  is  intended  to  recover  for 
personal  injury,  they  survive  to  the  personal  representative. 
Gen.  St.  c.  lo.  To  provide  a  cause  of  action  where  none 
existed,  the  statute  of  1854  was  enacted,  which  gave  a  cause 
of  action  to  the  personal  representative  of  one  not  in  the 
employment  of  the  railroad,  whose  life  was  lost  by  reason  of 
the  negligence  or  carelessness  of  the  servants  or  agents,  etc., 
of  such  railroad.  A  recovery  under  section  i,  c.  57,  Gen. 
St.,  goes  to  the  estate  of  the  decedent.  This  was  the  section 
under  which  the  plaintiff,  as  personal  representative  of  the 
estate  of  his  deceased  wife,  recovered  in  the  other  action 
mentioned.  Counsel  for  appellee  cites  Hansford's  Adm'x  v. 
Payne,  11  Bush  381,  to  sustain  the  contention  that  this 
action  can  be  maintained,  while  counsel  for  appellant  cites  the 
case  of  Conner's  Adm'x  v.  Paul,  12  Bush  144,  in  support  of 
the  opposing  view.  Hansford's  case  was  not  under  either 
section  I  or  3,  c.  57,  Gen.  St.  The  petition  did  not  charge 
that  the  life  was  lost  by  the  wilful  neglect  of  the  defendant, 
— hence  it  was  not  under  section  3 ;  and  as  it  was  not  lost  by 
reason  of  the  negligence  or  carelessness  of  the  proprietor  of 
a  railroad,  or  its  agents  or  servants,  the  action  could  not  be, 
and  was  not  intended  to  be,  under  section  i.  It  was  an 
action  against  apothecaries,  because  their  prescription  clerk, 
in  attempting  to  fill  a  physician's  prescription,  put  up  croton 
oil  instead  of  linseed  oil.  The  croton  oil  was  administered  to 
plaintiff's  intestate.  It  was  charged,  among  other  things,  in 
the  petition,  that  it  caused  him  great  suffering  and  agony, 
and  did  him  serious  and  irreparable  injur}^  and  was  the  im- 
mediate cause  of  his  death. 

The  action  was  brought  by  decedent's  personal  representa- 
tive. At  common  law,  had  the  deceased  lived,  he  could  have 
mnintaincd  the  action  for  the  r.^ony  and  suffering  resulting 
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from  the  clerk's  mistake,  and  at  his  death  the  cause  of  action 
would  have  ceased,  except  for  chapter  lo.  Gen.  St.,  which 
caused  it  to  survive  in  the  name  of  his  personal  representative. 
For  this  reason  the  court  in  that  case  held  the  petition  was 
good.  Under  the  statements  of  the  petition,  no  recovery 
could  be  had  for  the  death  of  the  injured  party.  It  was  not 
in  issue  in  the  case  as  to  what  the  rights  of  a  husband  were 
when  his  wife  lost  her  life  by  the  wrongful  act  of  another,  but 
the  judge  delivering  the  opinion,  in  the  discussion  of  the  case, 
restated  the  doctrine  of  Baker  v,  Bolton,  as  sanctioned  in 
Eden's  Case,  14  B.  Mon.  204. 

Had  the  injured  party  been  the  wife,  instead  of  the  hus- 
band, then  certainly  he  would  have  had  the  right,  at  the 
common  law,  to  have  maintained  an  action  for  the  loss  of  the 
society  of  his  wife,  although  her  personal  representative  might 
have  instituted  an  action  to  recover  damages  for  mental  and 
physical  suffering.  Had  the  wife  survived  her  injuries,  she 
could  have  maintained  her  action  for  her  mental  and  physical 
suffering.  Had  the  husband  ^sustained  damages  in  conse- 
quence of  his  wife's  injuries,  by  the  **  loss  of  her  society," 
then  he  could  have  also  maintained  his  action  to  recover  such 
damages.  Had  she  lived,  he  could  not  recover  for  her  mental 
and  physical  suffering,  because  that  was  a  damage  to  her. 
Neither  could  he  recover  for  his  '*  loss  of  her  society,"  be- 
cause that  was  his  damage.  Both  causes  of  action  existed  at 
common  law. 

The  action  instituted  by  McElwain  as  personal  representa- 
tive was  not  based  on  a  common-law  right,  but  to  enforce  a 
right  secured  by  statute.  This  statute  very  much  enlarged 
the  rights  which  had  existed  at  common  law.  It  gave  the 
personal  representative  the  right  to  recover  for  the  loss  of  the 
life,  and  thus  increased  many  fold  the  amount  which  formerly 
could  be  recovered.  The  husband,  under  the  statute  (Gen. 
St.),  would  take  the  entire  amount  recovered,  subject  to  the 
debts  of  decedent.  It  was  greatly  to  the  advantage  of  the 
husband  to  enjoy  the  statutory  rights,  instead  of  those  which 
formerly  existed.  Therefore  it  cannot  be  said  that  the  statute 
diminished  the  rights  of  the  husband.  We  cannot  believe 
that  the  general  assembly  intended  that  the  personal  repre- 
sentative should  maintain  an  action  for  the  death  of  the  wife, 
practically  for  the  husband's  benefit,  and  allow  at  the  same 
time  the  husband  to  maintain  one  on  his  own  account  for  the 
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same  acts  or  negligence.  In  the  Hansford  case,  in  discussing 
the  effect  of  a  recovery  of  punitive  damages  under  section  3, 
c.  57,  Gen.  St.,  the  court  said:  **  A  recovery  of  punitive 
damages  for  the  destruction  of  the  life  will  certainly  bar  any 
other  action  for  the  injury  or  any  of  its  consequences."  It 
is  the  degree  of  negligence  which  determines  whether  the 
recovery  be  compensatory  or  punitive,  but,  when  the  action 
by  the  personal  representative  is  based  on  section  i  of  the 
statute  in  question,  the  recovery  should  be  as  effectual  a  bar 
to  any  other  action  for  the  injury  or  any  of  its  consequences 
as  if  the  jury  should  have  added  punitive  to  the  compensatory 
damages. 

In  Conner's  Adm*x  v,  Paul,  12  Bush  145,  it  appeared  that 
two  actions  were  instituted  by  the  personal  representative  of 
the  deceased.  The  mother  of  deceased  qualified  as  adminis- 
tratrix in  Indiana,  where  the  injury  was  inflicted,  and  also 
in  Kentucky,  where  the  deceased  lived.  As  administratrix 
under  her  Kentucky  appointment,  she  instituted  an  action  to 
recover  for  the  mental  and  physical  suffering  of  deceased.  As 
administratrix  under  the  Indiana  appointment,  she  instituted 
an  action  to  recover  for  the  loss  of  life  of  her  intestate.  The 
acts  of  negligence  were  the  foundation  of  each  action,  and  the 
court  held  a  recovery  in  one  action  would  bar  a  recovery  in 
another  action.  We  conclude  that  as  the  statute  gives  the  per- 
sonal representative  the  right  to  maintain  the  action,  for  the 
loss  of  life  of  the  wife,  and  the  consequences  of  the  negligent 
act  producing  the  injury,  the  husband  cannot  maintain  the 
action  for  the  loss  of  her  society.  The  legislative  intent  was 
to  increase  the  elements  of  damage  following  from  the  acts  or 
negligence  producing  death.  It  was  not  the  intention  of  the 
legislature  to  multiply  actions.  The  husband  must  accept  the 
benefits  which  the  statute  secures  him,  in  lieu  of  those  he 
possessed  at  common  law.  Wherefore  the  judgment  is 
reversed,  with  directions  that  further  proceedings  be  had  con- 
sistent with  this  opinion. 


NOTE 

i 
Note — Whether  Recovery  under  the  Statute  Bars  a  Common-law  Action. 

— In  Leggett  v.  Great  Northern  R.  Co.,  i  Q.  B.  Div.  599,  45  L.  J. 

Q.  B.  557,  35  L.  T.  N.  S.  334,  it  was  held  that  a  recovery  by  the 

administratrix  in  an  action  under  Lord  Campbeirs  act  was  no  bar 

to  an  action  by  her,  founded  on  the  implied  contract  of  the  defend- 
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ant,  as  carriers,  to  recover  for  loss  of  time  and  expenses  resulting 
from  personal  injury  to  the  intestate,  who  was  a  passenger  on  the 
defendant's  railway.  The  opinion  in  that  case  points  out  that  the 
administratrix  sued  in  a  different  right  in  each  case. 

Vermont. — R.  L.  Vt.  §  2134  provides  that  where  either  party 
dies,  pending  an  action  tor  personal  injuries,  the  action  may  be 
prosecuted  to  final  judgment  by  or  against  the  personal  representa- 
tive of  decedent.  Section  2138  provides  that  when  the  death  of  a 
person  is  caused  by  the  wrongful  act  of  another,  in  resptct  whereof 
the  person  injured  could  have  recovered  if  death  had  not  ensued,  the 
person  guilty  of  such  wrongful  act  shall  be  liable  to  an  action  for 
damages,  though  the  death  is  so  caused  as  to  amount  to  a  felony; 
and  section  2139  provides  that  the  recovery  in  such  case  shall  be  by 
the  personal  representative,  for  the  benefit  of  the  widow  and  next 
of  kin.  Heid^  that  where  plaintiff  in  an  action  for  personal  injuries 
dies  from  such  injuries  pending  the  action,  and  his  administrator 
recovered  judgment  therein  under  section  2134,  such  judgment  is  a 
bar  to  an  action  by  the  administrator  for  the  benefit  of  the  widow 
and  next  of  kin,  under  sections  2138,  2139.  Legg  7'.  Britton,  64  Vt. 
652.     Compare  Needham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294. 

Massachusetts. — In  Bowes  v.  City  of  Boston,  29  N.  E.  Rep. 
(Mass.)  633,  it  was  held  that  the  right  of  action  given  to  an  admin- 
istrator by  Pub.  St.  c.  52,  §  17,  to  sue  for  his  intestate's  loss  of  life 
for  the  benefit  of  the  widow  and  children,  is  independent  of  the  ad- 
ministrator's right  to  sue  for  damages  suffered  by  the  intestate  dur- 
ing his  lifetime  from  the  injury  which  caused  his  death,  and  both 
actions  may  proceed  at  the  same  time. 

Michigan. — The  right  of  action  given  by  How.  Stat.  §  8314  to 
the  personal  representative  of  a  deceased  person  for  the  pecuniary 
injury  resulting  from  his  negligent  killing,  and  that  which  survives 
under  Act  No.  113,  Laws  of  1885  (3  How.  Stat.  §  7397),  for  negli- 
gent injuries  to  the  person,  are  separate  and  distinct  causes  of 
action,  and  the  latter  cannot  be  introduced  into  a  cause  based  upon 
the  right  given  under  the  first  statute  cited,  by  way  of  amendment 
to  the  declaration.     Hurst  v.  Detroit  City  R.  Co.,  84  Mich.  539. 

Recovery  by  Father  and  Administrator. — Code  of  Wash.  1881,  §  9,  pro- 
vides that  a  father  may  maintain  an  action  as  plaintiff  for  the  injury 
of  a  child,  and  section  8  provides  that,  when  the  death  of  a  person  is 
caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs  and  per- 
sonal representatives  may  maintain  an  action  for  damages  against 
the  person  causing  his  death.  Ifeld^  that  as  the  recovery  under  sec- 
tion 9  in  case  of  death  is  for  the  loss  of  the  child's  services  prior  to 
his  majority,  while  under  section  8  it  is  for  the  loss  of  the  child's 
estate  accruing  after  he  would  have  attained  his  majority,  the  former 
section  was  not  repealed  by  the  subsequent  enactment  of  the  latter, 
and  a  judgment  by  a  child's  administrator  for  his  death  is  not  a  bar 
to  an  action  bv  the  father  for  the  same  cause.  Hedrick  v  Ilwaco 
Ry.  &  Nav.  Co.,  4  Wash.  400.  But  compare  Putnam  v.  Southern 
Pac.  Co.,  21  Oregon' 230. 


316  CONTEIBUTOEY  NEGLIGENCE  [^(^;  g^" 

Texas  Central  Railway  Co.  «.  Lyons 


Texas  Central  Railway  Co. 

V. 

Lyons. 

{Texas  Court  of  Civil  Appeals^  Feb,  8,  1896.) 

Sale  of  Railroad— Obligations  of  Vendofi — The  fact  that  one  railroad 
company  succeeds  another  does  not  necessarily  imply  that  the  former 
becomes  responsible  for  the  obligations  of  the  vendor. 

Contributory  Negligence.— In  an  action  by  a  section  foreman  for  inju- 
ries received  from-a  tie  falling  on  him,  it  is  error  to  refuse  an  instruction 
that  plaintifi  cannot  recover  if  he  knew  that  the  ties  were  improperly 
loaded,  and  voluntarily  took  a  place  of  danger,  and  was  therefore  in- 
jured by  his  ovvn  fault. 

Risks  of  Employment. — In  such  an  action  it  is  error  to  refuse  to  in- 
struct the  jury  that  the  plaintiff  cannot  recover  if  they  find  that  the 
dansirer  was  one  of  the  ordinary  risks  of  his  employment. 

Care  to  be  Exercised  by  Railroad  Company. — It  is  error  to  submit  to 
the  jury  the  highest  degree  of  care  as  the  measure  of  duty  which  ap- 
pellant owed  to  plaintiff. 

Appeal  from  Kaufman  county  district  court.     Reversed. 

L,  W.  Campbell^  for  plaintiff  in  error  Texas  Cent.  Ry.  Co. 
Z.  C  Alexander^  for  plaintiff  in  error  Midland  Ry.  Co. 
J,  D,  Cunningham^  for  defendant  in  error. 

LiGHTFOOT,  C.J. — The  following  statement  of  the  case  is 
adopted:  This  suit  was  brought  by  J.  D.  Lyons  on  March 
23*  1893,  to  recover  damages  for  personal  injuries 
Cage Rtated.  ^^n^ged  to  have  occurred  on  March  29,  1892,  while 
appellee  was  a  servant  of  the  Texas  Central  Railway  Com- 
pany. The  plaintiff  alleged  that  after  the  injuries  complained 
of  the  Texas  Central  Railway  Company  sold,  transferred,  and 
conveyed  its  line  of  railway,  on  which  such  injury  occurred, 
to  the  Texas  Midland  Railroad,  and  that  the  latter  purchased 
with  knowledge  of  plaintiff's  claim  against  the  property  for 
the  injuries  to  plaintiff.  It  was  alleged  that  the  Texas  Mid- 
land Railroad  was  a  corporation  duly  incorporated,  etc.,  and 
plaintiff  sought  to  recover  damages  against  both  companies. 
The  principal  acts  of  negligence  relied  on  by  the  plaintiff  in 
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his  petition  are  defective  roadbed  and  defective  loading  of 
cross-ties  on  the  flat  car  upon  which  he  was  injured,  as  fully- 
shown  in  said  petition. 

The  defendants  answered,  setting  up  various  defenses, 
among  which  were  contributory  negligence  on  the  part  of  the 
plaintiff,  and  that  he  assumed  the  risk  of  being  injured  by  the 
handling  of  cross-ties ;  he  being  at  the  time  section  boss,  and, 
in  performance  of  his  duty,  distributing  ties  along  the 
road.  The  case  was  tried  by  a  jury  March  7,  1894,  and  re- 
sulted in  a  judgment  for  plaintiff  against  both  defendants  for 
$900,  besides  cost  of  suit,  from  which  judgment  both  com- 
panies have  sued  out  a  writ  of  error  to  this  court. 

The  testimony  of  the  defendant  in  error  shows :  That  he 
was  an  employ^  of  the  Texas  Central  Railway  Company,  as  a 
section  boss,  and  had  several  hands  working  under  him.  That 
he  was  an  experienced  railroad  man.  On  the  morning  of  March 
29,  1892,  he  was  at  work  on  the  road  with  his  men,  putting 
in  ties  and  surfacing  up  track,  when  a  mixed  train  came  along, 
having  on  board  the  superintendent  of  the  road,  who  had 
charge  of  the  train,  and  who  ordered  him  and  his  men  to  get 
on  the  train,  so  as  to  distribute  some  cross- ties  which  were 
loaded  on  two  flat  cars,  at  proper  places  along  the  road.  The 
train  had  in  it  some  passenger  cars,  besides  the  flat  cars, — the 
passenger  cars  being  on  the  rear  end  of  the  train ;  and,  after 
the  train  started,  appellee  was  ordered  by  the  superintendent 
to  go  out  and  show  the  engineer  where  to  throw  these  ties. 
He  got  out  on  one  of  the  flat  cars,  and  the  cross-ties,  which 
were  improperly  loaded,  began  to  roll  down  towards  him. 
He  caught  hold  of  one  of  the  cross-ties,  and  attempted  to 
hold  it,  to  keep  it  from  falling  off  between  the  cars,  and  was 
struck  on  the  shin  by  a  tie,  and  injured ;  but  he  does  not 
know  whether  it  was  by  the  tie  he  held,  or  another  one.  He 
could  remember  but  little,  if  anything,  that  occurred  after  he 
was  struck. 

The  road  and  roadbed  at  this  place  were  in  bad  condition, 
but  appellee  knew  of  its  condition ;  and  he  also  knew  that  the 
cross-ties  were  improperly  loaded,  with  no  stakes  to  prevent 
them  from  rolling  off.  He  was  familiar  with  the  road,  and  it 
was  a  part  of  his  business,  as  section  boss,  to  assist  in  the 
proper  distribution  of  the  cross-ties  alohg  the  track,  and  to 
indicate  where  they  should  be  put  off.  Witness  McWilliams, 
superintendent,  who  was  put  on  the  stand  by  plaintiff,  testi- 
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fied  that  immediately  after  the  injury  he  talked  with  plaintiflf, 
and  asked  him  why  he  held  onto  the  cross-tie, — that  he  was 
a  fool  for  doing  so, — and  plaintiff  said  he  knew  he  was  a 
fool  for  holding  onto  the  tie,  and  had  learned  it  by  experience. 

The  only  eyewitness  to  the  accident,  besides  appellee,  was 
Joe  Roark,  the  brakeman,  who  was  introduced  by  appellants, 
and  his  testimony  was,  in  substance,  as  follows:  '*  At  the  time 
that  Mr.  Lyons  was  hurt,  I  was  braking  on  the  train.  When 
he  got  knocked  off,  I  was  right  at  him.  He  was  fixing  to 
unload  some  ties  from  the  cars.  We  stopped  down  there  in 
the  bottom,  and  picked  him  up.  We  always  had  orders, 
when  we  were  going  with  ties,  to  let  them  know  where  we  are, 
and  they  would  pick  us  up.  He  wanted  to  unload  the  ties 
on  the  other  side  of  the  section  house.  This  is  about  a 
mile  to  a  mile  and  a  half  of  where  the  accident  occurred.  In 
going  up  the  hill,  I  was  standing  on  the  car,  right  in  front  of 
him, — on  the  same  car  he  was  on.  He  was  tr>'ing  to  hold  a 
tie  on.  I  told  him  to  let  it  go.  Mr.  McWilliams  gave  us 
orders  that,  whenever  a  tie  was  going  to  fall,  to  let  it  roll  off. 
I  told  him  he  had  better  let  that  tie  loose,  and  let  it  go.  He 
stated,  *  No;  I  can  hold  it  on.*  I  jumped  off  the  car,  and 
got  on  the  car  behind.  I  looked  at  him,  and  said,  *  Mr. 
Lyons,  you  had  better  turn  that  tie  loose' ;  and  he  said,  *  We 
have  not  got  much  further  to  go,  and  I  guess  I  can  hold  it.* 
We  came  to  a  low  joint  in  the  road,  and  the  tie  slipped  down 
between  the  cars,  and  that  threw  him  on  the  car  where  I  was. 
His  heels  kicked  up,  and  I  saw  that  he  was  going  to  fall,  and 
I  ran  and  grabbed  him,  and  he  halloed,  and  I  halloed  to  the 
engineer;  and  the  engineer  looked  back,  and  stopped  the 
train  while  I  was  holding  on  to  Lyons,  and  the  engineer  was 
the  first  man  that  got  to  him,  after  me." 

This  witness  further  says:  **  I  saw  the  tie  when  it  hit  him. 
I  do  not  know  at  what  period  it  hit  him.  It  hit  him  during 
the  time  I  told  him  to  let  loose.  The  tie  hit  him  while  he 
was  holding  the  tie  that  I  told  him  to  let  loose.  One  end  of 
the  tie  slipped  off,  and  the  other  end — while  the  train  was 
moving  along — the  other  end  struck  him.** 

I.  The  second  and  sixth  assignments  of  error,  attacking 
the  testimony  of  the  witnesses  Pat  Kennedy  and  J.  D.  Lyons, 
in  which  they  state  that  the  ties  were  improperly  loaded,  are 
not  well  taken.  These  witnesses  were  both  experienced  rail- 
road  men,   and  were  competent  to  testify  on  that  subject. 
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Whether  the  ties  were  or  were  not  properly  loaded  was  a 
question  of  fact,  about  which  the  witnesses  could  testify. 
Railway  Co.  v,  Johnston,  78  Tex.  540 ;  Railway  Co.  v, 
Jarrard,  65  Tex.  565 ;  Railway  Co.  v,  Richards,  83  Tex.  206. 

2.  We  find  no  error  in  the  admission  of  the  testimony  of 
Lyons  to  contradict  the  witness  Joe  Roark,  as  it  appears  from 
the  record  that  the  proper  predicate  was  laid  as  to  time  and 
place  of  the  declarations. 

3.  The  eighth,  ninth,  and  twenty-second  assignments  of 
error  raise  the  point  that  it  was  not  shown  by  the  deed  from 
Charles  Moran  and  others,  as  *'  purchasing  trustees,*'  to  the 
Texas  Midland  Railroad,  dated  January  23,  1893, 

and  the  testimony  of  E.  H.  R.  Green,  that  the  ^^•,'*^'"'"" 
railroad  property  was  so  acquired  by  the  Texas 
Midland  Railroad  as  to  make  it  responsible  for  the  acts  of  the 
Texas  Central  Railway  Company  before  the  former  was  organ- 
ized. By  the  testimony  it  was  not  shown  that  the  Texas 
Midland  Company  became  responsible  in  any  manner  for  the 
claim  sued  on,  no  connection  having  been  shown  by  the  evi- 
dence between  the  two  companies.  The  fact  that  one  railway 
company  succeeds  another  does  not  necessarily  imply  that  the 
former  becomes  responsible  for  the  obligations  of  the  vendor. 
Railway  Co.  v,  Maddox,  (Tex.  Civ.  App.)  31  S.  W.  702,  and 
authorities  there  cited;  Eddy  v.  Hinnant,  82  Tex.  356:  Rail- 
road Co.  V,  Shirley,  54  Tex.  137,  4  Am.  &  Eng.  R.  Cas. 
443;  Railway  Co.  v,  Newell,  73  Tex.  334,  38  Am.  &  Eng. 
R.  Cas.  503.     The  assignments  are  well  taken. 

4.  Appellants,  by  proper  assignments  of  error,  complain 
that  the  court  refused  to  give  to  the  jury  their  third  and  fifth 
special  instructions,  as  follows:  *'  (3)  If  you  should 

believe  from  the  evidence  that  the  plaintiff  was  ^^^^^^ 
injured  as  alleged,  and  that  said  injurj^was  caused 
by  negligently  loading  of  the  ties  by  defendants,  but  that 
plaintiff,  without  proper  care,  assumed  a  perilous  position, 
with  knowledge  of  the  danger,  or  under  the  circumstances 
that  he  might  have  known  it  by  the  exercise  of  ordinary  care, 
and  such  act  was  the  direct  cause  of  the  injury,  you  will  find 
for  the  defendants,  and  so  say."  '*  (5)  A  person  employed 
by  another  assumes  the  ordinary  and  usual  risks  and  hazards 
of  his  employment;  and  if  you  believe  from  the  evidence  that 
the  plaintiff  was  injured  as  alleged,  that  at  the  time  he  was 
section  foreman  of  the  Texas  Central  Railway  Company,  and 
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that  the  danger,  if  any,  to  him,  in  superintending  the  distri- 
bution of  ties,  from  their  falling  or  slipping  off  the  cars,  was 
one  of  such  risks,  and  he  knew,  or  might  have  known,  of 
such  danger,  by  the  use  of  such  care  as  a  person  of  ordinary 
prudence  would  use,  and  such  injury  was  caused  by  the  falling 
or  slipping  of  a  tie  or  ties,  under  such  circumstances  you  will 
find  for  defendants/*  The  court  charged  the  jury  in  a 
general  way  upon  the  subject  of  contributory  negligence,  but 
the  issue  was  clearly  and  tersely  made  before  the  jury,  both 
under  the  pleadings  and  the  evidence,  whether  appellee  was 
or  was  not  guilty  of  contributory  negligence  at  the  time  of 
the  injury,  in  this:  that  being  an  experienced  railroad  man, 
and  knowing  that  the  ties  were  improperly  loaded,  he  volun- 
tarily took  the  position  he  did  upon  the  flat  car,  which  was  a 
place  of  danger,  and  was  thereby  injured  by  his  own  fault. 
This  issue  was  correctly  presented  in  the  third  requested  in- 
struction, and  was  nowhere  presented  in  the  main  charge  of 
the  court.     The  charge  should  have  been  given. 

The  issue  was  also  raised  as  to  whether   the   slipping  or 
falling  of  a  cross-tie,  under  such  circumstances,  was  one  of 

the  ordinary  risks  of  such  employment;  and  the 
BiKkofeni-  fifth  special  instruction  requested  presented  that 
piojment.         issue,  and  should  have  been  given.     See  McCray 

V.  Railway  Co.  (decided  by  the  supreme  court 
Feb.  3,  1896,  and  not  yet  officially  reported),  34  S.  W.  95; 
Railway  Co.  v,  Lempe,  59  Tex.  22,  11  Am.  &  Eng.  R.  Cas. 
201 ;  Railway  Co.  v,  Bradford,  66  Tex.  737,  28  Am.  &  Eng. 
R.  Cas.  469;  Railway  Co.  v.  Drew,  59  Tex.  10;  Railway 
V,  Conrad,  62  Tex.  628.  In  the  Lempe  case,  above,  Judge 
Willie  said:  **  The  general  principle  is  that,  when  a  servant 
enters  into  the  employ  of  another,  he  assumes  all  the  risks 
ordinarily  incident  to  the  business,  and,  as  between  himself 
and  the  master,  he  is  supposed  to  have  contracted  on  those 
terms.  Wood,  Mast.  &  Serv.  §  326.  Another  principle  is: 
Where  the  servant  has  equal  knowledge  with  the  master  of  the 
danger  incident  to  the  work,  he  takes  the  risk  upon  himself, 
if  he  goes  on  with  the  work.  Id,  %  349.  There  are  some 
circumstances  which  will  vary  these  rules,  or,  rather,  create 
exceptions  to  them,  but  the  present  case  is  not  brought 
within  any  of  such  exceptions.  One  of  those  is  where  the 
defects  in  the  machinery  or  the  premises  about  which  the 
servant   is   employed  are    obvious,    but    the   danger   is   not 
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apparent.  In  such  cases  the  master  is  held  liable,  because 
the  master  should  have  taken  steps  to  ascertain  whether  the 
defects  render  them  unsafe.  Id.  §  336.  Of  this  character  are 
all  crises  where  there  is  some  fault  in  machinery,  or  of  a  track 
of  a  railroad,  which  are  as  obvious  to  the  servant  as  to  the 
master,  but,  from  want  of  experience  or  knowledge  on  the  part 
of  the  former,  he  cannot  determine  that  the  defect  will  be 
productive  of  danger  to  him.  He  may  know  that  certain 
appliances  usually  connected  w^th  an  engine  are  lacking, 
or  that  some  of  the  rails  of  the  track  are  warped  or  out  of 
place;  yet  if  he  did  not  know,  or  could  not  reasonably  have 
known,  that  in  the  one  case  there  was  imminent  peril  pf  an 
explosion,  and  in  the  other  of  the  cars  being  thrown  from  the 
track,  he  could  recover,  if  injured  by  such  accidents. 

On  the  other  hand,  if  he  knew,  or  should  reasonably  have 
known,  that  such  defects  would  necessarily  subject  him  to  risk 
from  such  occurrences,  he  has  no  cause  of  action  against  his 
master.  Id.  §  355,  and  cases  cited.'*  In  this  case  it  was 
not  disputed  that  appellee  was  a  railroad  man  of  about  25 
years*  experience;  that  he  was  section  boss  on  that  part  of 
the  road,  and  was  familiar  with  the  condition  of  the  track; 
that  he  knew  the  ties  were  improperly  loaded, — and  there 
was  no  evidence  that  the  train  was  being  run  at  an  improper 
rate  of  speed.  His  own  testimony  shows  that  he  was  ordered 
by  the  superintendent  to  go  out  and  show  the  engineer  where 
to  distribute  tlie  ties  along  the  line  at  the  places  they  were 
wanted,  but  there  is  no  evidence  that  he  was  instructed  to 
take  his  position  on  the  particular  car  or  in  the  particular  place 
where  he  was  injured.  As  an  experienced  railroad  man,  he 
was  placed  in  charge  of  a  certain  piece  of  work.  He  was  at 
liberty  to  perform  it  in  his  own  way,  and  if  he  knew  the 
danger  of  the  position  he  assumed,  or  if,  in  the  exercise  of 
ordinary  care,  he  could  have  known  it,  he  cannot  recover. 

In  the  case  of  Railway  Co.  v,  Bradford,  66  Tex.  737,  28 
Am.  &  Eng.  R.  Cas.  469,  Judge  Stavton  said:  *'  It  has 
sometimes  been  held  that,  although  the  servant  may  have 
been  aware  of  the  defect,  yet  if  a  man  of  ordinary  prudence, 
on  this  account,  would  not  have  refused  to  do  the  work,  but 
would  have  continued  in  the  service,  and  have  attempted  to 
perform  it,  that  then  he  may  recover  for  an  injury  resulting 
from  such  defect.  It  seems  to  us  that  such  a  rule  is  unsound, 
for  if  the  servant,  acting  as  a  prudent  man  would  ordinarily 
3  (n.  b.)  a.  &  E.  R.  Cas.— 21 
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act,  would  undertake  to  do  the  work  with  knowledge  of  the 
defect,  this  very  test  relieves  the  master  from  liability,  for  the 
obligations  and  duties  of  master  and  servant  are  correlative. 
Each  is  held  to  that  degree  of  care,  in  reference  to  all  matters 
affecting  the  safety  of  the  servant  while  in  the  master's  em- 
ployment, which  men  of  ordinary  prudence  would  or  ought 
to  exercise  under  the  same  circumstances.  If  a  servant,  with 
a  knowledge  of  the  defect,  as  a  prudent  man,  may  undertake 
the  work,  can  it  be  said  that  the  master  has  not  exercised  that 
degree  of  care  required  of  him  ?  " 

5.   Appellants,  by  their  assignments,  attack  the  following 
charge  of  the  court:  **  It  is  the  duty  of  railroad  companies  in 

this  state  to  keep  their  respective  roads  in  good 
ean»?**  repair,  and  to  use  the  highest  degree  of  care  in 

running  and  operating  their  trains,  to  prevent  in- 
jury to  persons  traveling  thereon,  or  to  their  employes." 
In  the  case  of  Railway  Co.  v.  Wells,  81  Tex.  687,  the  court 
below  had  charged  the  jury  that  it  was  the  .duty  of  the  com- 
pany to  furnish  safe  machinery  for  the  use  of  its  employes. 
The  supreme  court  said:  **  The  words  *  safe  machinery,*  in 
the  connection  used,  would  mean  machinery  so  perfect  that 
it  could  be  used  without  danger  resulting  from  any  defect  in 
it;  and  the  law  does  not  make  it  incumbent  upon  railway 
companies,  or  other  employers,  to  provide  such  machinery, 
but  to  use  ordinary  care  to  avoid  such  defects  as  may  expose 
employes  to  danger  while  using  it  with  ordinary  care."  See, 
also.  Railway  Co.  v.  Williams,  82  Tex.  343.  There  was  no 
evidence  in  the  case  tending  to  show  that  the  injury  to 
appellee  was  caused  by  the  negligent  or  improper  running  or 
operation  of  the  train,  or  that  it  was  traveling  at  an  improper 
rate  of  speed.  Appellee  being  an  employ^  of  the  road,  and 
in  the  line  of  his  duty  as  such,  it  was  misleading  to  submit  to 
the  jury  the  highest  degree  of  care  as  the  measure  of  duty 
which  appellant  owed  to  such  employ^.  For  the  errors 
indicated  the  judgment  is  reversed,  and  the  cause  remanded. 
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AUFDENBERG 
V. 

St.  Louis,  I.  M.  &  S.  Railway  Co. 

{Missouri  Supreme  Coitrty  Div.  No,  2,  March  3,  1896.) 

Duty  of  Conductor! — While  a  conductor  may  order  a  passenger  to  leave 
a  place  of  danger,  and  if  he  refuses,  may  use  force,  still,  in  order  to 
relieve  ihe  railroad  company  from  liability,  it  is  sufficient  that  the  con- 
duct<*r  warns  the  passenger,  and  requests  him  to  change  his  position. 

Contributory  Negligencei — Where  the  danger  is  plainly  obvious,  a 
passenger  would  not  be  justified  in  even  obeying  an  order  of  conductor 
to  take  up  a  dangerous  position,  and  still  less  will  the  mere  consent  of 
the  company's  agents  to  his  taking  up  such  a  position  relieve  him  from 
contributory  negligence. 

Position  of  Passenger. — Passengers  are  expected  to  ride  in  the  place 
designated  by  the  rules  of  the  conipany,  and  the  conductor  cannot  con- 
sent 10  their  doing  otherwise,  especially  where  such  consent  permits  a 
passenger  to  take  up  a  position  of  imminent  peril. 

Appeal  from  Cape  Girardeau  county  circuit  court.  Re- 
versed, 

Action  for  damages,  brought. by  plaintiflf,  as  the  widow  of 
Herman  Aufdenberg,  against  defendant  company  for  the  death 
of  her  husband.  The  material  portion  of  the  peti- 
tion is  here  copied:  *'  That,  while  Herman  Auf-  <'"••***•''• 
denberg  was  a  passenger  on  defendant's  train  of  cars  on  the 
gth  day  of  February,  1892,  as  aforesaid,  he,  with  the  knowl- 
edge and  consent  of  defendant,  through  its  servants,  officers, 
agents,  and  employes  managing  and  conducting  and  operating 
said  steam  locomotive  and  train  of  cars,  left  the  passenger  car 
in  which  he  was  then  and  there  conveyed,  and,  with  the  con- 
sent and  full  knowledge  and  permission  of  defendant,  he 
climbed  upon  the  top  of  a  box  freight  car,  it  being  a  part  of 
defendant's  mixed  train  of  freight  cars  together  with  said  pas- 
senger cars,  and  the  defendant,  by  and  through  its  agents,  ser- 
vants, and  employes  as  aforesaid,  negligently  and  carelessly, 
unskilfully,  and  with  criminal  intent,  started  said  train  of  cars, 
well  knowing.deceased  to  be  in  his  dangerous  position  upon 
the  top  of  said  box  car,  and  continued  to  run  said  train  along 
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said  branch  railroad  so  that  the  deceased,  without  his  fault, 
was  suddenly  and  violently  thrown  from  the  top  of  said  car 
onto  the  track  of  said  railroad,  and  under  the  cars  and  train, 
by  means  and  by  reason  of  which  the  wheels  of  said  cars  and 
train  ran  upon  and  over  the  body  and  limbs  of  the  said 
Herman  Aufdenberg,  so  that  he  was  thereby  injured,  and 
from  the  injuries  received  as  aforesaid  did  then  and  there  die; 

which  killing  occurred  near  the  trestle  number  22,  about 

miles  from  the  town  of  Gordonville,  on  said  branch  railroad. 
That  the  defendant  could  have  prevented  such  killing,  by  the 
exercise  of  proper  care  after  the  deceased  climbed  upon  the 
top  of  the  said  box  car,  and  by  and  through  its  agents,  officers, 
servants,  and  employes  managing  and  conducting  said  train 
carelessly,  negligently,  and  with  criminal  intent,  failed  and 
refused  to  prevent  the  killing  of  deceased.  That  the  said 
injury  from  which  the  said  Herman  Aufdenberg  died,  as 
aforesaid,  resulted  from  and  was  occasioned  by  the  negligence, 
unskilfulness,  criminal  intent,  and  default  of  the  defendant 
by  and  through  its  officers,  agents,  servants,  and  employes 
whilst  running,  conducting,  managing,  and  operating  the  said 
steam  locomotive  and  train  of  cars  at  the  time  and  place  in 
the  manner  hereinbefore  set  out.     Wherefore,'*  etc. 

The  answer  pleaded  first  a  general  denial,  and  further 
pleaded:  **  The  plaintiff's  husband,  against  the  advice,  direct 
admonition,  and  command  of  the  conductor  of  the  defend- 
ant's train  at  the  time  of  said  accident  negligently,  and  in 
reckless  disregard  of  his  life,  left  the  passenger  coach  in  which 
he  was  riding  as  a  passenger,  and  which  was  provided  for  the 
use  of  passengers,  and  climbed  on  top  of  a  freight  car,  from 
which  he  fell  and  was  killed.  So  the  defendant  charges  that 
the  death  of  plaintiff's  husband  was  occasioned  by  bis  own 
negligence,  and  that  this  defendant  is  in  no  way  responsible 
for  the  same."     To  this  plaintiff  filed  reply. 

Told  in  brief,  the  substance  of  the  evidence  is  this:  Herman 
Aufdenberg,  on  the  morning  of  February  9,  1892,  bought  at 
Gordonville  a  return-trip  ticket  to  Whitewater  station,  on 
defendant's  road.  Aufdenberg  first  took  his  seat  in  the 
passenger  portion  of  the  coach,  which  was  used,  by  means  of 
a  partition  therein,  both  as  a  passenger  coach  and  as  a  baggage 
car.  There  was  ample  room  in  the  passenger  car,  which  was 
at  the  rear  end  of  the  train,  and  in  front  of  it  were  some  17 
box  cars  and  one  coal  car  loaded  with  small  coal.    Aufdenberg^ 
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had  been  in  the  habit  of  riding  on  these  trains  during  a  period 
of  three  years  next  before  the  accident.  The  rules  of  the 
company  forbade  passengers  to  ride  on  the  car  platforms,  on 
the  engine,  or  in  the  baggage  car.  These  rules  were  con- 
spicuously posted  in  the  passenger  coach,  as  required  by  law. 
As  the  train  was  leaving  AUenville,  Aufdenberg  started  to 
leave  the  baggage  end  of  the  passenger  coach,  and  the  con- 
ductor Kelly,  called  him  to  come  back;  but,  notwithstanding 
he  must  have  heard,  he  did  not  heed,  but  kept  right  on  to 
the  adjacent  car,  which  was  loaded  with  fine  coal  for  the  mills, 
and  there  he  sat  down.  Kelly  followed  him  out  to  the  coal 
car,  and  then  tried  to  get  him  to  come  back,  but  he  said. 
**  No,  I  want  to  ride  here."  Kelly  next  noticed  him  when  the 
train  reached  Dutchtown,  where  the  train  had  come  to  a  stand- 
still. There  Aufdenberg  had  left  the  coal  car,  and  gone  on 
top  of  a  box  car,  which  was  the  third  box  car  ahead  of  the  coal 
car.  At  Dutchtown  the  train  stopped  about  five  minutes. 
Aufdenberg  was  then  sitting  still  on  the  top  of  the  box  car. 
While  the  train  was  stopping  at  Dutchtown,  Kelly  went  up  to 
Aufdenberg,  on  the  box  car,  and  tried  to  persuade  him  to  go 
back  to  the  coach;  but  he  refused,  saying,  **No,  he  wanted  to 
ride  there,"  and  Kelly  said  to  him,  **  Then  hand  me  your 
ticket,"  which  he  did.  When  the  train  started  from  Dutch- 
town,  Aufdenberg  was  still  on  top  of  the  train,  sitting  with  his 
feet  hanging  down  in  front  of  the  car;  and  on  his  left  side 
was  the  brake-rod,  and  on  the  opposite  side  was  a  handhold. 
Kelly  staid  there  for  a  minute  or  two,  and  then  returned  to 
the  coach,  and  never  saw  Aufdenberg  after  that  alive.  About 
2^  miles  from  Dutchtown,  Aufdenberg  fell  off,  and  was  run 
over  by  the  cars,  and  killed;  and  Kelly,  judging  from  the  in- 
dications on  the  wheels  and  tracks,  judged  that  some  lo  or  12 
cars  passed  over  Aufdenberg*s  body,  which  would  indicate  that 
Aufdenberg,  after  Kelly  left  him,  had  gone  forward  some  6 
or  8  cars  from  where  Kelly  left  him  sitting  on  the  box  car. 
John  Luber,  Sr.,  who  lives  half  way  between  Dutchtown  and 
Gordonville, — that  is,  at  a  point  where  it  is  two  miles  each 
way  to  either  town, — testified  that  on  the  9th  day  of  Feb- 
ruary, 1892,  he  saw  Aufdenberg  on  top  of  one  of  the  box 
cars,  lying  down,  with  his  face  towards  witness.  Then,  just 
as  the  train  came  up  close  to  witness,  who  was  standing  in  his 
yard,  Aufdenberg  got  up,  and  walked  forward  **  pretty  pert," 
towards  the  engine,  several  cars.     The  train  was  just  then 
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going  down  grade,  and  though  witness  could  see  Aufdenberg, 
he  could  not  see  how  many  cars  he  passed  over.  Luber's 
son,  however,  who  was  in  the  field  with  his  father,  but  further 
away,  as  well  as  on  higher  ground,  saw  Aufdenberg  walking 
on  the  cars,  up  towards  tlje  engine,  and  he  says  he  saw 
Aufdenberg  walk  over  two  cars,  when  he  fell  down  head 
foremost,  and,  on  the  father  and  son  going  to  the  spot,  they 
found  Aufdenberg's  remains.  This  testimony  of  Luber  and 
son  stands  undisputed.  Something  is  said  by  counsel  for 
plaintiff  in  their  brief  about  Aufdenberg's  **  condition  '*  in- 
timating intoxication,  but  there  is  not  a  scintilla  of  testimony 
to  that  effect.  The  only  witness  interrogated  on  the  subject 
— Sebastian,  a  brakeman — says,  in  reply  to  atquestion,  **  I 
don't  know  if  he  was  drunk  or  sober. '*  Counsel  also  state 
that  **the  testimony  of  Dr.  Miller  shows  that  deceased  told 
the  conductor  at  Dutchtown  he  was  sick.'*  Now,  Dr.  Millers* 
deposition,  taken  by  plaintiff,  but  read  by  defendant,  shows 
that  in  a  conversation  with  Aufdenberg,  Kelly  asked  him  **  if 
he  was  sigk.      He  (Aufdenberg)  said  '  No.*  ** 

An  instruction  in  the  nature  of  a  demurrer  to  the  evidence 
was  denied  defendant,  and  the  court,  at  the  instance  of  plain- 
tiff, gave  the  following  instructions:  **  No.  I.  The  court 
instructs  the  jury  that,  if  you  should  believe  from  the  evidence 
that  the  train  run  and  operated  by  the  defendant  on  the 
Jackson  Branch  of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  was  a  mixed  train,  used  for  the  transportation  of 
passengers  and  for  freight,  it  was  the  duty  of  defendant *s 
conductor  and  employes  to  use  the  highest  degree  of  care  for 
the  safety  and  protection  of  the  passengers  on  said  train ;  and 
if  you  should  believe  from  the  evidence  that  on  the  9th  of 
February,  1892,  Herman  Aufdenberg  was  a  passenger  on  said 
train,  and  during  the  trip  from  Allenville  to  Gordonvnlle  he 
climbed  upon  the  top  of  the  freight  car  in  said  train,  and  the 
conductors  or  agents  in  charge  of  said  train  knew  of  his  being 
there,  it  was  their  duty  and  they  had  full  power,  under  the 
law,  to  cause  him  to  come  down,  and,  if  they  failed  to  do  so, 
the  defendant  was  guilty  of  negligence,  and  is  liable  in  this 
suit.  No.  2.  The  court  instructs  the  jury  that,  if  you  shall 
find  from  the  evidence  that  the  train  upon  which  the  deceased 
was  riding  was  a  mixed  train,  used  for  the  transportation  of 
passengers  and  freight,  that  .deceased  had  paid  his  fare  as  a 
passenger,  and  that  during  the  trip  from  Allenville  to  Gor- 
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donville  he  was  guilty  of  negligence  in  leaving  the  passenger 
coach  and  climbing  upon  top  of  the  freight  cars  of  said  train, 
yet,  if  you  further  find  from  the  evidence  that  the  conductor 
of  said  train  discovered  the  position  of  deceased  on  top  of  said 
car  a  sufficient  length  of  time  before  the  accident  to  stop  the 
train,  and  cause  the  deceased  to  descend  from  said  cars,  and, 
instead  of  so  doing,  said  conductor  permitted  said  deceased 
to  remain,  and  he  was  afterwards  jerked  or  thrown,  from  said 
cars  and  killed,  defendant  is  liable,  and  you  should  find  for  the 
plaintiff.'* 

Two  instructions,  among  others,  were  refused  defendant,  of 
which  the  following  are  specimens:  **  No.  3.  The  court  in- 
structs the  jury  that  defendant's  conductor  had  no  right  to 
consent  that  plaintiff's  husband  might  ride  on  the  top  of 
defendant's  freight  cars;  and,  although  the  jury  find  that  the 
conductor  did  so  consent,  yet  the  defendant  is  not  liable. 
No.  4.  The  court  declares,  as  a  matter  of  law,  that  if  plaintiff's 
husband  walked  forward  on  the  top  of  the  train  of  cars,  while 
the  same  was  in  motion,  and  that,  while  so  walking,  he  fell 
between  the  cars  and  was  killed,  then  the  jury  are  instructed 
that  the  defendant  is  not  liable,  and  their  verdict  must  be  for 
the  defendant." 

Martin  L,  Clardy  and  R.  Graham  Frosty  for  appellant. 
Wilson  Cramer  and  Wi/spn  &  Hines,  for  respondent. 

Sherwcjod,  J.  (after  stating  the  facts). — **  The  conductor  is 
regarded  as  supreme  in  authority  on  the  train,  as  if  a  captain 
on  board  ship;  and  his  acts  are  the  acts  of  the  company."  2 
Ror.  R.  R.  §  964.  Although  this  is  true,  and 
although  it  is  true  also,  as  a  corollary  of  that,  the  ^"diictor^^ 
conductor  in  this  case  might  have  removed  Auf- 
denberg  by  force  from  his  seat  on  top  of  the  box  car,  j'et  it 
by  no  means  follows  that  it  was  negligence  in  any  sense  for 
the  conductor  to  fail  to  remove  Aufdenberg  in  the  manner 
sliggested.  A  simple  request  was  sufficient,  and  a  peremp- 
tory order  unnecessary.  This  was  the  view  taken  by  the 
members  of  this  division,  in  Barry's  Case,  124  Mo.,  loc.  cit. 
338,  339,  and  cases  cited,  and  we  still  retain  the  same  view 
of  the  law  on  the  point  that  we  did  then.  There  is  no  adjudi^ 
cation  to  the  contrary.  Besides,  the  conductor  states  that 
Aufdenberg's  position,  when  seated  on  top  of  the  box  car, 
was  comparatively  a  safe  one,  and  that  it  would  have  been 
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almost  impossible  for  Aufdenberg  to  have  fallen  if  he  had  not 
gotten  up;  and  the  testimony  clearly  shows  that  he  did  not 
lall  from  his  seat,  but  fell  while  walking  on  top  of  the  box 
cars  towards  the  engine,  while  the  train  was  running  from  12 
to  15  miles  per  hour.  ^ 

It  is  entirely  unnecessary  for  us  to  say  at  this  time  what 
would  have  been  the  conductor's  duty  had  Aufdenberg  been 
drunk,  as  there  is  not  a  particle  of  testimony  to  that  effect; 
and  while  intoxication,  if  it  went  to  a  certain  extreme,  might 
tend  to  rob  a  man  of  his  discretion,  yet  certainly  this  would 
not  be  the  result  of  his  mere  sickness;  but  on  this  point,  as 
already  stated,  the  deposition  of  Dr.  Miller,  taken  by  plaintiff, 
shows  that  Aufdenberg  was  not  sick. 

Not  only  was  the  conductor  not  bound  to  use  force  to  com- 
pel Aufdenberg  to  come  down  from  the  box  car,  and  come 
within  the  passenger  coach,  but  even  if  he  had  ordered  him 
to  ascend  the  box  car,  and  to  ride  or  walk  thereon, 
CottUibntory  guch  a  Command  would  have  been  no  excuse  to 
Aufdenberg,  and  cast  no  liability  on  the  defendant 
company  had  such  a  command  been  obeyed.  Where  the 
danger  is  plainly  open  to  observation,  an  adult  passenger  will 
not  he  justified  in  yielding  obedience  to  an  order  which  cannot^ 
be  obeyed  without  the  incurrence  of  manifest  peril.  Railway 
Co.  V.  Pinchin,  112  Ind.  592,  31  Am.  &  Eng.  R.  Cas.  428; 
Railroad  Co.  v.  Carper,  112  Ind.  26,  31  Am.  &  Eng.  R.  Cas. 
36;  Jones  z/.  Railroad  Co.,  95  U.  S.  439.  In  the  case  last 
cited,  SWAYNE,  J.,  said:  *'  The  plaintiff  had  been  warned 
against  riding  on  the  pilot,  and  forbidden  to  do  so.  It  was 
next  to  the  cowcatcher,  and  obviously  a  place  of  peril, 
especially  in  case  of  collision.  There  was  room  for  him  in  the 
box  car.  He  should  have  taken  his  place  there.  He  could 
have  gone  into  the  box  car  in  as  little,  if  not  less,  time  than 
it  took  to  climb  to  the  pilot.  The  knowledge,  assent,  or  direc- 
tion of  the  company's  agents  as  to  what  he  did  is  immaterial. 
If  told  to  get  on  anywhere,  that  the  train  was  late,  and  that  he 
must  hurry,  this  was  no  justification  for  taking  such  a  risk. 
As  well  might  he  have  obeyed  a  suggestion  to  ride  on  the 
cowcatcher,  or  put  himself  on  the  track  before  the  advancing 
wheels  of  the  locomotive. 

The  company,  though  bound  to  a  high  degree  of  care,  did 
not  insure  his  safety.      He  was  not  an  infant,  nor  non  compos. 
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The  liability  of  the  company  was  conditioned  upon  the  exer- 
cise of  reasonable  and  proper  care  and  caution  on  his  p£.rt. 
Without  the  latter,  the  former  could  not  arise.  He  and 
another  who  rode  beside  him,  were  the  only  persons  hurt 
upon  the  train.  'All  those  in  the  box  car,  where  he  should 
have  been,  were  uninjured.  He  would  have  escaped  also  if 
he  had  been  there.  His  injury  was  due  to  his  own  reckless- 
ness and  folly.  He  was  himself  the  author  of  his  misfortune. 
This  is  shown  with  as  near  an  approach  to  a  demonstration 
as  anything  short  of  mathematics  will  permit." 

In  Clark  v.  Railroad  Co.,  36  N.  Y.  135,  it  was  held />rwia 
facie  negligence  for  a  passenger  to  ride  on  the  steps  of  a  horse 
car,  and  it  was  laid  down  as  a  principle  of  law  that,  when  it 
appears  that  a  passenger  is  riding  upon  a  car  in  a  place  of  dan- 
ger, his  negligence  \s  prima  facie  proved,  and  that  the  omis  is 
on  him  to  lebut  the  presumption. 

In  Railroad  Co.  v,  Bisch,  120  Ind.  549,  41  Am.  &  Eng. 
R.  Cas.  89,  Elliott,  C.J.,  said:  *'  One  of  the  instructions 
given  by  the  court  reads  thus:  *  Even  if  the  jury  find  from 
the  evidence  that  the  plaintiff  had  been  warned  against  stand- 
ing on  the  platform,  and  had  been  directed  to  go  inside,  and 
had  disobeyed  the  instruction,  still,  if  the  jury  also  believe 
from  the  evidence  that  the  conductor  of  the  train,  at  the 
moment  of  giving  the  signal  to  start,  actually  saw  the  plaintiff 
on  the  rear  platform  of  the  caboose,  and  knew  that  he  was  in 
a  dangerous  position,  and  gave  the  signal  to  start  while  the 
plaintiff  was  in  that  position,  and  without  giving  him  a  reason- 
able time  to  enter,  and  that  by  a  sudden  jerk  in  starting  the 
cars  the  plaintiff  was  thrown  to  the  ground  and  injured,  then 
the  jury  shall  find  for  the  plaintiff.'  This  instruction  cannot 
be  rescued  from  condemnation.  Leaving  out  of  consideration 
minor  matters  of  objection,  and  placing  our  decision  upon 
broad  grounds,  we  adjudge  that  the  instruction  is  so  radically 
wrong  as  to  compel  a  reversal  of  the  judgment.  The  plain- 
tiff, by  refusing  obedience  to  the  directions  given  him,  and  by 
voluntarily  remaining  in  a  place  of  danger  after  warning, 
assumed  the  risk  of  injury.  The  case,  as  it  appears  in  the 
hypothesis  on  which  the  instruction  proceeds,  is  a  stiongcr 
one  than  the  ordinary  case  of  contributory  negligence;  for  the 
plaintiff  did  more  than  carelessly  seek  and  remain  in  a  place 
of  danger,  for  he  remained  there  in  disobedience  of  directions 
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given  him,  and  despite  the  warnings  which  he  received.  He, 
in  fact,  assented  to  the  injury.  The  case  goes  beyond  the 
operation  of  the  rule  on  the  subject  of  contributory  negli- 
gence, and  comes  within  the  scope  of  the  maxim,  *  Vokftti  non 
Jit  injuria,'  *  *  *  One  who  is  himself  guilty  of  a  breach  of 
duty,  and  wrongfully  remains  in  a  place  of  danger,  cannot 
recover  if  that  wrong  was  the  proximate  cause  of  his  injury, 
although  another  may  have  also  been  in  fault.  To  authorize 
a  recovery,  the  case  must  be  one  *  of  unmixed  negligence.' 
This  case  strikingly  illustrates  this  rule,  for,  had  the  plaintiff 
entered  the  car,  as  it  was  his  duty  to  do,  the  injury  would 
not  have  befallen  him.  Clearly,  then,  his  own  wrong  was  the 
proximate  cause  of  his  misfortune-  *  *  *  Not  only  did  the 
plaintiff,  upon  the  theory  on  which  the  instruction  is  con- 
structed, disobey  a  dir.jction  given  him,  but  he  remained  in 
a  place  of  danger,  where  he  ought  not  to  have  remained,  even 
if  he  had  not  been  warned  and  directed  to  leave  it." 

The  author  of  a  work  of  recognized  merit  says:  **  Grown 
persons  must  be  permitted  to  exercise  their  discretion,  in  a 
great  measure,  as  to  the  positions  they  will  occupy  upon  the 
carrier's  conveyance,  and  to  take  upon  themselves  the  risk  of 
many  dangers  by  their  negligent  conduct,  if  they  choose  so  to 
do,  with  full  knowledge  of  the  probable  consequences;  and 
no  obligation  rests  upon  the  carrier  to  remonstrate,  or  to 
forbid  it."  Hutch.  Carr.  (2d  ed.)  §  665.  To  the  like  effect, 
see  2  Wood,  R.  R.  §§  303,  304;'Higgins  v.  Railway  Co., 
36  Mo.  418;  Tuley  7.^.  Railroad  Co.,  41  Mo.  App.  432;  Rail- 
road Co.  V.  Langdon,  92  Pa.  St.  21,  i  Am.  &  Eng.  R.  Cas. 
87.  The  foregoing  reasons  and  authorities  unqualifiedly  con- 
demn the  instructions  aforesaid,  given  at  the  instance  of 
plaintiff,  and  conspicuously  mark  the  error  of  the  refusal  of 
the  fourth  instruction  asked  by  defendant. 

As  to  defendant's  third  instruction,  it  was  properly  refused, 
on  the  ground  that  there  was  no  evidence  to  show  consent  on 
the  part  of  the  conductor.  If  there  had  been  such  evidence, 
then  the  instruction  would  have  been  properly  asked  and 
improperly  refused.  Passengers  are  expected  to  ride  in  the 
places  designated  by  the  rules  of  the  company,  and  a  con- 
ductor cannot  consent  to  their  doing  otherwise,  especially 
where  such  consent  permits  the  passenger  to  go  to  such  places 
of  imminent  peril  as  this  record  discloses  Aufdenberg  went. 

In  conclusion,  and  as  a  necessary  result  of  remarks  hereto- 
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fore  made,  the  instruction  in  the  nature  of  a  demurrer  to  the 
evidence  should  have  been  given.  The  judgment  should 
therefore  be  reversed,  and,  as  plaintiff  has  no  cause  of  action, 
we  will  not  remand  the  cause,  but  direct  judgment  for  defend- 
ant to  be  entered  in  this  court.     All  concur. 


United  States 

^. 
Stanford. 

(Supreme  Court  of  the  United  States ^  March  2,  1896.) 

Pacific  Railroads — Liability  of  Stockholders.— The  Pacific  Railroad  acts 
contain  no  clause  imposing  upon  the  stockholders  of  a  corporation  re- 
ceiving subsidy  bonds  personal  responsibility  for  any  debt  due  to  the 
United  States  from  such  corporation  by  reason  of  its  failure  to  pay  those 
bonds  at  maturity,  nor  can  it  be  infecred  from  the  legislation  of  congress 
that  it  was  intended  for  the  protection  of  the  interests  of  the  United 
States  to  impose  a  heavier  liability  upon  the  stockholders  of  the  Cali- 
fornia company  than  was  imposed  upon  the  stockholders  of  the  Union 
Pacific  Railroad,  and  therefore  the  stockholders  in  the  Central  Pacific 
Railroad  are  not  personally  liable  to  the  United  States  under  the  Cali- 
fornia statute,  making  a  stockholder  of  a  railroad  company  liable  in  pro- 
portion to  his  stock  for  its  debts  and  obligations. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Action  by  the  United  States  against  Jane  L.  Stanford, 
executrix  of  Leland  Stanford,  deceased.  From  a  judgement 
of  the  circuit  court  of  appeals  (70  Fed.  Rep.  346),  affirming 
a  judgment  in  favor  of  defendant  (69  Fed.  Rep.  25),  plaintiff 
appeals.     Affirmed. 

Solicitor-General  Conrad  and  Assistant  Attorney-General 
Dickinsony  for  the  United  States. 
Joseph  H.  Choate,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 
The  United  States  seeks  by  this  suit  to  establish  a  claim 
against  the  estate  of  Leland  Stanford  for  $15,237,000. 

The  deceased  held  and  owned  a  larc^c  number  of  the  shares 
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of  the  capital  stock  of  the  Central  Pacific  Railroad  Company 
of  California  and  the  Western  Pacific  Railroad  Company, 
corporations  that  were  organized  under  the  laws  of  California, 
and  which  subsequently  were  consolidated  and  became  the 
Central  Pacific  Railroad  Company. 

Those  companies  received  bonds  of  the  United  States  that 
were  issued,  under  the  acts  of  congress  known  as  the  **  Pacific 
Railroad  Acts,**  in  aid  of  the  construction  of  a 
Caseitatod.  railroad  and  telegraph  line  extending  from  the 
Missouri  river  to  the  Pacific  Ocean.  The  present  demand 
of  the  government  arises  out  of  the  obligation  which,  it  is 
alleged,  rested  upon  the  companies  receiving  such  bonds  to 
pay  the  principal  at  maturity,  and  to  reimburse  the  United 
States  for  all  interest  paid  thereon. 

The  bill  proceeds  upon  the  ground  that,  by  the  constitu- 
tion and  laws  of  California  at  the  time  the  above  corporations 
were  organized,  as  well  as  when  they  received  the  bonds  of 
the  United  States,  each  stockholder  of  a  railroad  corporation 
was  liable,  in  proportion  to  the  stock  owned  and  held  by  him, 
for  all  of  its  debts  and  liabilities,  and,  consequently,  that  the 
estate  of  Stanford  is  liable  to  the  United  States  in  proportion 
to  the  stock  owned  and  held  by  him  in  the  corporations 
named. 

The  principal  contention  of  the  defendant  is  that  the  ques- 
tion of  the  liability  of  stockholders  for  the  debts  and  obliga- 
tions of  companies  receiving  bonds  of  the  United  States  under 
the  Pacific  Railroad  Acts,  does  not  depend  upon  the  laws  of 
California,  but  is  governed  by  the  acts  of  congress  under 
which  such  bonds  were  issued ;  that,  by  its  legislation  in  aid 
of  the  construction  of  the  Union  and  Central  Pacific  Rail- 
ro  ds,  congress  intended  to  define,  control,  and  regulate  the 
entire  relations  of  the  government,  to  all  of  the  companies 
receiving  subsidy  bonds,  without  reference  to  the  laws  of  any 
state;  that  those  companies  were  respectively  created  or 
adopted  as  agencies  for  a  great  national  purpose,  in  the 
accomplishment  of  which  they  were  to  be  subject  to  the 
exclusive  control  of  the  general  government;  that  the  fun(> 
tions,  obligations,  and  liabilities  of  all  the  companies  partici- 
pating in  the  bounty  of  the  United  States  were  to  be  equal 
and  identical;  and  that,  as  to  each  company,  the  government 
looked  to  it  alone  for  the  performance  of  all  that  the  acts  im- 
posed upon  it,  and  did  not  contemplate  nor  intend  that  there 
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should  be  any  individual  liability  of  stockholders  in  respect 
of  the  subsidy  bonds  issued  by  the  United  States. 

If  these  acts  of  congress  have  the  scope  and  effect  attributed 
to  them  by  the  defendant,  the  decree  may  be  affirmed,  with- 
out any  expression  of  opinion  by  this  court  upon  other 
questions  discussed  at  the  bar,  and  which,  if  considered, 
would  require  a  construction  of  the  laws  of  California  relating 
to  the  personal  liability  of  stockholders  for  the  debts  of  rail- 
road corporations. 

Was  it  part  of  the  contract  between  the  United  States  and 
the  corporations  receiving  its  subsidy  bonds  that  the  stock- 
holders of  such  corporations,  respectively,  should  be  personally 
liable  for  the  principal  and  interest  of  those  bonds  ?  Or,  did 
the  United  States  make  provision  in  the  acts  of  congress  for 
all  the  security  intended  to  be  taken  for  their  payment  ? 
These  questions  cannot  be  answered  by  referring  to  any  one 
section  of  either  act,  but  only  by  examining  the  provisions 
of  all  of  those  acts  in  the  light  of  the  circumstances  under 
which  the  United  States  made  grants  of  public  lands  and  pro- 
vided for  the  issuing  of  bonds  in  aid  of  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  Ocean. 

By  the  act  of  July  i,  1862,  entitled  **  An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  Ocean,  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  military',  and  other  purposes  ** 
(12  Stat.  489,  c.  120),  the  Union  Pacific  Railroad  Company 
was  incorporated,  with  power  to  lay  out,  locate,  maintain, 
and  enjoy  a  continuous  railroad  and  telegraph  from  a  named 
point  in  what  was  then  the  territory  of  Nebraska  to  the  western 
boundary  of  what  at  that  time  was  the  territory  of  Nevada. 

That  company  was  given  the  right  of  way  through  the 
P'Mic  lands  for  the  construction  of  its  railroad  and  telegraph 
line,  as  well  as  the  power  and  authority  to  take,  from  those 
lands  adjacent  to  the  line  of  the  road,  earth,  stone,  and  tim- 
ber, ^nd  other  materials  required  in  the  work  of  construction, 
and,  so  far  as  it  was  necessary  to  do  so,  to  occupy  the  public 
lands  for  stations,  buildings,  workshops,  depots,  machine 
shops,  switches,  side  tracks,  turntables,  and  water  stations; 
the  United  States  to  extinguish  the  Indian  titles  to  all  lands 
falling  under  the  operation  of  the  act  and  required  for  the 
right  of  way  and  grants  made.    **  For  the  purpose  of  aiding  in 
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the  construction  of  said  railroad  and  telegraph  line,  and  to 
secure  the  safe  and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores,*'  a  large  grant  of  lands 
was  made,  for  which  patents  were  directed  to  be  issued  as 
each  40  consecutive  miles  of  railroad  and  telegraph  were  com- 
pleted and  equipped  in  all  respects  as  required.  Sections  2-4. 
The  fifth  section  provided  that,  for  the  purposes  men- 
tioned, the  secretary  of  the  treasury,  upon  the  completion  and 
equipment  of  40  consecutive  miles  of  railroad  and  telegraph, 
should  issue  to  the  company  bonds  of  the  United  States,  of 
$1000  each,  payable  in  30  years  after  date,  bearing  6  per 
centum  per  annum  interest,  to  the  amount  of  16  of  said  bonds 
per  mile  for  such  section  of  40  miles;  and  **  to  secure  the 
repayment  to  the  United  States,  as  hereinbefore  provided,  of 
the  amount  of  said  bonds  so  issued  and  delivered  to  said 
company,  together  with  all  interest  thereon  which  shall  have 
been  paid  by  the  United  States,  the  issue  of  said  bonds  and 
delivery  to  the  company  shall  ipso  facto  constitute  a  mortgage 
on  the  whole  line  of  the  railroad  and  telegraph,  together  with 
the  rolling  stock,  fixtures,  and  property  of  every  kind  and 
description,  and  in  consideration  of  which  said  bonds  may  be 
issued;  and  on  the  refusal  or  failure  of  said  company  to 
,  redeem  said  bonds,  or  any  part  of  them,  when  required  so  to 
do  by  the  secretary  of  the  treasury,  in  accordance  with  the 
provisions  of  this  act,  the  said  road,  with  all  the  rights,  junc- 
tions, immunities,  and  appurtenances  thereunto  belonging,  and 
also  all  lands  granted  to  the  said  company,  by  the  United 
States,  which,  at  the  time  of  said  default  shall  remain  in  the 
ownership  of  said  company,  may  be  taken  possession  of  by 
the  secretary  of  the  treasury  for  the  use  and  benefit  of  the 
United  States/' 

The  grants  referred  to  were  made  **  upon  condition  that 
said  company  shall  pay  said  bonds  at  maturity,  and  shall 
keep  said  railroad  and  telegraph  line  in  repair  and  use,  and 
shall  at  all  times  transmit  dispatches  over  said  telegraph  line, 
and  transport  mails,  troops  and  munitions  of  war,  supplies  and 
public  stores  upon  said  railroad  for  the  government  whenever 
required  to  do  so  by  any  department  thereof,  and  that  the 
government  shall  at  all  times  have  the  preference  in  the  use 
of  the  same  for  all  the  purposes  aforesaid  (at  fair  and  reason- 
able rates  of  compensation,  not  to  exceed  the  amounts  paid 
by  private  parties  for  the  same  kind  of  service);  and  all  com- 
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pensation  for  services  rendered  for  the  government  shall  be 
applied  to  the  payment  of  said  bonds  and  interest  until  the 
whole  amount  is  fully  paid.*'  The  company  was  entitled  to 
pay  the  United  States  wholly  or  in  part,  in  the  same  or  other 
bonds,  treasury  notes,  or  other  evidences  of  debt  against  the 
United  States,  to  be  allowed  at  par;  and  after  the  road  was 
completed,  until  the  bonds  and  interest  were  paid,  at  least  5 
per  centum  of  the  net  earnings  of  said  road  were  required  to 
be  annually  applied  to  the  payment  thereof.     Section  6. 

The  company  was  required  to  file  its  assent  to  the  act  in 
the  department  of  the  interior  within  one  year  after  its 
passage,  and  it  was  allowed  until  the  1st  day  of  July,  1874, 
to  complete  its  railroad  and  telegraph  through  the  territories 
of  the  United  States,  to  the  western  boundary  of  the  territory 
of  Nevada,  **  there  to  meet  and  connect  with  the  line  of  the 
Central  Pacific  Railroad  Company  of  California."  Sections 
7,8. 

The  ninth  section  authorized  the  Leavenworth,  Pawnee  & 
Western  Railroad  Company  of  Kansas  to  construct  a  railroad 
and  telegraph  line  from  the  Missouri  river,  at  the  mouth  of 
the  Kansas  river,  "  upon  the  same  terms  and  conditions  in 
all  respects  "  as  were  provided  in  the  act  for  the  construction 
of  the  railroad  and  telegraph  line  first  mentioned,  and  to  meet 
and  connect  with  the  same  at  the  meridian  of  longitude 
named;  the  route  in  Kansas,  west  of  the  meridian,  of  Ft. 
Riley,  to  the  aforesaid  point,  on  the  looth  meridian  of  longi- 
tude, to  be  subject  to  the  approval  of  the  president  of  the 
United  States,  and  to  be  determined  by  him  on  actual  survey. 
By  the  same  section  it  was  declared  that  **  the  Central  Pacific 
Railroad  Company  of  California,  a  corporation  existing  under 
the  laws  of  the  state  of  California,  are  hereby  authorized  to 
construct  a  railroad  and  telegraph  line  from  the  Pacific  coast, 
at  or  near  San  Francisco,  or  the  navigable  waters  of  the  Sacra- 
mento river,  to  the  eastern  boundary  of  California,  upon  the 
same  terms  and  conditions,  in  all  respects,  as  are  contained  in 
this  act  for  the  construction  of  said  railroad  and  telegraph  line 
first  mentioned,  and  to  meet  and  connect  with  the  first-men- 
tioned railroad  and  telegraph  line  on  the  eastern  boundary  of 
California.  Each  of  said  companies  shall  file  their  acceptance 
of  the  conditions  of  this  act  in  the  department  of  the  interior 
within  six  months  after  the  passage  of  this  act.** 

The  tenth  section  provided  that  the  company  chartered  by 
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the  state  of  Kansas  should  complete  lOO  miles  of  its  road, 
commencing  at  the  mouth  of  the  Kansas  river,  within  two 
years  after  filing  its  assent  to  the  conditions  of  the  act,  and 
lOO  miles  per  year  thereafter  until  the  whole  was  completed; 
and  the  Central  Pacific  Railroad  Company  of  California  should 
complete  50  miles  of  its  road  within  two  years  after  filing  its 
assent  to  the  provisions  of  the  act,  and  50  miles  per  year  there- 
after until  the  whole  was  completed;  and,  ''  after  completing 
their  roads,  respectively,  said  companies,  or  either  of  them, 
may  unite  upon  equal  terms  with  the  first-named  company  in 
constructing  so  much  of  said  railroad  and  telegraph  line  and 
branch  railroads  and  telegraph  lines  in  this  act  hereinafter 
mentioned,  through  the  territories  from  the  state  of  California 
to  the  Missouri  river,  as  shall  then  remain  to  be  constructed, 
on  the  same  terms  and  conditions  as  provided  in  this  act  in 
relation  to  the  said  Union  Pacific  Railroad  Company.**  And 
the  Central  Pacific  Railroad  Company  of  California,  after 
completing  its  road  across  that  state,  was  authorized  **  to  con- 
tinue the  construction  of  said  railroad  and  telegraph  through 
the  territories  of  the  United  States  to  the  Missouri  river, 
including  the  branch  roads  specified  in  this  act,  upon  the 
routes  hereinbefore  and  hereinafter  indicated,  on  the  terms 
and  conditions  provided  in  this  act  in  relation  to  the  said 
Union  Pacific  Railroad  Company,  until  said  roads  shall  meet 
and  connect,  and  the  whole  of  said  railroad  and  branches  and 
telegraph  is  completed.** 

By  the  twelfth  section  it  was  declared  that  the  "  track 
upon  the  entire  line  of  railroad  and  branches  shall  be  of  uni- 
form width,  to  be  determined  by  the  president  of  the  United 
States,  so  that,  when  completed,  cars  can  be  run  from  the 
Missouri  river  to  the  Pacific  coast;  the  grades  and  curves 
shall  not  exceed  the  maximum  grades  and  curves  of  the  Balti- 
more &  Ohio  Railroad ;  the  whole  line  of  said  railroad  and 
branches  and  telegraph  shall  be  operated  and  used  for  all  pur- 
poses of  communication,  travel,  and  transportation  so  far  as 
the  public  and  government  are  concerned,  as  one  connected, 
continuous  line.  *  *  *  " 

The  fifteenth  section  gave  to  any  other  railroad  company 
then  or  thereafter  incorporated  the  right  to  connect  with  the 
road  and  branches  provided  for  by  the  act  at  such  places  and 
upon  such  just  and  equitable  terms  as  the  president  of  the 
United  States  should  prescribe. 
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All  of  the  railroad  companies  named  in  the  act,  and  assent- 
ing thereto,  or  any  two  or  more  of  them,  were  authorized  to 
form  themselves  into  one  consolidated  company;  notice  of 
such  consolidation  to  be  in  writing,  to  be  filed  in  the  depart- 
ment of  the  interior  and  the  consolidated  company  to  proceed 
to  construct  the  railroad,  branches,  and  telegraph  line,  upon 
the  terms  and  conditions  provided  in  the  act.     Section  1 6. 

The  seventeenth  section  provided:  **  That  in  case  said 
company  or  companies  shall  fail  to  comply  with  the  terms  and 
conditions  of  this  act,  by  not  completing  said  railroad  and 
telegraph  and  branches  within  a  reasonable  time,  or  by  not 
keeping  the  same  in  repair  and  use,  but  shall  permit  the 
same,  for  an  unreasonable  time,  to  remain  unfinished,  or  out 
of  repair,  and  unfit  for  use,  congress  may  pass  an  act  to 
insure  the  speedy  completion  of  said  road  and  branches,  or 
put  the  same  in  repair  and  use,  and  may  direct  the  income  of 
said  railroad  and  telegraph  line  to  be  thereafter  devoted  to  the 
use  of  the  United  States,  to  repay  all  such  expenditures  caused 
by  the  default  and  neglect  of  said  company  or  companies: 
Provided,  that  if  said  roads  are  not  completed,  so  as  to  form 
a  continuous  line  of  railroad,  ready  for  use,  from  the  Missouri 
river  to  the  navigable  waters  of  the  Sacramento  river,  in 
California,  by  the  first  day  of  July,  1876,  the  whole  of  all  of 
said  railroads  before  mentioned  and  to  be  constructed  under 
the  provisions  of  this  act,  together  with  all  their  furnishings, 
fixtures,  rolling  stock,  machine  shops,  lands,  tenements,  and 
hereditaments,  and  property  of  every  kind  and  character,  shall 
be  forfeited  to  and  be  taken  possession  of  by  the  United 
States:  Provided,  that  of  the  bonds  of  the  United  States  in 
this  act  provided  to  be  delivered  for  any  and  all  parts  of  the 
roads  to  be  constructed  east  of  the  one  hundredth  meridian 
of  west  longitude  from  Greenwich,  and  for  any  part  of  the 
road  west  of  the  west  foot  of  the  Sierra  Nevada  Mountains, 
there  shall  be  reserved  of  each  part  and  instalment  twenty- 
five  per  centum,  to  be  and  remain  in  the  United  States  treas- 
ury undelivered,  until  said  roads  and  all  parts  thereof  provided 
for  in  this  act  are  entirely  completed ;  and  of  all  the  bonds 
provided  to  be  delivered  for  the  said  road,  between  the  two 
points  aforesaid,  there  shall  be  reserved  out  of  each  instalment 
fifteen  per  centum,  to  be  and  to  remain  in  the  treasury  until 
the  whole  of  the  road  provided  for  in  this  act  is  fully  com- 
pleted ;  and  if  the  said  roads  or  any  part  thereof  shall  fail  of 
3  (N.  s.)  A.  &  E.  R.  Cas.— 23 
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completion  at  the  time  limited  therefor  in  this  act,  then  and 
in  that  case  the  said  part  of  said  bonds  so  reserved  shall  be 
forfeited  to  the  United  States.** 

By  the  eighteenth  section  it  was  declared:  **  Whenever  it 
appears  that  the  net  earnings  of  the  entire  road  and  telegraph, 
including  the  amount  allowed  for  services  rendered  for  the 
United  States,  after  deducting  all  expenditures,  including 
repairs  arid  the  furnishing,  running,  and  managing  of  said 
road,  shall  exceed  ten  per  centum  upon  its  costs,  exclusive 
of  the  five  per  centum  to  be  paid  to  the  United  States,  con- 
gress may  reduce  the  rates  of  fare  thereon  if  unreasonable  in 
amount,  and  may  fix  and  establish  the  same  by  law.  And 
the  better  to  accomplish  the  object  of  this  act,  namely,  to 
promote  the  public  interest  and  welfare  by  the  construction 
of  said  railroad  and  telegraph  line,  and  keeping  the  same  in 
working  order,  and  to  secure  to  the  government  at  all  times 
(but  particularly  in  time  of  war)  the  use  and  benefits  of  the 
same  for  postal,  military,  and  other  purposes,  congress  may, 
at  any  time,  having  due  regard  for  the  rights  of  said  com- 
panies named  herein,  add  to,  alter,  amend,  or  repeal  this  act." 

The  several  railroad  companies  named  were  authorized  to 
enter  into  an  arrangement  with  the  Pacific  Telegraph  Com- 
pany, the  Overland  Telegraph  Company,  and  the  California 
State  Telegraph  Company,  **  so  that  the  present  line  of  tele- 
graph between  the  Missouri  river  and  San  Francisco  may  be 
moved  upon  or  along  the  line  of  said  railroad  and  branches 
as  fast  as  said  roads  and  branches  are  built;  and  if  said 
arrangements  be  entered  into  and  the  transfer  of  said  tele- 
graph line  be  made  in  accordance  therewith  to  the  line  of  said 
railroad  and  branches,  such  transfer  shall,  for  all  purposes  of 
this  act,  be  held  and  considered  a  fulfilment  on  the  part  of 
said  railroad  companies  of  the  provisions  of  this  act  in  regard 
to  the  construction  of  said  line  of  telegraph.  And,  in  case  of 
disagreement,  said  telegraph  companies  are  authorized  to 
remove  their  line  of  telegraph  along  and  upon  the  line  of 
railroad  herein  contemplated  without  prejudice  to  the  rights 
of  the  railroad  companies  named  herein.**     Section  19. 

The  act  of  1862  was  amended  in  many  particulars  by  the 
act  of  July  2,  1864(13  Stat.  356,  c.  216).  The  time  for 
designating  the  general  route  of  the  Union  Pacific  Railroad, 
and  of  filing  the  map  of  the  same,  and  the  time  for  the  com- 
pletion of  that  part  of  the  railroads  required  by  the  terms  of 
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said  act  of  each  company,  was  extended  one  year  from  the 
time  designated  in  the  act  of  1862;  and  the  Central  Pacific 
Railroad  Company  of  California  was  required  to  complete  25 
miles  of  its  road  **  in  each  year  thereafter,  and  the  whole  to 
the  state  line  within  four  years,  and  that  only  one  half  of  the 
compensation  for  services  rendered  for  the  government  by 
said  companies  shall  be  required  to  be  applied  to  the  payment 
of  the  bonds  issued  by  the  government  in  aid  of  the  con- 
struction of  said  roads.**     Section  5. 

The  proviso  to  section  4  of  the  original  act  was  modified, 
so  that  the  president  of  the  United  States  was  authorized  to 
appoint,  for  each  of  the  roads,  three  commissioners,  as  pro- 
vided for.  in  the  original  act;  and  **  the  verified  statement 
of  the  president  of  the  California  company,  required  by  said 
section  4,  shall  be  filed  in  the  office  of  the  United  States 
surveyor-general  for  the  state  of  California,  instead  of  being 
presented  to  the  president  of  the  United  States;  and  the  said 
surveyor-general  shall  thereupon  notify  the  said  commissioners 
of  the  filing  of  such  statement,  and  the  said  commissioners 
shall  thereupon  proceed  to  examine  the  portion  of  said  rail- 
road and  telegraph  line  so  completed,  and  make  their  report 
thereon  to  the  president  of  the  United  States,  as  provided  by 
the  act  of  which  this  is  amendatory.  And  such  statement 
may  be  filed,  and  such  railroad  and  telegraph  line  be  exam- 
ined and  reported  on,  by  the  said  commissioners,  and  the 
requisite  amount  of  bonds  may  be  issued  and  the  lands 
appertaining  thereto  may  be  set  apart,  located,  entered,  and 
patented,  as  provided  in  this  act  and  the  act  to  which  this  is 
amendatory,  upon  the  construction  by  said  railroad  company 
of  California  of  any  portion  of  not  less  than  twenty  consecu- 
tive miles  of  their  said  railroad  and  telegraph  line,  upon  the 
certificate  of  said  commissioners  that  such  portion  is  com- 
pleted as  required  by  the  act  to  which  this  is  amendatory.** 
Section  6. 

So  much  of  section  17  of  the  act  of  1862  as  provided  for  a 
reservation  by  the  government  of  a  portion  of  the  bonds  to 
be  issued  to  aid  in  the  construction  of  the  said  railroads  was 
repealed,  and  it  was  provided  that  the  failure  of  any  one  com- 
pany to  comply  fully  with  the  conditions  and  requirements  of 
that  act,  and  the  act  of  which  it  was  amendatory,  should  not 
work  a  forfeiture  of  the  rights,  privileges,  or  franchise  of  any 


340  PACIFIC   RAILROADS  [^(n.  ™* 

United  States  v.  Stauford 

Other  company  or  companies  that  should  have  complied  with 
the  same.     Section  7. 

To  enable  any  one  of  the  corporations  to  make  convenient 
and  necessary  connections  with  other  roads,  it  was  authorized 
to  establish  and  maintain  all  necessary  ferries  upon  and  across 
all  rivers  which  its  road  might  pass  in  its  course;  and 
authority  was  given  each  corporation  to  construct  over  all 
rivers,  for  the  convenience  of  such  road,  bridges  having  suit- 
able and  proper  draws  for  the  passage  of  steamboats. 

The  tenth  section  provided:  **  That  section  5  of  said  act 
be  so  modified  and  amended  that  the  Union  Pacific  Railroad 
Company,  the  Central  Pacific  Railroad  Company,  and  any 
other  company  authorized  to  participate  in  the  construction 
of  said  road,  may,  on  the  completion  of  each  section  of  said 
road,  as  provided  in  this  act  and  the  act  to  which  this  is  an 
amendment,  issue  their  first  mortgage  bonds  on  their  respec- 
tive railroad  and  telegraph  lines  to  an  amount  not  exceeding^ 
the  amount  of  the  bonds  of  the  United  States,  and  of  even 
tenor  and  date,  time  of  maturity,  rate  and  character  of  interest 
with  the  bonds  authorized  to  be  issued  to  said  railroad  com- 
panies respectively.  And  the  lien  of  the  United  States  bonds 
shall  be  subordinate  to  that  of  the  bonds  of  any  or  either  of 
said  companies  hereby  authorized  to  be  issued  on  their 
respective  roads,  property,  and  equipments,  except  as  to  the 
provisions  of  the  sixth  section  of  the  act  to  which  this  act  is 
an  amendment,  relating  to  the  transmission  of  dispatches  and 
the  transportation  of  mails,  troops,  munitions  of  war,  supplies 
and  public  stores  for  the  government  of  the  United  States. 
And  said  section  is  further  amended  by  striking  out  the  word 
*  forty,'  and  inserting  in  lieu  thereof  the  words  *  on  each  and 
every  section  of  not  less  than  twenty.'  " 

By  the  eleventh  section  it  was  declared  that,  **  if  any  of  the 
railroad  companies  entitled  to  bonds  of  the  United  States,  or 
to  issue  their  first  mortgage  bonds  herein  provided  for,  has, 
at  the  time  of  the  approval  of  this  act,  issued,  or  shall  there- 
after issue,  any  of  its  own  bonds  or  securities  in  such  form  or 
manner  as  in  law  or  equity  to  entitle  the  same  to  priority  of 
preference  of  payment  to  the  said  guaranteed  bonds  or  said 
first  mortgage  bonds,  the  amount  of  such  corporate  bonds 
outstanding  and  unsatisfied,  or  uncanceled,  shall  be  deducted 
from  the  amount  of  such  government  and  first  mortgage  bond, 
which  the  company  may  be  entitled  to  receive  and  issue;  and 
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such  an  amount  only  of  such  government  bonds  and  such  first 
mortgage  bonds  shall  be  granted  or  permitted,  as  added  to 
such  outstanding,  unsatisfied,  or  uncanceled  bonds  of  the 
company  shall  make  up  the  whole  amount  per  mile  to  which 
the  company  would  otherwise  have  been  entitled.  *  *  * 
Provided,  also,  that  no  land  granted  by  this  act  shall  be  con- 
veyed to  any  party  or  parties,  and  no  bonds  shall  be  issued 
to  any  company  or  companies,  party  or  parties,  on  account 
of  any  road,  or  part  thereof,  made  prior  to  the  passage  of  the 
act  to  which  this  act  is  an  amendment,  or  made  subsequent 
thereto,  under  the  provisions  of  any  act  or  acts  other  than 
this  act  and  the  act  amended  by  this  act." 

The  twelfth  section  provided  that  the  Leavenworth,  Pawnee 
&  Western  Railroad  Company,  now  known  as  the  **  Union 
Pacific  Railroad  Company,  Eastern  Division,  should  build  the 
railroad,  from  the  mouth  of  Kansas  river,  by  the  way  of 
Leavenworth,  or,  if  that  be  not  deemed  the  best  route,  then 
it  should,  within  two  years,  build  a  railroad  from  the  city  of 
Leavenworth  to  unite  with  the  main  stem  at  or  near  the  city 
of  Lawrence,  but  to  aid  in  the  construction  of  said  branch 
the  company  was  to  receive  no  bonds.  And  if  the  Union 
Pacific  Railroad  Company  should  not  be  proceeding  in  good 
faith  to  build  its  railroad  through  the  territories,  when  the 
Leavenworth,  Pawnee  &  Western  Railroad  Company,  or  the 
Union  Pacific  Railroad  Company,  Eastern  Division,  shall  have 
completed  its  road  to  the  lOO  degree  of  longitude,  then  the 
last-named  company  may  proceed  to  make  said  road  west- 
ward **  until  it  meets  and  connects  with  the  Central  Pacific 
Railroad  Company  on  the  same  line." 

The  fifteenth  section  required  that  the  several  companies 
authorized  to  construct  the  aforesaid  roads  operate  and  use- 
said  roads  and  telegraph  for  all  purposes  of  communication, 
travel,  and  transportation,  so  far  as  the  public  and  govern- 
ment were  concerned,  **  as  one  continuous  line;  and  in  such 
operation  and  use  to  afford  and  secure  to  each  equal  advan- 
tages and  facihties  as  to  rates,  time,  and  transportation,  with- 
out any  discrimination  of  any  kind  in  favor  of  the  road  or  busi- 
ness of  either  or  any  of  said  companies,  or  adverse  to  the  road 
or 'business  of  any  or  either  of  the  others." 

Any  two  or  more  of  the  companies  authorized  to  partici- 
pate in  the  benefits  of  the  act  were  authorized,  at  any  time, 
to  unite  and  consolidate  their  organizations,  **  upon  such  terms 
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and  conditions  and  in  such  manner  as  they  may  agree  upon, 
and  as  shall  not  be  incompatible  with  this  act  or  the  laws 
of  the  states  in  which  the  roads  of  such  companies  may  be/' 
and  thereupon  such  organization,  so  formed  and  consolidated, 
**  shall  succeed  to,  possess,  and  be  entitled  to  receive  from  the 
government  of  the  United  States  all  and  singular  the  grants, 
benefits,  immunities,  guarantees,  acts,  and  things  to  be  done 
and  performed,  and  be  subject  to  the  same  terms,  conditions, 
.restrictions,  and  requirements  which  said  companies,  respec- 
tively, at  the  time  of  such  consolidation,  are  or  may  be 
entitled  or  subject  to  under  this  act,  in  place  and  substitution 
of  said  companies  so  consolidated  respectively."  Section  i6. 
All  the  provisions  of  this  act  so  far  as  applicable,  relating 
or  in  any  manner  appertaining  to  the  companies  so  consoli- 
dated, or  either  thereof,  were  to  apply  to  the  consolidated 
organization.  And  if,  upon  the  completion  by  the  consoli- 
dated organization  of  the  roads,  or  either  of  them,  of  the 
companies  consolidated,  any  other  of  the  road  or  roads  of 
either  of  the  other  companies  authorized  and  forming,  or 
intended  or  necessary  to  form,  a  portion  of  **  a  continuous 
line  **  from  each  of  the  several  designated  points  on  the  Mis- 
souri river,  to  the  Pacific  coast,  shall  not  have  constructed 
the  number  of  miles  of  its  road  within  the  time  required, 
the  consolidated  organization  was  authorized  **  to  continue 
the  construction  of  its  road  and  telegraph  in  the  general 
direction  and  route  upon  which  such  incomplete  or  uncon- 
structed  road  is  hereinbefore  authorized  to  be  built,  until 
such  continuation  of  the  road  of  such  consolidated  organiza- 
tion shall  reach  the  constructed  road  and  telegraph  of  said 
other  company  and  at  such  point  to  connect  and  unite  there- 
with ;  and  for  and  in  aid  thereof  the  said  consolidated  organ- 
ization may  do  and  perform,  in  reference  to  such  portion  of 
road  and  telegraph  as  shall  so  be  in  continuation  of  its 
constructed  road  and  telegraph,  and  to  the  construction  and 
equipment  thereof,  all  and  singular  the  several  acts  and  things 
provided,  authorized  or  granted  to  be  done  by  the  company 
authorized,  to  construct  and  equip  the  same,"  and  shall  be 
entitled  to  **  similar  and  like  grants,  benefits,  immunities, 
guarantees,  acts,  and  things  to.be  done  and  performed  by  the 
government  of  the  United  States,  by  the  president  of  the 
United  States,  or  the  secretaries  of  the  treasury  and  interior, 
and  by  commissioners  in  reference  to  such  company,  and  to 
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such  portion  of  the  road  hereinbefore  authorized  to  be  con- 
structed by  it,  and  upon  the  like  and  similar  terms  and 
conditions,  as  far  as  the  same  are  applicable  thereto."  **  And 
in  case  any  company  authorized  thereto  shall  not  enter  into 
any  consolidated  organization,  such  company,  upon  the  com- 
pletion of  the  road  as  hereinbefore  provided,  shall  be  entitled 
to,  and  is  hereby  authorized  to,  continue  and  extend  the  same 
under  the  circumstances,  and  in  accordance  with  the  pro- 
visions in  this  section,  and  to  have  all  the  benefits  thereof,  as 
fully  and  completely  as  are  herein  provided,  touching  such 
consolidated  organization.  And  in  case  more  than  one  such 
consolidated  organization  shall  be  made,  pursuant  to  this  act, 
the  terms  and  conditions  of  this  act,  hereinbefore  recited  as 
to  one,  shall  apply  in  like  manner,  force,  and  effect  to  the 
other:  Provided,  however,  that  rights  and  interests  at  any 
time  acquired  by  one  such  consolidated  organization  shall  not 
be  impaired  by  another  thereof."  It  was  further  provided 
that,  **  should  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia complete  their  line  to  the  eastern  line  of  the  state  of 
California,  before  the  line  of  the  Union  Pacific  Railroad  Com- 
pany shall  have  been  extended  westward  so  as  to  meet  the 
line  of  said  first-named  company,  said  first-named  company 
may  extend  their  line  of  road  eastward  one  hundred  and  fifty 
miles  on  the  established  route,  so  as  to  meet  and  connect  with 
the  line  of  the  Union  Pacific  Road,  complying  in  all  respects 
with  the  provisions  and  restrictions  of  this  act  as  to  said 
Union  Pacific  Road,  and  upon  doing  so  shall  enjoy  all  the 
rights,  privileges,  and  benefits  conferred  by  this  act  on  said 
Union  Pacific  Railroad  Company."  .  Section  i6. 

By  a  subsequent  act,  approved  March  3,  1865,  the  tenth 
section  of  the  act  of  1864  was  so  amended  as  to  allow  the 
Central  Pacific  Railroad  Company,  the  Western  Pacific  Rail- 
road Company  of  California,  the  Union  Pacific  Railroad 
Company,  the  Union  Pacific  Railroad  Company,  Eastern 
Divison,  and  all  other  companies  provided  for  in  the  above 
act,  to  issue  their  6  per  centum  30-year  bonds,  to  the  extent 
of  ICO  miles  in  advance  of  a  continuous,  completed  line  of 
construction;  further,  that  the  assignment,  made  by  the 
Central  Pacific  Railroad  Company  of  California  to  the  Western 
Pacific  Railroad  Company  of  said  state,  of  the  right  to  con- 
struct all  that  portion  of  said  railroad  and  telegraph  from  the 
city  of  San  Jos6  to  Sacramento  was  ratified  and  confirmed  to 
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the  latter  company,  **  with  all  the  privileges  and  benefits  of 
the  several  acts  of  congress  relating  thereto  and  subject  to  all 
the  conditions  thereof/'      13  Stat.  504,  c.  88. 

From  this  review  of  the  legislation  of  congress  it  appears 
that  the  acts  of  1862,  1864,  and  1865  all  relate  to  the  same 
general  subject;  and,  when  examined  for  the  purpose  of 
ascertaining  the  object  of  congress  in  passing  them,  they 
should  be  regarded  as  one  enactment.  What  that  object  was 
is  no  longer  a  subject  of  inquiry  in  this  court.  In  U.  S.  7'. 
Union  Pac.  R.  Co.,  91  U.  S.  92,  this  court,  speaking  by  Mr. 
Justice  Davis,  held  that  the  construction  of  a  railroad  con- 
necting the  Missouri  river  with  the  Pacific  Ocean  was  a 
national  work,  because  such  a  road  would  be  a  great  national 
highway,  under  national  control ;  that  the  scheme  for  estab- 
lishing that  highway  originated  in  national  necessities,  the 
country  being  involved  at  the  time  in  a  civil  war,  which 
threatened  the  disruption  of  the  Union,  and  endangered  the 
safety  of  our  possessions  on  the  Pacific;  and  that  the  enter- 
prise required  national  assistance,  because  private  capital  was 
inadequate  for  an  undertaking  of  such  magnitude.  It  appears, 
upon  the  face  of  the  act  of  1862,  as  amended  by  the  act  of 
1864,  that  congress  had  in  view  the  promotion  of  the  public 
interest  and  welfare  by  the  construction  of  a  railroad  and 
telegraph  line  that  could  be  used  by  the  government  at  all 
times,  but  particularly  in  time  of  war,  for  postal,  military, 
and  other  purposes,  and  that,  so  far  as  the  government  and 
the  public  were  concerned,  such  road  and  telegraph  were  to 
be  operated  as  one  continuous  line.  These  ends  were  to  be 
attained  through  the  agency  of  a  corporation  created  by  con- 
gress, and  of  certain  corporations,  organized  under  state  law.s, 
which  congress  selected  as  instruments  to  be  employed  in 
accomplishing  the  public  objects  specified  in  its  legislation. 

Naturally,  the  next  inquiry  is  whether  congress  made  any, 
and,  if  any,  what,  provision  to  secure  the  United  States 
against  liability  on  account  of  its  bonds  issued  in  aid  of  the 
construction  of  this  national  highway?  The  acts  of  1862  and 
1864  furnish  the  answer  to  this  question.  By  the  act  of  1862, 
as  we  have  seen,  it  is  provided  that  the  issuing  of  bonds,  and 
their  delivery  to  the  railroad  company  entitled  to  receive 
them,  should,  ipso  facto j  constitute  a  mortgage  on  the  whole 
line  of  the  railroad  and  telegraph  constructed  by  the  company 
receiving  the  bonds,  together  with  its  rolling  stock,  fixtuies. 
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and  property  of  every  kind  and  description,  and  in  considera- 
tion of  which  the  bonds  were  issued ;  and  upon  the  refusal  or 
failure  of  the  company  to  redeem  the  bonds,  or  any  part  of 
them,  when  required  so  to  do  by  the  secretary  of  the  treasury 
in  accordance  with  the  act,  the  railroad,  with  all  the  rights, 
functions,  immunities,  and  appurtenances  appertaining  there- 
to, and  all  lands  granted  to  the  company,  could  be  taken 
possession  of  by  that  officer  for  the  use  and  benefit  of  -  the 
United  States.  The  same  act  also  authorized  the  govern- 
ment to  retain  all  sums  due  as  compensation  for  services 
rendered  in  its  behalf  by  the  railroad  company. 

These  provisions  were  so  far  altered  by  the  act  of  1864  as 
to  authorize  the  Union  Pacific  Railroad  Company,  or  any 
company  authorized  to  participate  in  the  construction  of 
the  road  from  the  Missouri  river  to  the  Pacific  Ocean,  to 
place  a  first  mortgage  on  their  railroad  and  telegraph  lines, 
respectively  (to  an  amount  not  exceeding  the  bonds  of  the 
United  States),  to  which  mortgage  the  lien  of  the  United 
States  bonds  was  made  subordinate,  saving  the  right  of  the 
government,  reserved  in  the  act  of  1862,  to  be  preferred  in 
the  use  of  the  railroad  and  telegraph  for  the  transportation  of 
the  mails,  troops,  and  munitions  of  war,  and  the  transmission 
of  telegraphic  dispatches.  The  act  of  1864  also  provided 
that  only  one  half  of  the  compensation  due  from  the  govern- 
ment for  services  rendered  should  be  retained  and  applied  to 
the  payment  of  the  bonds  issued  by  the  United  States.  But 
the  act  of  May  7,  1878,  known  as  the  **  Thurman  Act  '*  (20 
Stat.  56,  c.  96,  §  2),  provided  that  the  whole  of  such  com- 
pensation might  be  retained,  one  half  to  be  applied  to  the 
payment  of  interest  on  the  bonds  issued  by  the  United  States, 
and  the  other  half  to  be  turned  into  the  sinking  fund  estab- 
lished by  that  act. 

These  and  other  provisions  indicate  the  extent  to  which 
congress  deemed  it  necessary  to  make  provision  for  the  pro- 
tection of  the  United  States  against  liability  on  its  bonds 
loaned  to  railroad  companies  for  the  purposes  indicated  in  the 
act  of  1862,  The  securit)^  taken  by  the  government  was,  of 
course,  impaired  by  the  act  of  1864,  which  subordinated  the 
lien  of  the  United  States,  as  originally  declared,  to  the  first 
mortgages  executed  by  the  respective  companies  under  the 
authority  of  that  act.  But,  if  the  act  of  1862,  fairly  inter- 
preted, excludes  the  idea  that  stockholders  of  the  companies 


346  PACIFIC   RAILROADS  P(n.' 8.^' 

United  States  v.  Stanford 

receiving  subsidy  bonds  were  to  be  personally  liable  to  the 
United  States  for  the  principal  and  interest  accruing  on  those' 
bonds,  the  legislation  of  1864,  however  unwise,  did  not  have 
the  effect  of  imposing  such  liability. 

Now,  the  important  fact  disclosed  by  the  Pacific  Railroad 
acts  is  that  no  one  of  them  contains  any  clause  imposing  upon 
the  stockholders  of   a  corporation  receiving  subsidy   bonds 

personal  responsibility  for  any  debt  due  to  the 
Btollkoidera.     United  States  from  such  corporation  by  reason  of 

its  failure  to  pay  those  bonds  at  maturity.  It  was, 
of  course,  competent  for  congress,  when  incorporating  the 
Union  Pacific  Railroad  Company,  to  impose  such  liability  upon 
the  stockholders  of  that  corporation.  But,  as  it  did  not  do  so, 
as  the  personal  liability  of  stockholders  for  the  debts  of  the 
corporation  arises  only  from  statute,  it  cannot  be  claimed,  nor 
is  it  claimed,  that  the  stockholders  of  that  corporation  in- 
curred by  their  subscriptions  of  stock  any  liability  to  the 
United  States,  or  to  any  other  creditor,  for  the  debts  of  that 
company.  They  were  bound,  of  course,  to  make  good  the 
amount  of  their  subscriptions;  but,  that  being  done,  their 
personal  responsibility  to  creditors  of  the  corporate  body 
ceased.  Pollard  v,  Bailey,  20  Wall.  520,  526;  Terry  2^  Little, 
loi  U.  S.  217;  Trustees  r.  Flint,  13  Met.  (Mass.)  539,  541; 
Slee  V.  Bloom,  19  Johns.  456,  474;  Carr.  v.  Iglehart,  3  Ohio 
St.  458;  Seymour  v,  Seymour,  26  N.  Y.  134,  139;  Bohn  v. 
Brown,  33  Mich.  257;  Woods  z'.  Wicks,  7  Lea  40,  45  ;  Smith 
V.  Huckabee,  53  Ala.  191,  193;  Bank  v.  Hendrickson,  40  N. 
J.  L.  52;  Coffin  V.  Rich,  45  Me.  507,  510;  3  Thomp.  Corp. 
§  2925,  and  authorities  there  cited.  Congress,  by  its  legisla- 
tion, encouraged  and  invited  the  investment  of  private  capital 
in  the  construction  of  a  highway  which,  at  that  time,  was 
deemed  of  vital  importance  to  the  whole  country.  As  the 
stockholder  of  a  corporation  is  not  liable,  beyond  the  amount 
of  his  unpaid  subscription,  for  its  debts,  unless  such  liability 
is  imposed  by  statute,  and  as  the  acts  of  congress  in  question 
are  silent  upon  that  subject,  ever}'  subscriber  to  the  stock  of 
the  Union  Pacific  Railroad  Company  must  be  deemed  to  have 
become  such  upon  the  condition,  implied  by  law,  that  he 
should  not  be  personally  liable  for  the  debts  of  the  corpora- 
tion. It  is  not  too  much  to  say  that,  if  the  acts  of  1862  and 
1864  had  made  the  stockholders  of  the  corporations  therein 
named  personally  liable,  in  proportion  to  their  stock,  for  the 
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repayment  of  the  principal  and  interest  of  the  bonds  issued 
and  delivered  to  such  corporation,  the  accomplishing  of  the 
objects  congress  had  in  view  would  have  been  seriously 
retarded,  if  not  wholly  defeated. 

It  is  said,  however,  that  these  principles  have  no  applica- 
tion to  stockholders  of  California  corporations  that  came  into 
existence  under  constitutional  and  statutory  provisions  making 
a  stockholder  of  a  railroad  corporation  liable,  in  proportion  to 
his  stock,  for  its  debts  and  obligations. 

This  position  cannot  be  sustained,  except  upon  the  theory 
that  congress  intended  to  take  a  larger  security  in  respect  of 
that  part  of  the  Pacific  Road  which  the  California  company 
undertook  to  construct  and  maintain,  than  it  took  in  respect 
of  the  Union  Pacific  Railroad.  But  it  cannot  be  inferred, 
from  the  legislation  of  congress,  that  it  intended,  for  the  pro- 
tection of  the  interests  of  the  United  States,  to  impose  a 
heavier  liability  upon  the  stockholders  of  the  California  com- 
pany than  was  imposed  upon  the  stockholders  of  the  Union 
Pacific  Railroad  Company.  Why  should  it  have  so  intended  ? 
Why  should  it  be  supposed  that  congress  would  purposely 
make  it  more  difficult  to  construct  one  part  of  the  proposed 
national  highway  than  another?  The  supreme  end  sought  to 
be  attained  was,  by  means  of  private  capital  and  governmental 
aid,  to  secure  the  construction  of  the  whole  line,  for  the 
benefit,  primarily,  of  the  United  States,  and  for  the  use  of  all 
the  people.  If,  instead  of  making  use  of  the  Central  Pacific 
Railroad  Company  of  California,  congress  had  itself  created  a 
corporation,  with  authority  to  construct  a  road  from  San 
Francisco,  through  the  territories  of  the  United  States,  to 
meet  the  Union  Pacific  Railroad  Company,  no  one  would 
suggest  that  the  stockholders  of  such  a  corporation  would  have 
been  liable  for  its  debts,  unless  congress  expressly  imposed 
liability  upon  them.  In  respect  of  the  liability  of  stockholders 
to  the  United  States,  on  account  of  its  subsidy  bonds,  we 
cannot  believe  that  congress  intended  to  apply  to  the  stock- 
holders of  the  state  corporation,  selected  to  participate  in  the 
great  work  of  establishing  railroad  and  telegraphic  communica- 
tion between  the  Missouri  river  and  the  Pacific  Ocean,  any 
rule  that  it  did  not  prescribe  for  stockholders  of  a  national 
corporation  created  for  the  purpose  of  accomplishing  the  same 
object. 

As  congress  contemplated   the    construction  of  one   con- 


848  PACIFIC  RAILROADS  [^n."  a?" 

United  States  «.  Stanford 

nected,  continuous  line  from  the  Missouri  river  to  the  Pacific 
Ocean,  to  be  used  for  governmental  and  public  purposes;  as 
it  recognized  *'  the  necessity  of  uniting,  by  iron  bands,  the 
destiny  of  the  Pacific  and  Atlantic  states  '' ;  as  its  enactments 
disclose  an  intention  to  grant  national  aid  to  the  corporations 
named,  upon  terms  and  conditions  applicable  alike  to  all  of 
them, — we  cannot  impute  to  it  the  purpose  to  make  a  dis- 
crimination against  one  part  of  that  line  that  would  necessarily 
have  retarded  the  accompHshment  of  the  important  public 
object  which  it  had  in  view.  Throughout  the  whole  of  the 
acts  referred  to  is  manifest  the  purpose  that  the  California 
corporation,  and  other  state  corporations  named,  should  enjoy 
the  rights,  immunities,  benefits,  and  privileges  given  to  them 
upon  the  same  terms  and  conditions  as  were  prescibed  for  the 
Union  Pacific  Railroad  Company.  But  the  imposition  of 
h'ability  upon  the  stockholders  of  the  California  corporation 
for  the  debt  of  that  corporation  arising  out  of  the  bonds  it 
received  from  the  United  States,  when  no  such  liability  was 
imposed  upon  the  stockholders  of  the  Union  Pacific  Railroad 
corporation  on  account  of  like  bonds  received  by  it,  would  be 
inconsistent  with  that  equality  in  terms  and  conditions  which 
congress  prescribed  for  the  corporations  that  were  invited  or 
permitted  to  participate  in  the  grants,  rights,  benefits,  privi- 
leges, and  immunities  granted  by  the  general  government  to 
the  corporation  created  by  it. 

It  should  be  remembered  that  the  question  here  is  not 
whether  the  stockholders  of  the  California  company  can  be 
made  liable  for  its  debts  to  the  United  States,  arising  in  some 
other  way  than  under  the  Pacific  Railroad  acts,  and  by  the 
acceptance  of  United  States  bonds  in  aid  of  the  construction 
of  its  road.  Nor  are  we  now  to  decide  whether  the  adoption 
of  the  California  corporation  as  an  instrument  of  the  national 
government  in  accomplishing  a  national  object  exempted 
its  stockholders  from  liability  under  the  constitution  and  laws 
of  California  to  ordinary  creditors.  The  question  before  us 
relates  only  to  the  liability  of  the  stockholders  of  the  Cali- 
fornia corporation  on  account  of  a  claim  of  the  United  States, 
arising  out  of  particular  acts  of  congress  which  authorized  the 
issuing  and  delivery  of  bonds  to  that  corporation  and  made 
such  provision  for  the  security  of  the  United  States  as  con- 
gress deemed  necessary  and  proper,  but  which  did  not  reserve 
any  right  to  look  to  the  stockholders  of  that  corporation,  if 
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it  failed  or  refused  to  meet  the  obligation  imposed  upon  it  in 
respect  of  those  bonds. 

Touching  the  obligation  of  the  several  railroad  companies 
to  pay,  at  maturity,  the  bonds  received  from  the  United  States 
in  aid  of  the  construction  of  a  railroad  and  telegraph  line  to 
the  Pacific  Ocean,  there  are  cogent  reasons,  apart  from  the 
words  of  the  act  of  congress,  why  a  rule  should  not  be  applied 
to  the  stockholders  of  the  Central  Pacific  Railroad  Company 
which  confessedly  cannot  be  applied  to  stockholders  of  the 
Union  Pacific  Railroad  Company.  Both  corporations  partici- 
pated in  the  execution  of  the  purposes  of  congress.  Each 
received  franchises  and  powers  from  the  federal  government 
to  be  exerted  for  objects  of  national  concern.  Although  the 
Central  Pacific  Railroad  Company  of  California  became  an 
artificial  being  under  the  laws  of  that  state,  its  road  owes  its 
existence  to  the  national  government ;  for  all  that  was  accom- 
plished by  the  corporation  that  constructed  and  (5wns  it  was 
accomplished  in  the  exercise  of  privileges  granted  by,  and 
because  of  the  aid  derived  from,  the  United  States.  **  By 
the  act  of  1862,"  this  court  has  said,  ** congress  granted  this 
corporation  a  right  to  build  a  road  from  San  Francisco,  or  the 
navigable  waters  of  the  Sacramento  river,  to  the  eastern 
boundary  of  the  state,  and  thence  through  the  territories  of 
the  United  States,  until  it  met  the  road  of  the  Union  Pacific 
Company.  For  this  purpose  all  the  rights,  privileges,  and 
franchises,  were  given  this  company  that  were  granted  the 
Union  Pacific  Company,  except  the  franchise  of  being  a  cor- 
poration, and  such  others  as  were  merely  incident  to  the 
organization  of  the  company.  The  land  grants  and  subsidy 
bonds  to  this  company  were  the  same  in  character  and  quan- 
tity as  those  to  the  Union  Pacific,  and  the  same  right  of 
amendment  was  reserved.  Each  of  the  companies  was  required 
to  file  in  the  department  of  the  interior  its  acceptance  of  the 
conditions  imposed  before  it  could  become  entitled  to  the 
benefits  conferred  by  the  act.  This  was  promptly  done  by 
the  Central  Pacific  Company,  and  in  this  way  that  corporation 
voluntarily  submitted  itself  to  such  legislative  control  by  con- 
gress as  was  reserved  under  the  power  of  amendment.** 
Again,  in  the  same  case:  **  But  for  the  corporate  powers  and 
financial  aid  granted  by  congress,  it  is  not  probable  that  the 
road  would  have  been  built."  Sinking  Fund  Cases,  99  U. 
S.   710,   727.     And  in  California  z/.   Southern  Pac.   R.  Co., 
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127  U.  S.  I,  38,  Mr.  Justice  Bradley,  delivering  the  opinion 
of  the  court,  referred  to  the  Pacific  Railroad  acts  relating  to 
the  Central  Pacific  Railroad,  and  said:  **  Thus,  without 
referring  to  the  other  franchises  and  privileges  conferred  upon 
this  company,  the  fundamental  franchise  was  given  by  the  acts 
of  1862,  and  the  subsequent  acts,  to  construct  a  railroad  from 
the  Pacific  Ocean,  across  the  state  of  California  and  the 
federal  territories,  until  it  should  meet  the  Union  Pacific, 
which  it  did  meet  at  Ogden,  in  the  territory  of  Utah."  The 
relations  between  the  California  corporation  and  the  state 
were  of  no  concern  to  the  national  government  at  the  time 
the  purpose  was  formed  tp  establish  a  great  highway  across 
the  continent  for  governmental  and  public  use.  Congress 
chose  this  existing  artificial  being  as  an  instrumentality  to 
accomplish  national  ends,  and  the  relations  between  the 
United  States  and  that  corporation  ought  to  be  determined 
by  the  enactments  which  established  those  relations;  and  if 
those  enactments  do  not  expressly  nor  by  implication  subject 
the  stockholders  of  such  corporation  to  liability  for  its  debts, 
it  is  to  be  presumed  that  congress  intended  to  waive  its  right 
to  impose  any  such  liability. 

The  views  we  have  expressed  render  it  unnecessary  to 
consider  any  other  question  in  the  case.  We  are  of  opinicn 
that  the  bill  filed  by  the  United  States  was  properly  dis- 
missed, and  that  the  order  of  the  circuit  court  of  appeals 
affirming  such  dismissal  was  correct. 

The  judgment  is  therefore  affirmed. 


Hollenbeck 

V. 

Missouri  Pacific  Railway  Co, 

(Missouri  Supreme  Court,  Div,  No.  2,  March  3.  1896.) 

Safe  Rate  of  Speed. — A  witness  was  asked.  "What  is  a  slow  and  safe 
rate  of  speed  to  do  coupling?"  The  question  was  objected  toon  the 
ground  that  it  assumed  a  fact  which  has  not  been  proved,  viz.,  that 
there  was  a  safe  rate  of  speed  for  coupling  cars.  Before  the  question 
was  asked,  a  rule  of  the  company  was  read  in  evidence  to  the  effect  that 
coupling  was  not  to  be  done  unless  the  cars  were  moving  at  a  slow  and 
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safe  rate  of  speed,  and  another  witness  had  testified  to  the  same  effect 
without  objection.     HM,  that  the  question  was  admissible. 

Question  as  to  Family  of  Plaintiffs — In  an  action  for  damages  for  ii:- 
jurv,  plaintiff  was  asked  if  he  had  a  family,  and  answered  yes  before 
defendant  could  object.  HM,  that  the  question  was  improper,  but  tliat 
the  defendant's  objections  being  sustained  he  waived  his  rights  by  not 
desiring  the  court  to  exclude  the  reply  from  the  evidence. 

Unprejudiclal  Error. — It  was  error  to  read  sections  from  the  Kansas 
statute  bearing  on  the  liability  of  railroad  companies  to  tlieir  employes, 
but  as  no  rights  were  prejudiced  thereby,  the  judgment  could  not  be 
reversed. 

Prima  Facie  Caset — Where  it  is  shown  that  there  was  a  ditch  in  the 
track  from  four  to  six  inches  deep  of  which  plaiutiff  had  no  knowledge, 
and  which  caused  the  accident  for  which  he  sued,  and  that  the  existence 
of  the  ditch  was  known  to  the  defendant's  section  foreman,  a  prima 
facie  case  of  negligence  is  established  which  entitles  plaintiff  to  the 
opinion  of  the  jury. 

Assumption  of  Riskt — Unless  plaintiff  knew  of  the  existence  of  the 
ditcli  he  could  not  be  presumed  to  have  assumed  the  risk  as  a  risk  of  his 
employment. 

Contributory  Negligencei — Where  a  rule  of  the  company  permitted 
plaintiff  to  go  between  the  cars  to  couple  and  uncouple  them  when  they 
are  going  at  a  safe  rate  of  speed,  it  is  not  contributory,  negligence  as  a 
matter  of  law,  for  the  plaintiff  to  go  between  the  cars  for  such  purpose, 
when  they  are  in  motion,  there  being  evidence  to  show  that  the  rate  of 
speed  was  safe  at  the  time. 

Excessive  Damagesi — $10,000,  held,  not  excessive  for  the  loss  of  a  leg. 

Appeal  from  Jackson  county  circuit  court.  JAMES  GIB- 
SON, Judge.     Affirmed. 

Elijah  Robinson,  for  appellant. 
Z.  H,  WaterSy  for  respondent. 

Burgess,  J. — ^This  is  an  action  for  damages  for  personal 
injuries  sustained  by  plaintiff  while  in  the  service  of  defendant 
as  a  brakeman,  because  of  an  alleged  defect  in  its 
roadbed,  which  resulted  in  the  loss  of  his  left  leg.  CM»«tated. 
The  answer  alleges  contributory  negligence  on  the  part  of 
plaintiff.  He  recovered  a  verdict  and  judgment  for  $10,000 
damages,  and  defendant  appealed. 

The  facts  are  substantially  as  follows:  The  accident  occurred 
at  a  station  on  the  line  of  defendant's  road,  in  the  state  of 
Kansas,  on  the  17th  day  of  February,  1892.  At  the  time 
plaintiff  was  in  the  employ  of  defendant  in  the  capacity  of 
brakeman  and  baggageman  on  what  is  known  as  a  '*  cut-off," 
running  from  Marquette  to  Gypsum  City,  in  said  state, — a 
distance  of  27  miles. 

The  train  was  a  mixed  train,  composed  of  one  passenger 
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coach  and  a  number  of  freight  cars.  It  left  Marquette  at  7 141 
A.M.,  and  was  due  to  arrive  at  Gypsum  City  at  9:05  A.M., 
thus  giving  an  hour  and  24  minutes  in  which  to  make  the  run. 
Besides  the  side  track  near  the  depot  at  Lindsborg,  there  is 
a  spur  track,  used  for  the  purpose  of  loading  and  unloading 
cars.  W^hen  the  train  reached  Lindsborg,  on  the  morning  of 
the  accident,  there  was  a  car  on  the  spur  track,  which  was 
to  be  taken  in  the  train,  and  one  standing  on  the  main  line, 
or  in  the  train,  which  was  to  be  left  on  the  spur  track.  Plain- 
tiff took  charge  of  the  train,  as  it  was  his  custom  to  do,  and 
undertook  to  do  the  switching.  During  the  switching  it  be- 
came necessary  to  move  the  train  north  of  the  point  of  the 
spur  track,  in  order  to  back  it  in  on  the  main  track.  When 
it  had  gotten  far  enough  north  for  that  purpose,  plaintiff  sig- 
nalled the  engineer  to  back  down,  and  started  north  to  meet 
the  train.  Near  where  he  met  it  there  were  two  depressions 
in  the  track,  one  somewhat  larger  than  the  other.  He  went 
in  between  the  cars  to  uncouple  them,  walked  along  with 
the  motion  of  the  cars,  and,  while  doing  so,  stepped  in  the 
smaller  ditch,  fell  down,  and  was  run  over  by  the  cars  and 
injured. 

The  ditches  were  dug  the  latter  part  of  the  preceding 
summer,  and  were  variously  estimated  by  the  witnesses  to  be 
from  four  to  six  inches  deep.  Plaintiff  had  been  running 
over  this  cut-off  twice  a  day  for  more  than  a  year  before  the 
accident;  occasionally  switching  cars  at  this  station,  and  plac- 
ing them  on  and  taking  them  off  this  spur  track.  The  ditch 
which  caused  plaintiff  to  fall  was  in  plain  view.  When  he 
met  the  train,  it  was  then  moving  from  three  to  four  miles  an 
hour.  While  doing  the  switching,  plaintiff  had  control  of  the 
movements  of  the  train.  He  testified  that  he  did  not  know 
the  ditch  which  caused  him  to  fall  was  there,  before  that  time; 
that  he  had  never  been  over  that  part  of  the  track;  and  that 
it  was  perfectly  safe  to  go  in  between  cars  for  the  purpose 
of  coupling  them,  and  to  walk  along  with  them,  and  in 
between  them,  when  only  moving  at  the  rate  of  from  three  to 
four  miles  per  hour.  On  cross-examination  he  stated  that  he 
Imicw  that  it  was  dangerous  to  go  in  between  cars  when  they 
were  in  motion.  The  evidence  on  the  part  of  the  defense 
tended  to  show  that  plaintiff  had  knowledge  of  the  ditch 
before  the  accident.  Plaintiff  was  something  over  32  years  of 
age  at  the  time,  and  earning  $65  per  month.    After  the  injury 
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he  was  taken  by  defendant  to  its  hospital,  in  Kansas  City, 
where  his  injured  limb  was  dressed  by  the  company  surgeons, 
and  the  broken  bones  wired  in  place.  His  leg  was  amputated 
at  the  hospital,  above  the  knee,  on  the  i6th  day  of  June, 
1S92.      He  remained  at  the  hospital  for  six  months. 

I.  During  the  trial,  plaintiff  asked  one  of  his  witnesses, 
J.  A.  Foster,  the  following  question:  **  What  is  a  slow 
and  safe  rate  of  speed  to  do  coupling  and  uncoupling  when 
switching  cars?"  To  this  question  defendant  objected 
upon  the  ground  that  it  assumed  that  there  was  some  rate 
of  speed  which  would  be  safe  for  coupling  and  uncoupling 
cars.  The  objection  was  overruled,  and  the  witness  an- 
swered: **  About  three  or  four  miles  an  hour;  about  as  fast 
as  a  man  could  walk,  walking  fast.**  It  is  now  insisted  that 
the  question  assumed  a  fact  which  had  not  been 
proven, — that  is,  that  there  was  **  a  safe  rate  of  fJ^/' 
speed  for  coupling  cars  and  uncoupling  cars,  *  * — and 
there  was  error  committed  in  permitting  it  to  be  answered. 
It  may  be  conceded  that  a  question  based  upon  the  assump- 
tion that  a  certain  fact  has  been  proven,  when  it  has  not  been, 
is  improper.  Railroad  Co.  v.  Thompson,  10  Md.  76;  People 
V.  Graham,  21  Cal.  261;  i  Greenl.  Ev.  §434.  Before  the 
question  was  asked,  plaintiff  had  read  in  evidence  a  rule  of 
defendant  company,  which  is  as  follows:  *'  Great  care  must  be 
used  in  coupling  and  uncoupling  cars.  Do  not  go  between 
the  cars  unless  they  are  moving  at  a  slow  and  safe  speed,  nor 
attempt  to  make  any  coupling  unless  the  draw-bars  and  other 
coupling  appliances  are  known  to  be  in  good  order.**  This 
rule  implies  that  there  may  be  a  slow  and  safe  rate  of  speed 
for  coupling  and  uncoupling  cars,  and  obviated  any  necessity 
for  proving  by  other  evidence  that  such  is  the  case.  More- 
over, another  witness  for  plaintiff  (J.  L.  Patrick)  testified, 
without  objection,  to  the  same  effect.  Under  the  circum- 
stances, there  was  no  error  committed  in  admitting  this 
evidence. 

2.   During  the  examination  of  plaintiff,  who  testified  as  a 
witness    in    his    own  behalf,   the   following  occurrence    took 
place:  **  Mr.  Waters  (attorney  for  plaintiff):  I  will 
ask  you  this  question, — you  needn't  answer  if  the  ^■•"'!?;*"*® 
gentleman   objects:    Have  you   a  family  ?     A.    1   fti„ii,. 
have.     Mr.    Robinson    (attorney   for   defendant): 
I  object  to  that.     Colonel  Waters  knew  it  wasn't  competent. 
3  (N.  8.)  A.  &  E.  R.  Caa.— 28 


354  COUPLING  OAKS  \^^^'  g^' 

Hollenbeck  v.  Missouri  Pacific  Railway  Co. 

Mr.  Waters:  I  think  it  is  competent,  but  I  don't  care  to  take 
any  risk  on  it.  (The  objection  was  sustained.)**  The  ques- 
tion was  manifestly  improper.  Whether  plaintiff  had  a  family 
or  not  had  no  connection  whatever  with  the  accident,  or  any 
injury  occasioned  thereby;  but  the  objection  was  not  made 
until  after  the  question  had  been  answered,  hence  too  late. 
When  the  objection  was  made  it  was  sustained,  and,  if 
defendant  desired  to  remove  any  prejudicial  effect  that  the 
evidence  might  have  on  the  minds  of  the  jurors,  it  should  have 
moved  the  court  to  exclude  it  at  the  time,  or  by  instruction, 
from  their  consideration.  Having  failed, to  do  either,  defend- 
ant impliedly  waived  any  objection  that  it  had  to  the  intro- 
duction of  the  evidence  which  it  might  have  enforced  by 
timely  action,      i  Thomp.  Trials,  §§  715,  716. 

3.  We  are  unable  to  see  what  bearing  sections  125 1  and 
7281  of  the  Statutes  of  Kansas  have  on  the  case.  The  first 
pertains  to  the  liability  of  railroad  companies  to  their  em- 
KaiiRM  ploy^s,  occasioned  by  the  negligence  of  their  agents 
BtatutM.  or  mismanagement  of  other  employes,  while  the 
latter  pertains  to  the  common  law  in  that  state,  and  the 
construction  of  its  statutes.  This  is  a  common  law  action, 
transitory  in  its  nature,  and  not  bottomed  on  the  statutes  of 
Kansas.  They  were  therefore  clearly  inadmissible  for  any 
purpose.  But  we  cannot  conceive  how  defendant's  rights 
could  have  possibly  been  prejudiced  thereby,  and  as  we  are 
prohibited  by  section  2303,  Rev.  St.  1889,  from  reversing  any 
judgment  unless  it  appears  that  error  was  committed  ma- 
terially affecting  the  merits  of  the  action,  we  do  not  feel  that 
we  would  be  justified  in  reversing  the  judgment  on  that 
ground. 

4.  At  the  conclusion  of  plaintiff's  evidence,  defendant  asked 
an  instruction  in  the  nature  of  a  demurrer  thereto,  which  was 
refused  by  the  court,  and  exceptions  duly  saved;  and  again, 
at  the  close  of  all  the  evidence,  the  same  or  similar  instruction 
was  asked  by  defendant,  with  like  result.  It  is  now  insisted 
that  the  instruction  should  have  been  given,  because:  First, 
there  was  no  evidence  of  negligence  on  the  part  of  defendant; 
second,  the  plaintiff  knew  of  the  existence  of  the  defect  in  the 
track,  if  it  was  a  defect,  or  had  the  opportunity  to  know,  and 
would  have  known  if  he  had  been  reasonably  careful  and  obser- 
vant, and  must  therefore  be  held  to  have  assumed  the  risk; 
third,   the  plaintiff  was  guiltj'  of  contributory  negligence  in 
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going  between  the  cars  when  in  motion,  there  being  no 
necessity  for  his  doing  so,  and  he  being  aware  of  the  danger. 
Of  these  in  their  regular  order: 

While  a  master  is  not  an  insurer  of  the  safety  of  his  servant, 
the  law  imposes  upon  railroad  companies  as  their  duty  to  their 
employes  to  keep  their  tracks  in  reasonably  safe 

.  .  ,••  iiu  jr         Prima  fade 

repair,  so  as  to  prevent  mjury  to  them,  and  for  ^^^^ 
failure  to  do  so  they  are  liable  for  the  consequences. 
Burdict  v.  Railway  Co.,  123  Mo.  221;  Williams  v.  Railway 
Co.,  119  Mo.  316.  They  are  not,  however,  required  to 
furnish  tracks  that  are  absolutely  safe.  While  it  may  be 
conceded  that  the  mere  fact  that  there  was  a  ditch  in  the 
track,  and  that  plaintiff  stepped  into  the  same  and  was  injured, 
did  not  show  negligence  on  the  part  of  the  railroad  company, 
yet  when  the  further  facts,  that  the  ditch  into  which  he 
stepped  and  caused  him  to  fall  was  from  four  to  six  inches 
deep,  if  it  be  true  that  he  had  no  knowledge  of  its  existence 
before  that  time,  as  testified  to  by  him,  the  rule  of  the  com- 
pany permitting" its  employes  to  go  in  between  the  cars  when 
moving  at  a  safe  rate  of  speed,  which  was  shown  to  be  the  case 
at  the  time  of  the  accident,  and  that  defendant's  section 
foreman  having  charge  of  the  roadbed  at  that  point  knew  of 
the  existence  of  the  ditch  for  several  months  before  the 
accident,  he  made  out  2l  prima  facie  case,  which  entitled  him 
to  the  opinion  of  the  jury.  It  then  devolved  upon  defendant 
to  overcome  this  prima  facie  case,  and  to  show  that  plaintiff 
was  guilty  of  contributory  negligence. 

As  to  whether  plaintiff  knew  of  the  existence  of  the  ditch, 
or  had  the  opportunity  to  know,  and  would  have  known  if  he 
had  been  reasonably  careful  and  observant,  the 
evidence  was  conflicting,  and  was  for  the  considera-  ^|^^"»p"<>"  •' 
tion  of  the  jury.  Huhn  'v.  Railway  Co.,  92  Mo. 
440.  And  unless  he  knew,  or  may  be  presumed  to  have  had 
knowledge  or  notice,  of  the  ditch,  he  cannot  be  held  to  have 
assumed  the  risk. 

The  weight  of  the  evidence  tending  to  show  that  plaintiff 
was  guilty  of  contributory  negligence,  in  going  between  the 
cars  when  in  motion,  was  also  for  the  consideration 
of  the  jury,    and   upon  which   reasonable    minds  n^n'^B^*^^ 
might  well  differ.    The  rule  of  the  company  which 
was  read  in  evidence  certainly  implies  that  in  coupling  and 
uncoupling  cars  the  employes  of  the  company  may  go  i*) 
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between  the  cars  for  that  purpose  when  the  cars  are  moving 
at  a  slow  and  safe  speed.  Experienced  railroad  men,  includ- 
ing the  conductor  and  engineer  in  charge  of  the  train  upon 
which  plaintiff  was  engaged,  both  testified  that  from  three 
to  four  miles  an  hour  is  a  safe  rate  of  speed  to  couple  and 
uncouple  cars.  They  also  testified  that  such  work  was  more 
or  less  dangerous.  We  are  cited  to  the  cases  of  Towner  v. 
Railway  Co.,  52  Mo.  App.  648;  Marsh  v.  Railroad  Co.,  56 
Ga.  274;  Williams  v.  Railroad  Co.,  43  Iowa  396;  and  Jack- 
son V.  Railroad  Co.,  31  Kan.  763,  15  Am.  &  Eng.  R.  Cas. 
178, — as  holding  that  plaintiff  was  guilty  of  contributory 
negligence  in  going  between  the  cars  when  in  motion;  he 
being  aware  of  the  danger,  and  there  being  no  necessity  for 
his  so  doing.  The  first  case  differs  very  materially,  in  its 
facts,  from  the  case,  at  bar.  In  that  case  the  deceased  went 
in  between  the  cars,  to  uncouple  them,  while  they  were  mov- 
ing at  a  rate  of  speed  of  between  four  and  six  miles  per  hour, 
in  violation  of  the  rules  of  the  company.  He  was  seen  to 
**jump  in  and  go  out  as  if  they  were  going  too  fast,**  and  then 
return  again,  and  was  killed.  In  the  case  at  bar  the  plaintiff 
was  not  acting  in  violation  of  the  rules  of  the  company.  The 
cars  were  moving  at  a  rate  of  speed  from  three  to  four  miles 
per  hour,  which  was  shown  to  be  a  reasonably  safe  rate  of 
speed  for  coupling  and  uncoupling  cars.  The  difference  in 
the  facts  is  obvious.  In  the  Williams  Case,  the  question 
presented  was  as  to  whether  the  accident  was  the  proximate 
result  of  the  defective  construction  of  the  cars.  The  plain- 
tiff, in  attempting  to  couple  them,  failed  to  do  so  at  the  first 
attempt,  and  instead  of  stepping  out  from  between  them,  as 
he  might  have  done,  continued  the  attempt  as  the  cars  were 
moving  along,  and  caught  his  foot  in  a  frog,  and  was  injured. 
No  negligence  was  attributed  to  the  company  on  account  of 
the  frog,  and  it  was  rightfully  held  that  he  could  not  recover. 
The  Jackson  Case  only  affirms  the  well-known  general  rule 
that  when  the  servant  continues  in  the  service  of  the  master, 
with  full  knowledge  of  a  defect  in  machinery  which  he  uses 
in  his  service,  he  is  presumed  to  assume  the  risk,  and  cannot 
recover  for  injuries  sustained  by  him  by  reason  of  such  defect. 
There  are,  however,  exceptions  to  this  general  rule,  which 
are  unnecessary  to  state  here.  In  the  Marsh  Case  the  cars 
were  in  rapid  motion,  when  the  injured  party  **  rushed  in  and 
tried  to  uncouple**  them;  and  it  was  held  that  he  was  guilty 
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of  contributory  negligence,  and  no  recovery  could  be  had 
against  the  company.  We  do  not  think,  under  the  facts  dis- 
closed by  the  record,  that  plaintiff  was  guilty  of  negligence 
per  se^  and  that  the  court  would  have  been  justified  in  so 
declaring  a?  a  matter  of  law,  notwithstanding  plaintiff  was  in 
the  absolute  control  of  the  train  at  the  time  jof  the  accident. 
In  addition  to  what  has  been  stated,  he  testified  that  he  didn't 
have  time  to  uncouple  the  car  while  the  train  was  standing 
stifl,  and  that  the  way  he  attempted  to  do  it  was  the  custom- 
ary way.  From  what  has  been  said,  it  logically  follows  that 
there  was  no  error  in  refusing  the  sixth  instruction  asked  by 
defendant.  Those  that  were  given  presented  every  phase  of 
the  case  to  the  jury,  and  are,  in  so  far  as  we  have  been  able 
to  discover,  when  considered  all  together,  as  they  should  be, 
free  from  substantial  objection. 

We  are  asked  to  reverse  the  judgment  upon  the  ground  that 
the  damages  awarded  by  the  jury  are  excessive,  and  manifestly 
the  result  of  passion  or  prejudice.  As  there  is  no 
way,  in  so  far  as  we  are  advised,  by  which  it  can  j^**|^eii! 
be  proven  that  jurors  who  seem  to  have  made  an 
excessive  verdict  were  controlled  by  improper  influences,  it 
can  only  be  inferred  when  such  verdict  is  so  out  of  line  with 
reason  and  justice  as  to  shock  the  conscience,  and  satisfy  the 
unbiased  mind  that  it  is  not  the  result  of  an  impartial,  un- 
prejudiced deliberative  body.  To  justify  such  an  inference, 
the  facts  and  circumstances  in  proof  ought  not  to  justify  any 
other  conclusion.  Do  the  facts  in  this  case  justify  such  an 
inference  or  conclusion  ?  The  plaintiff,  at  the  time  of  the  in- 
jury, was  a  few  months  over  32  years  of  age,  in  the  vigor  of 
manhood,  and  earning  $65  per  month.  His  left  leg  was 
crushed  below  the  knee,  which  necessitated  amputation.  It 
was  amputated  three  times,  the  last  time  above  the  knee. 
He  remained  in  the  hospital  for  six  months;  is  a  cripple  for 
life.  His  suffering  was  long  and  severe.  The  jury  gave  him 
a  verdict  for  $10,000,  and  the  trial  court  gave  it  his  approval. 
While  the  verdict  is  large,  we  are  not  prepared  to  say  that  it 
was  the  result  of  passion  or  prejudice;  and,  as  it  has  been 
recently  held  that  this  court  has  no  power  to  require  a 
remittitur^ — Rodney  z/.  Railway  Co.,, (Mo.  Sup.)  30  S.  W.  150 
(which  I  do  not  approve), — the  judgment  is  affirmed. 

Gantt,  P.J.,  and  Sherwood,  J.,  concur. 


358  MASTER  AND   SERVANT  [^r^*  gV 

St.  Louis  &  S.  W.  R.  Co.  c.  Threat 


St.  Louis  &  S.  W   R.  Co. 
Threat. 

{Texas  Court  of  Civil  Appeals,  Feb,  6,  1896.) 

Master  and  Servant — Knowledge  by  Servant  of  One  of  Two  Concurring 
Causes  of  Injury^ — Where  a  workman  has  been  injured  through  an  acci- 
dent resulting  from  a  combination  of  two  defects  in  the  same  piece  of 
machinery,  one  of  which  was  known  to  the  workman  and  the  other  not, 
it  is  error  so  to  charge  the  jury  as  to  reliieve  the  plaintiff  of  the  effect  of 
any  negligence  on  his  part  evinced  by  the  continued  use  of  the  defective 
portion  of  the  machinery  of  which  he  had  knowledge. 

How  Far  Master  Chargeable  with  Knowledge  of  Servants. — A  master  is 
not  liable  for  defects  in  machinery  known  to  any  of  his  servants,  but  is 
only  chargeable  with  the  knowledge  of  those  servants  whose  duty  it  is 
to  see  that  the  machinery  is  kept  in  reasonable  safe  condition  and  re- 
pair.    Distinguishing  Missouri  Pac.  R.  Co.  v,  Somers,  78  Tex.  439. 

Appeal  from  Smith  county  district  court.     Reversed. 

Marsh  &  Butler  and  Sam  H,  Westy  for  appellant. 
Chilton  &r  Mcllwaine,  for  appellee. 

Garrett,  C.J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries.  The  appellee  was  at  work  in 
appellant's  machine  shops  at  Tyler,  and  while  he 
CMe  stated.  ^^^^  helping  to  remove  an  axle  weighing  about  400 
pounds  from  an  axle  lathe,  which  was  being  done  by  means 
of  a  crane  and  a  chain  and  pulley,  the  crane  broke,  and  fell 
upon  him.  The  pulley,  also  called  the  ** sprocket  wheel  " 
in  the  evidence,  had  notches  or  cogs  upon  which  the  chain 
worked.  On  account  of  the  worn  condition  of  the  cogrs  the 
chain  would  sometimes  slip  in  moving  an  axle,  and  let  it  fall, 
and  then  catch  again,  and  stop  the  axle  with  a  sudden  jerk 
upon  the  arm  of  the  crane.  The  break  in  the  crane  occurred 
at  the  collar,  and  there  was  evidence  that  there  was  an  old 
crack  or  break  in  it  at  the  place  it  broke,  which  weakened  it. 
Appellee  knew  of  the  defective  condition  of  the  pulley,  but 
had  no  knowledge  of  the  crack  in  collar  of  the  crane,  or  o( 
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any  fact  that  ought  to  have  required  him  to  know  of  it.  The 
worn  and  defective  condition  of  the  wheel  was  open  and  easily 
to  be  se^n,  but  the  crack  or  old  break  would  only  appear  from 
an  examination.  An  employe  had  discovered  the  crack  about 
lO  days  before  the  accident,  and,  as  he  testified,  had  told 
appellant's  general  foreman  of  the  shops  about  it.  It  is  quite 
apparent  from  the  testimony  that,  if  there  was  an  old  break 
in  the  collar  of  the  crane,  as  described  by  the  witnesses,  the 
accident  resulted  from  a  combination  of  two  causes,  for'one  of 
which  the  appellee  had  assumed  the  risk  by  continuing  to 
work  with  the  pulley  with  full  knowledge  of  its  defective 
condition;  but  for  the  other  cause  the  appellant  might  be 
held  liable;  if  the  appellee  was  without  fault,  certainly  so. 
But,  at  the  request  of  appellee,  the  following  special  instruc- 
tion was  given  to  the  jury:  **  Gentlemen  of  the 
jury,  you  are  further  charged  that  if  you  believe  ^^^^^^^ 
from  the  evidence  that  the  injury  in  this  case,  if 
any,  was  produced  by  a  crack  or  flaw  in  the  collar  of  the 
crane,  and  also  by  a  defect  in  the  chain  or  pulley  attached  to 
said  crane,  concurring,  and  that  each  of  said  causes  contributed 
to  the  injury,  the  fact  that  one  of  the  causes  might  have  been 
avoided  by  the  plaintiff,  or  with  reference  to  it  he  may  have 
been  guilty  of  negligence,  would  not  exempt  the  defendant 
as  to  the  other.'*  This  charge  relieved  the  appellee  from  the 
effect  of  any  negligence  which  on  his  part  may  have  con- 
tributed to  the  injury  by  the  use  of  the  pulley.  If  no  man  of 
ordinary  prudence,  knowing  of  the  condition  of  the  pulley, 
would  have  undertaken  to  use  the  crane  under  the  circum- 
stances, then  the  appellee  would  have  been  guilty  of  such 
negligence  as  would  shut  him  off  from  a  recovery  if  the  acci- 
dent would  not  have  happened  but  for  the  defect  in  the 
pulley.  The  crane  and  the  chain  and  pulley  attached  to  it 
were,  in  effect,  one  piece  of  machinery,  operated  together, 
and  dependent  on  each  other,  and  the  defect  in  the  pulley  ex- 
tended to  the  whole  apparatus;  it  not  following,  however, 
that  the  mere  knowledge  on  the  part  of  appellee  of  a  defect 
in  the  pulley  would  exempt  the  appellant  from  liability  for  a 
defect  in  the  crane.  Such  being  the  case,  the  instruction 
complained  of  was  error.  Appellee  relies  upon  the  case  of 
Railway  Co.  v.  Somers,  78  Tex.  439,  to  sustain  the  charge, 
but  that  case  is  not  applicable  to  the  facts  of  this,  for  the  reason 
that  there  was  no  connection  between  the  defective  brake  and 
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the  cattle-guard,  and  the  use  of  the  brake  by  the  appellee  was 
not  negligence  under  the  circumstances.  They  were  inde- 
pendent causes.  The  special  instructions  requested  by  the 
appellant  upon  this  phase  of  the  case  were  not  correct,  because 
they  made  the  use  of  the  pulley  by  the  appellee  with  knowl- 
edge of  the  defect  exempt  the  appellant  from  liability,  without 
regard  to  the  question  of  negligence  on  the  part  of  appellee. 
The  charge  of  the  court  complained  of  in  the  fourth  assign- 
ment of  error  is  obnoxious  to  the  objection  urged 
raHNiercharge-  against  it, — that  it  makes  the  appellant  liable  if 
able  with  any  of  its  servants  knew  of  the  defect  in  the  crane, 
knowiedffs  of    ^y^en  it  would  only  be  liable  for  the  knowledge  of 

gerrants.  i  ,  .  t  .  i  • 

those  whose  duty  it  was  to  see  that  it  was  kept  m 
a  reasonably  safe  condition  and  state  of  repair.  The  failure 
to  repair  the  crane  if  it  was  out  of  repair  was  a  question  of 
negligence  that  should  have  been  submitted  to  the  jury. 

It  is  not  necessary  to  notice  any  of  the  other  assignments 
of  error,  as  it  does  not  appear  that  a  disposition  thereof  will 
be  of  any  practical  use  in  another  trial  of  the  case.  For  error 
in  the  charge  above  pointed  out,  the  judgment  of  the  court 
below  will  be  reversed,  and  the  cause  remanded. 


Union  Pacific  Railway  Co. 

V. 

Callaghan. 

{United States  Supreme  Court,  March  2,  1896.) 

Bond. — Where  the  bond  in  a  case  brought  to  this  court  is  defective, 
the  court  in  general  will  not  dismiss  the  writ  of  error,  but  will  allow  a 
proper  bond  to  be  filed. 

Waiver  of  Exceptions. — An  exception  to  the  refusal  of  the  trial  court 
to  instruct  the  jury  to  find  for  the  defendant  is  waived  if  made  by  de- 
fendant without  resting  his  case. 

General  Exceptions. — Where  propositions  submitted  to  a  jury  are  ex- 
cepted to  in  mass,  the  exceptions  will  be  overruled,  provided  any  of  the 
propositions  be  correct;  and  where  a  p:eneral  exception  is  taken  to  the 
refusal  of  a  series  of  instructions,  it  will  not  be  considered  if  any  one  of 
the  propositions  is  unsound. 
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In  error  to  tiie  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

This  was  an  action  brought  by  James  Callaghan  against  the 
Union  Pacific  Railway  Company  in  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado,  to  re- 
cover  damages  for  injuries  received  by  him  through 
the  alleged  negligence  of  defendant.  The  evidence  tended  to 
establish  these  facts:  On  August  i8,  1890,  a  repair  train 
operated  by  defendant,  consisting  of  five  flat  cars,  loaded 
with  timber  to  be  used  in  repairing  bridges,  three  box  cars, 
and  a  coboose,  in  running  from  Trinidad  to  Trinchera  went 
through  a  defective  bridge,  and  Callaghan,  who  was  riding  on 
the  train,  was  injured. 

Heavy  storms  had  prevailed  during  the  preceding  week, 
causing  extensive  washouts  and  damages  to  the  roadbed  and 
bridges,  so  that  none  but  repair  trains  had  passed  over  the  line 
between  Trinidad  and  Trinchera  for  three  days. 

Callaghan  was  a  section  foreman  on  a  branch  railroad  from 
Trinidad  toSopris,  and  some  time  on  August  17th  he  received 
orders  from  the  superintendent  of  the  railway  company  to 
take  all  the  men  in  his  section,  and  assist  in  repairing  the  line 
between  Trinidad  and  Trinchera,  and  accordingly  went  to 
Trinidad,  where  he  was  joined  by  some  other  section  foreman 
with  their  crews,  all  being  under  one  De  Remer,  a  contractor 
in  the  employment  of  the  company,  who  had  been  called  in 
to  assist  in  repairing  the  road,  but  who  had  no  control  over 
the  management  of  the  train,  which  was  in  charge  of  a  con- 
ductor with  an  engineer  and  fireman. 

The  train  left  Trinidad  about  5  P.M.,  Sunday,  the  17th, 
pursuant  to  orders  received  from  the  superintendent,  then  at 
Trinchera,  and  who  had  that  day  examined  the  bridge  which 
subseqently  fell,  but,  so  far  as  appeared,  gave  no  directions 
or  warning  to  De  Remer  or  the  trainmen  in  respect  of  its 
condition.  The  train  proceeded  slowly  during  the  night, 
De  Remer  and  a  track  walker  going  in  front  with  a  lantern, 
and  before  morning  they  found  one  bridge  washed  out  and 
another  rendered  dangerous  by  floods,  and  repaired  them. 
The  bridge  where  the  accident  occurred  was  about  half  a 
mile  north  of  Trinchera,  and  three  miles  south  of  Adair, 
another  station  on  the  road.  The  approaches  at  each  end  of 
it  had  been  washed  away  for  over  15  or  20  feet,  so  that  it 
was  unsafe.      The   foreman   of   that    section    discovered    its 
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condition  on  the  17th,  and  caused  the  usual  danger  signal,  a 
red  flag,  to  be  placed  along  .the  road  between  the  rails  at 
about  700  feet  north  of  the  bridge,  and  its  condition  was 
known  to  the  road  master  as  well  as  to  the  superintendent 
before  the  train  left  Trinidad. 

When  the  train  reached  Adair  it  was  running  about  15 
miles  an  hour.  -  The  section  foreman  was  there,  and  signaled 
the  train  to  stop  for  the  purpose  of  telling  them  about  the 
bridge,  and,  if  it  had  stopped,  would  have  done  so.  The 
engineer  saw  his  signal,  and  commenced  to  stop,  and  had 
slowed  up  to  about  four  miles  an  hour,  when  the  conductor 
signaled  him  to  go  ahead.  The  train  then  went  on  without 
giving  the  section  foreman  any  opportunity  to  give  information 
concerning  the  danger.  The  bridge  could  be  seen  for  about 
900  feet  north  on  the  road,  but  the  engineer  apparently  neither 
saw  its  condition  nor  the  red  flag,  but  drove  his  train  upon 
it,  and  the  car  upon  which  Calaghan  was  riding  went  through. 

At  the  conclusion  of  defendant's  evidence,  except  reading 
the  rules,  defendant  asked  the  court  to  instruct  the  jury  that 
there  was  no  evidence  sufficient  to  warrant  a  verdict  for 
plaintiff,  which  request  was  denied,  and  defendant  excepted. 
Defendant  then  introduced  in  evidence  the  company's  rule 
227,  which  read  as  follows: 

**  In  case  of  an  extraordinary  rainstorm  or  high  water  trains 
must  be  brought  to  a  stop,  and  a  man  sent  out  to  examine 
bridges,  trestles,  culverts,  and  other  points  liable  to  damage, 
before  passing  over.  Conductors  will  make  careful  inquiry 
at  all  stopping  places,  and,  when  thought  advisable,  make 
extra  stops  to  ascertain  the  extent  and  severity  of  storms, 
taking  no  risk.  In  case  of  doubt  as  to  the  safey  of  proceed- 
ing, they  will  place  their  trains  upon  a  siding,  and  remain 
there  until  certain  it  is  safe  to  proceed.** 

Thereupon  plaintiff  offered  and  introduced  evidence  to  show 
that  there  was  a  conductor  on  the  train.  Defendant  then 
asked  the  court  to  give  to  the  jury  the  following  instructions: 

**(i)  The  court  is  asked  to  instruct  the  jury  that,  under  the 
evidence  in  this  case,  the  accident  appears  to  have  been 
caused  by  the  failure  of  the  engineer  of  the  work  train  to 
observe  the  rules  and  regulations  of  the  company  in  respect 
to  running  trains  in  cases  of  extraordinary  floods,  etc.,  and  in 
his  failure  to  observe  the  danger  signal  that,  according  to  the 
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evidence,  had  been  placed  in  places  where  he  ought  to  have 
seen  the  same  in  the  exercise  of  the  care  that  was  required  of 
him  in  respect  thereto. 

**  (2)  The  court  is  asked  to  instruct  the  jury  that  they  are 
not  at  liberty  to  infer  from  the  evidence  in  the  case  that  the 
accident  was  caused  by  the  negligence  of  the  conductor  in 
signaling  the  engineer  to  proceed  after  the  train  had  slowed 
down,  since  such  signal  to  the  engineer  in  nowise  released  the 
engineer  from  care  in  respect  to  observance  of  all  precautions 
necessary  to  prevent  an  accident  under  the  circumstances,  the 
evidence  showing  that  the  engineer  must  have  been  aware  of 
the  likelihood  of  danger  at  any  place  along  the  line. 

**  (3)  The  court  is  asked  to  instruct  the  jury  that  the  mere 
fact  that  the  accident  would  not  probably  have  happened  if 
the  conductor  had  allowed  the  train  to  be  brought  to  a  stop 
at  Adair  affords  no  ground  for  saying  that  not  stopping  the 
train  at  Adair  was  the  cause  of  the  accident,  since  it  is  true 
that,  if  the  train  had  not  started  from  Trinidad  or  Adair,  or 
run  at  all,  the  accident  would  not  have  happened,  and  the 
mere  fact  of  starting  the  train,  or  continuing  the  train  in 
motion  after  it  had  started,  does  not  make  the  running  of  the 
train  under  those  circumstances  the  proximate  cause  of  the 
accident  by  which  the  plaintiff  was  injured. 

**(4)  The  court  is  asked  to  instruct  the  jury  that  the  jury 
are  not  at  liberty  to  infer,  or  even  from  the  mere  fact  that  the 
conductor  gave  signal  to  proceed  after  the  engineer  had  slowed 
up  at  Adair,  was  the  proximate  cause  of  the  injury  to  the 
plaintiff,  since  such  signal  to  proceed  can  be  held  to  proceed 
in  precisely  the  same  manner  as  the  engineer  was  bound  to 
proceed  under  the  rules  and  regulations  of  the  company  under 
which  he  was  acting,  and  in  view  of  what  the  engineer  knew 
of  the  danger  he  was  bound  to  apprehend  from  the  floods, 
etc.,  that  had  existed  for  some  days  prior  to  the  accident; 
and  that,  even  if  the  jury  believe  from  the  evidence  it  was 
negligent  in  the  conductor  to  proceed  after  he  had  slowed 
down,  yet  the  plaintiff  will  not  be  entitled  to  recover  because 
of  such  negligence  of  the  conductor,  unless  they  further 
believe  from  the  evidence  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury.'* 

The  record  then  states:  **  But  the  court  refused  to  give 
each  and  every  of  said  instructions,  to  which  ruling  of  the 
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court,  the  defendant,  by  its  counsel,  then  and  there  duly 
excepted.*'  The  court  thereupon  charged  the  jury  at  large 
upon  the  whole  case.  No  exception  was  taken  to  any  part  of 
the  charge.  The  jury  found  for  plaintiff,  judgment  was 
entered  on  the  verdict,  the  cause  taken  on  error  to  the  circuit 
court  of  appeals  for  the  Eighth  circuit,  and  the  judgment 
affirmed.  Union  Pac.  R.  Co.  v,  Callaghan,  56  Fed.  Rep. 
988.  This  writ  of  error  was  then  allowed,  and  a  supersedeas 
bond  given  and  approved,  in  which  no  penal  sum  was  named. 
A  motion  to  dismiss  or  affirm  was  submitted.  Callaghan 
subsequently  died,  and  the  cause  was  revived  in  the  name  of 
Anna  Callaghan,  administratrix,  etc. 

/o/in  F.  Dillon  and  John  M.  Thurston^  for  plaintiff  in  error. 
C  5.  Tho7nas  and  W.  H,  BryaJity  for  defendant  in  error. 

■ 

Mr.   Chief  Justice  FULLER   delivered  the  opinion  of  the 
.court. 

We  should  not  dismiss  this  writ  of  error  on  account  of  the 
defective  character  of  the  bond,  but  allow  a  proper 
bond  to  be  filed,   if  necessary,  which,  in  this  in- 
stance, it  is  not,  as  the  motion  to  affirm  must  be  sustained. 

It  is  settled  that  an  exception  to  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  find  for  the  defendant  is  waived 
if  made  by  defendant  without  resting  his  case.  The 
ngcMe.  question  goes  to  the  sufficiency  of  the  evidence, 
and  that  is,  of  course,  of  the  entire  evidence.  Railroad  Co. 
V.  Hawthorne,  144  U.  S.  202,  206,  53  Am.  &  Eng.  R.  Cas. 
289.  After  defendant's  motion  for  an  instruction  in  its  favor 
was  denied,  it  put  in  evidence  its  rule  227,  which  manifestly 
might  have  had  an  important  bearing.  The  motion  was  not 
renewed,  and  we  think  the  action  of  the  court  cannot  be 
assigned  for  error. 

Again,  it  is  firmly  established  that  where  propositions  sub- 
mitted to  a  jury  are  excepted  to  in  mass,  the  ex- 
(ieiier»i  ccption   will   bc    overruled    provided    any    of    the 

propositions  be  correct ;  and  where  a  general  excep- 
tion is  taken  to  the  refusal  of  a  series  of  instructions  it  will  not 
be  considered  if  any  one  of  the  propositions  is  unsound. 
Valley  Co.  v.  Pace,  158  U.  S.  36.  It  was  contended  by 
defendant  that  the  accident  was  the  result  of  the  engineer's 
negligence  alone,  and  that,  therefore,  plaintiff  could  not 
recover.     In  the  light  of  the  evidence,  the  first  instruction 
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requested  by  defendant  was  properly  refused,  and,  without 
considering  the  others,  the  exception  as  taken  to  the  ruling 
of  the  court  must  fail.     And  no  exception  was  saved  to  any 
of  the  instructions  given  by  the  court  on  the  whole  case. 
Judgment  affirmed. 


City  Electric  Street  Railway  Co. 

V. 
CONERY. 

(Arkansas  Supreme  Court,  Dec,  14,  1895.) 

Trolley  Lines— Liability  for  Injuries  by  Contact  with  Wires.— A  private 
telephone  wire  broke,  and  coming  in  contact  with  the  trolley  wires  of 
defendant  company,  inflicted  injuries  upon  one  accidentally  coming  in 
contact  with  it.  Held,  that  defendant  company  was  jointly  liable  with 
the  owner  of  the  telephone  wire. 

Appeal  from  Pulaski  county  circuit  court.     Affirmed. 

/.  M,  Rose  and  /.  F.  Soughborough,  for  appellant. 
H,  F.  Auten,  for  appellee. 

Battle,  J. The  City  Electric  Street  Railway  Company  is 

a  corporation,  and  operates  a  street  railway  in  the  city  of 
Little  Rock,  in  this  state,  by  means  of  electricity.  Its  rail- 
way traverses  an  extensive  territory,  and  extends  through 
many  streets.  One  of  the  appliances  used  in  its  operation  ie 
a  trolley  wire,  suspended  by  means  of  poles,  and  ^^^^^^ 
charged  with  strong  currents  of  electricity.  A  part 
of  the  railway  was  constructed  in  Fourth  street.  Above  it 
were  suspended  the  trolley  wires.  Intersecting  Fourth  street 
at  right  angles  is  Cross  street,  running  north  and  south,  while 
Fourth  runs  east  and  west. 

At  the  southwest  corner  of  Fourth  and  Cross,  O.  E.  White 
resided.  Three  blocks  distant,  on  the  corner  of  Markham 
and  Cross  streets,  was  a  drug  store,  which  he  owned  and 
occupied.  The  residence  and  store  were  connected  by  a  pri- 
vate telephone  wire,  which  was  suspended  by  passing  it 
through  loops  of  wire  attached  to  insulators  on  poles,  and 
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was  extended  over  the  trolley  wire  of  the  street  railway  at 
Fourth  and  Cross  streets;  its  distance  above  it,  at  the  lowest 
point,  being  between  6  and  12  feet. 

In  the  course  of  time  the  telephone  wire  began  to  sag, 
sagged  two  or  three  feet  between  poles,  and  was  finally 
broken  near  the  corner  of  Markham  and  Cross  by  two  elec- 
tricians attempting  to  make  it  straight.  The  broken  end  was 
tied  to  a  post,  and  in  a  few  days  became  untied  or  was  again 
broken  at  or  near  the  same  place,  and  hung  suspended  in  the 
street,  the  north  end  resting  upon  the  ground.  Two  days 
afterwards  Arthur  Conery,  a  lad  of  about  10  years, — playing, 
perhaps,  in  the  street  in  front  of  the  home  of  his  father  and 
mother, — stepped  upon  it  and  was  shocked,  thrown  down, 
and  burned.  His  mother,  hearing  his  cries,  went  to  his  rescue, 
and>  attempting  to  relieve  him,  was  likewise  thrown  down. 
A  workman  laboring  near  by  next  went  to  his  assistance,  and 
cut  the  wire  and  relieved  him.  After  this  he  sued  White  and 
the  railway  company  for  damages,  recovered  a  judgment  for 
S300,  and  the  company  appealed. 

The  appellant  denies  that  the  evidence  shows  that  the 
trolley  communicated  to  the  telephone  wire  the  electricity 
with  which  it  was  charged  when  appellee  was  shocked  and 
burned.  It  says  that  it  was  not  proved  **  that  there  was 
any  contact  between  the  two  wires."  It  is  true  that  there 
was  no  positive  evidence  to  that  effect,  but  there  was  only 
one  other  electric  wire  in  that  vicinity,  and  it  was  an  **  elec- 
tric light  wire,"  which  was  suspended  above  the  telephone, 
and  there  is  no  evidence  that  it  ever  sagged  or  fell  sufficiently 
low  to  come  in  contact  with  any  wire  below  it.  According 
to  the  evidence,  there  is  only  one  reasonable  theory  upon 
which  the  condition  of  the  telephone  wire  at  the  time  appellee 
was  injured  by  it  can  be  accounted  for;  and  that  is,  it  came 
in  contact  with  the  trolley  wire,  while  down,  and  received  the 
electricity  with  which  it  was  charged  at  the  time.  This  fact 
is  sufficient  to  sustain  the  verdict  in  that  respect. 

This  fact  being  established,  the  next  question  is,  upon 
what  duty  of  the  appellant  to  the  appellee  can  this  action  be 
based  ?  The  answer  to  it  is,  upon  the  duty  en- 
pw.^^*^"'  joined  by  the  rule  which  requires  every  one  to  so 
use  his  property  as  not  to  injure  another.  The 
applicability  of  this  rule  may  be  shown  by  many  illustrations. 
One  is  where  an  owner  of  a  vicious  animal,  accustomed  to  do 
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hurt,  knowing  his  habits,  negligently  allows  him  to  escape. 
He  is  responsible  for  the  mischief  the  animal  does,  because 
it  was  the  duty  of  the  owner  to  keep  him  secure.  So  it  is 
lawful  for  any  person  to  gather  water  on  his  own  premises  for 
useful  and  ornamental  purposes,  but  it  is  his  duty  to  construct 
the  reservoirs  for  that  purpose  with  sufficient  strength  to 
retain  the  water  under  all  circumstances  which  can  reasonably 
be  anticipated,  and  afterwards  to  preserve  and  guard  them 
with  due  care.  **  For  any  negligence,  either  in  construction 
or  in  subsequent  attention,  from  which  injury  results,  parties 
maintaining  such  reservoirs  must  be  responsible."  It  is  the 
duty  of  railway  companies  to  keep  their  tracks  and  rights  of 
way  free  from  inflammable  matter,  so  as  to  prevent  the  com- 
munication of  fire  from  their  locomotives  to  adjoining  prop- 
erty, and  for  a  failure  to  discharge  this  duty  they  are  liable 
for  injuries  occasioned  by  the  neglect. 

•  This  rule  applies  with  equal  force  to  electric  companies. 
They  are  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  their  poles,  cross-arms,  and  wires,  and 
other  apparatus,  along  streets  and  other  highways.  They 
are  required  to  do  so  for  the  protection  of  persons  and 
property.  If  they  negligently  allow  their  wires  to  fall  or  sag, 
or  poles  or  other  apparatus  to  fall,  to  the  injury  of  another, 
they  are  responsible  in  damages  for  the  wrong  done,  if  the 
party  injured  is  guilty  of  no  culpable  negligence  contributing 
to  the  injury.  Uggla  v.  Railway  Co.,  i6o  Mass.  35 1 ;  Haynes 
V,  Gas  Co.,  114  N.  Car.  203;  Telegraph  Co.  v,  Eyser,  91 
U.'  S.  495. 

In  Light  Co.  V.  Orr,  59  Ark.  215,  it  appeared  that  the 
defendant  owned,  maintained,  and  operated  in  the  city  of 
Texarkana  a  system  of  electric  lights.  During  the  night  of 
the  22d  of  August,  1891,  or  early  in  the  morning  of  the  next 
day,  its  wires  became  disabled  and  out  of  repair,  and,  being 
either  broken  or  disengaged  from  their  fastenings,  fell  to  the 
ground  or  sidewalks  of  the  city,  and  lay  there  from  12.30 
o'clock  A.M.,  until  after  daylight  in  the  morning,  when  the 
street  on  which  they  lay  was  thronged  with  people.  The 
company  ascertained  that  the  wires  were  down  about  2  o'clock 
A.M.  of  the  same  day,  but  not  the  exact  locality.  Ed  Walker, 
a  boy,  walking  along  the  street  about  6  o'clock  in  the  morn- 
ing of  the  day  the  wires  had  fallen,  after  some  conversation 
with  a  bystander  about  the  danger  of  the  wires,  picked  up  a 
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dead  wire.  Being  told  to  throw  it  down,  he  obeyed,  but 
**  flipped  "  it,  as  a  witness  said,  into  the  air,  as  he  did  so; 
and  the  wire  struck  a  live  wire  before  he  let  it  go,  and  there- 
by transmitted  through  him  an  electric  current  which  killed 
him  instantly.  The  company  was  held  responsible  for  dam- 
ages on  account  of  the  injuiy. 

The  main  difference  between  the  case  last  cited  and  this  is, 
the  electricity  was  communicated  to  the  party  injured  in  the 
former  by  the  electric  company's  own  wire,  and  in  the  latter 
by  the  wire  of  another,  but  the  principle  upon  which  the 
liability  is  based  is  the  same  in  both  cases.  All  persons  have 
the  right  to  use  the  streets,  in  or  over  which  the  wires  were 
suspended,  as  public  highways.  Subjecting  the  dangerous 
element  of  electricity  to  their  control,  and  using  it  for  their 
own  purposes,  by  means  of  wires  suspended  over 
Contact  the  streets,  it  is  their  duty  to  maintain  it  in  such  a 

through  an-  *.      4.  C  •      i.    •     • 

other  wire.  manner  as  to  protect  such  persons  agamst  mjury 
by  it,  to  the  extent  they  can  do  so  by  the  exercise 
of  reasonable  care  and  diligence.  This  duty  is  not  limited 
to  keeping  their  own  wires  out  of  the  streets,  or  other  public 
highways,  but  extends  to  the  prevention  of  the  escape  of 
the  dangerous  force  in  their  service  through  any  wires  brought 
in  contact  with  their  own,  and  of  its  transmission  thereby  to 
any  one  using  the  streets.  Only  in  this  way  can  the  public 
receive  that  protection  due  it  while  exercising  its  rights  in  the 
highways  in  or  over  which  electric  wires  are  suspended.  Rail- 
way Co.  V,  Shelton,  89  Tenn.  423,  46  Am.  &  Eng.  R.  Cas. 
206;  Block  V.  Railway  Co.,  89  Wis.  371. 

Electric  companies  are  bound  to  use  **  reasonable  care  in 
the  construction  and  maintenance  of  their  lines  and  appa- 
ratus,— that  is,  such  care  as  a  reasonable  man  would  use  under 
the  circumstances, — and  will  be  responsible  for  any  conduct 
falling  short  of  this  standard."  This  care  varies  with  the 
danger  which  will  be  incurred  by  negligence.  In  cases  where 
the  wires  carry  a  strong  and  dangerous  current  of  electricity, 
and  the  result  of  negligence  might  be  exposure  to  death  or 
most  serious  accidents,  the  highest  degree  of  care  is  required. 
This  is  especially  true  of  electric  railway  wires  suspended  over 
the  streets  of  populous  cities  or  towns.  Here  the  danger  is 
great,  and  the  care  exercised  must  be  commensurate  with  it. 
But  this  duty  does  not  make  them  insurers  against  accidents, 
for  they  are  not  responsible  for  accidents  which  a  reasonable 
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man,  in  the  exercise  of  the  greatest  prudence,  would  not, 
under  the  circumstances,  have  guarded  against.  Haynes  v. 
Gas  Co.,  114  N.  Car.  203;   Uggla  v.  Railway  Co.,   160  Mass. 

351. 

In   this  case  the   cause  of  the  accident  was  the  falling  of 

White's  telephone  wire,  and  the  contact  of  the  same  with  the 

trolley  wire  of  the  appellant.     The  jury  found  both  of  them 

guilty  of  negligence, — White,  in  permitting  his  wire  to   fall 

and  remain  down  until  appellee  was  hurt;   and  the  appellant, 

in  allowing  the  same  to  become  charged  with  electricity  by 

contact  with  its  wire  at  the  time  of  the  injury.      If  this  be 

true,  the  injury  was  the  result  of  the  concurring  negligence  of 

the  two  parties,  and  would  not  have  occurred  in  the  absence 

of  either.      In  that  case  the  negligence  of  the  two  was  the 

proximate  cause   of  the  same,   and  both  parties  are   liable. 

Shear.  &  R.  Neg.  (4th  ed.)  §  31 ;   Thomp.  Neg.  p.  1088. 

We  have  examined  the  evidence  in  this  case,  and  the  in- 
structions of  the  trial  court  based  on  the  same.  Without 
setting  out  either,  it  is  sufficient  to  say  that,  tested  by  what 
we  have  said  in  this  opinion  as  to  the  law,  we  find  no  reversi- 
ble error  in  the  instructions,  taken  as  a  whole,  and  that  the 
evidence  is  sufficient  to  sustain  the  verdict  of  the  jury,  in  this 
court. 

Judgment  affirmed. 


Content. 

V, 

New  York  N.  H.  &  H.  Railroad  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb,  26,  1896.) 

Assumption  of  Risk.— The  evidence  showed  that  plaintiff,  an  experi- 
enced railroad  man,  was  injured  while  coming  down  a  side  ladder  of  a 
car  by  being  struck  by  star  Union  car  standing  on  the  side  track.  Such 
cars  were  often  on  the  side  tracks,  and  were  larger  than  ordinary  freight 
cars,  which  was  known  to  plaintiff.  The  side  track  was  parallel  with 
the  track  on  which  the  plaintiff  was  riding,  and  it  was  dark  at  the 
time  of  the  accident.  Held,  that  plaintiff  must  have  assumed  the  risk 
arising  from  these  things  when  he  entered  into  the  employment  of  the 
defendant,  and  the  defendant  was  not  liable. 

8  (N.  s.)  A.  &  £.  R.  Cos.— 24 
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Exceptions  from  Suffolk  county  superior  court.  Except 
tions  sustained. 

The  third  count  of  plaintiff's  declaration,  on  which  he 
elected  to  go  to  the  jury,  is  as  follows:  **  And  the  plaintiff 
says  that  on  or  about  the  13th  day  of  December, 
CaseRtated.  1893,  while  in  the  exercise  of  due  care  and  work- 
ing for  the  defendant  corporation  on  its  line  of  railroad  in 
what  is  known  as  the  *  Back  Bay  Yard,*  in  the  city  of  Boston, 
he  was  injured  by  reason  of  the  carelessness  and  negligence 
of  some  person  in  the  service  of  the  defendant  who  has 
charge  or  control  of  a  train  upon  the  defendant's  road.  And 
the  plaintiff  further  says  that  said  carelessness  and  negligence 
consisted  in  leaving  a  car  upon  a  side  track  in  such  close 
proximity  to  the  main  track  that,  while  the  plaintiff  was 
coming  down  the  side  ladder  of  the  car  upon  which  he  was 
working,  he  was  struck  by  said  car  on  said  side  track,  and 
severely  injured.  And  the  plaintiff  further  says  that  he  has 
suffered  greatly  in  body  and  mind  for  a  long  time,  to  wit,  the 
present  time,  and  has  been  in  the  past,  since  the  time  of  said 
injury,  and  will  be  in  the  futu)^,  unable  to  do  any  work. 
And  the  plaintiff  further  says  that  due  notice  of  the  time, 
place,  and  cause  of  said  injury  was  given  to  the  defendant  as 
required  by  law.  All  three  counts  being  for  the  same  cause 
of  action." 

The  evidence  showed  that  plaintiff  was  an  experienced 
railroad  man ;  that  he  was  injured  while  coming  down  the  side 
ladder  of  a  car,  by  being  struck  by  a  Star  Union  car  standing 
on  the  side  track;  that  such  cars  were  often  on  such  tracks, 
and  were  larger  than  ordinary  freight  cars,  which  also  was 
known  to  plaintiff;  that  the  side  track  was  parallel  with  the 
track  on  which  plaintiff  was  riding ;  and  that  it  was  dark  at 
the  time. 

5.  A,  Fuller^  for  plaintiff. 
Benton  &  Choate^  for  defendant. 

Allen,  J. — There  was  no  conflict  in  the  evidence  as  to  the 
material  points.     The  position  of  the  tracks  was  open  and 
visible.     The  use  and  the  size  of  the  Star  Union  cars  were 
known  to  the  plaintiff.     The  side  tracks  were  used 
OpiBioB.  ^g  storage  tracks,   and  were  generally  filled  with 

cars.    At  the  place  where  the  plaintiff  was  hurt  the  side  track 
was  parallel  with  the  track  upon  which  he  was  riding,  and  had 
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not  begun  to  curve  in  towards  the  other  track.  If  the  car 
had  been  left  upon  the  curve,  nearer  the  point  of  junction, 
the  case  would  be  different ;  but  its  distance  from  the  track 
upon  which  the  plaintiff  was  riding  was  no  less  than  it  must 
necessarily  be,  if  standuig  upon  the  side  track  at  all.  The 
defendant  did  not  owe  it  as  a  duty  to  the  plaintiff  to  change 
the  position  of  its  tracks,  or  to  discontinue  the  use  of  Star 
Union  cars  upon  its  railroad,  or  to  make  a  change  in  its  custom 
of  storing  these  and  other  cars  upon  the  side  track;  and 
therefore,  in  a  legal  sense,  the  defendant  was  guilty  of  no 
breach  of  duty  and  of  no  negligence  towards  him.  If  the 
plaintiff  entered  into  the  employment  of  the  defendant,  he 
must  be  held  to  have  assumed  the  risk  arising  from  these 
things.  0*Maley  v.  Gaslight  Co.,  158  Mass.  138;  Fisk  v. 
Railroad  Co.,  158  Mass.  238;  Gleason  v.  Railroad  Co.,  159 
Mass.  68;  Kleinest  t/.  Kunhardt,  160  Mass.  230;  Goldthwait 
V.  Railway  Co.,  160  Mass.  554;  Thain  v.  Railroad  Co.,  161 
Mass.  353;  Goodes  v.  Railroad  Co.,  162  Mass.  287;  Lovejoy 
V,  Railroad  Corp.,  125  Mass.  79;  Tuttle  v.  Railway  Co.,  122 
U.  S.  189,  31  Am.  &  Eng.  R.  Cas.  216.  Exceptions  sus- 
tained. 


McVey 

V. 

Illinois  Central  Railroad  Co. 

{Mississippi  Supreme  Court,  Feb.  3.  1896.) 

Survival  of  Right  of  Action — Instantaneous  Deathi — The  provisions  of  § 
2079.  Miss.  Code  of  1880;  §  1916,  Code  1892;  §  193  of  the  constitution, 
which  give  a  right  of  action  for  personal  injuries  to  the  personal  repre- 
sentative of  a  party  injured,  notwithstanding  his  death,  do  not  apply 
where  death  is  instantaneous. 

Joinder  of  Action. — The  right  of  action  which  survives  to  the  personal 
representatives  under  these  provisions  is  entirely  distinct  from  the 
action  given  for  the  next  of  kin  by  §  1510,  Code  1880;  §  663,  Code  1892, 
and  the  two  causes  cannot  be  joined. 

Appeal  from  Clay  county  circuit  court.     Affirmed. 

Critz  &  Beckett  and  W.  P.  Pope,  for  appellant. 
Mayes  &  Harris,  for  appellee. 
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Cooper,  C.J. — The  appellant,  who  is  the  widow  of  John. 
S.  McVey,  deceased,  was  appointed  administratrix  of  his 
estate,  to  the  end  that,  in  such  character,  she  might  prosecute 
this  suit.  The  form  of  the  grant  of  the  letters  is  peculiar, 
adopted,  we  infer  from  the  brief  of  counsel,  upon  the  idea 
that,  if  the  exigency  should  arise,  the  plaintiff  might  be  con- 
sidered either  as  administratrix  suing  as  the  repre- 
sentative of  the  deceased,  or  as  a  ^^/^^/-administra- 
trix,  authorized  to  sue  upon  a  right  of  action  vested  in  herself, 
as  a  widow,  and  in  her  infant  child,  for  the  negligent  killing 
of  Mr.  McVey  by  the  defendant.  The  declaration  avers  that 
McVey  was  employed  by  the  defendant  company  as  a  brake- 
man,  and  while  engaged  in  said  service,  and  in  the  perform- 
ance of  his  duty,  was  killed  by  the  derailment  of  a  car,  which 
derailment  was  caused  by  the  negligence  of  the  superior 
officers  arid  agents  of  the  defendant, — which  negligence 
consisted  in  supplying  engines  too  heavy  for  the  rails,  by 
reason  of  which  the  rails  were  crushed  and  spread,  and  the 
car  thrown  from  the  track.  '  It  is  further  averred  that  the 
plaintiff,  his  widow,  and  one  child,  born  after  his  death,  were 
the  sole  distributees  of  the  deceased,  who  at  his  death  owed 
no  debts.  The  plaintiff's  contention  is  that,  as  the  adminis- 
tratrix of  the  deceased,  she  is  entitled  to  prosecute  the  action 
which  he  had,  and  which,  but  for  his  resulting  death,  he 
might  have  maintained ;  and,  if  it  should  appear  that  there  was 
no  right  of  action  in  the  deceased,  then  that  she  is  entitled 
to  recover,  for  herself  and  child,  for  the  injury  they  have 
sustained  by  his  death.  On  the  trial  of  the  cause  the  court 
gave  the  general  charge  for  the  defendant. 

It  is  unnecessary  to  review  all  the  proceedings  in  the  court 
below,  for,  in  view  of  the  evidence  on  one  point,  the  case  was 
within  narrow  limits,  and  is  controlled  by  our 
death'**"**^"  previous  decisions.  We  think  the  evidence  shows, 
beyond  all  doubt,  that  the  deceased  was  instantly 
killed.  The  engine  and  car  were  running  at  a  rapid  rate. 
The  car  was  derailed,  turned  over,  and  fell  upon  the  head 
and  the  upper  half  of  the  body  of  the  deceased ;  and  there 
is  nothing  in  the  evidence  to  suggest  that  he  survived  for 
the  shortest  time  the  completion  of  the  accident.  When 
the  engineer  reached  the  scene,  within  two  or  three  minutes, 
the  deceased  was  then  dead ;  and  though  no  post-mortem  ex- 
amination of  the  body  was  made  to  determine  the  character 
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of  the  injury,  the  nature  of  the  force  by  which  the  death  was 
occasioned,  the  weight  of  the  car,  and  the  situation  of  the 
body  when  found  led  to  the  conclusion  that  the  death  was 
instantaneous.  Such  being  the  case,  there  was  no  right  of 
action  in  the  deceased,  and  consequently  none  which  survived 
to  his  representative.  Railroad  Co.  v,  Pendergrass,  69  Miss. 
425.  The  right  of  action  which,  notwithstanding  the  death 
of  the  party  injured,  survives  to  his  personal  representative, 
under  section  2079,  Code  1880  (section  1916,  Code  1892)  and 
section  193  of  the  constitution,  is  entirely  distinct  from  the 
action  given  to  the  next  of  kin  by  section  15  10,  Code  1880 
(section  663,  Code  1892).  They  may  coexist,  but  have  no 
connection.  Railroad  Co.  v.  Phillips,  64  Miss.  693,  30  Am. 
&  Eng.  R.  Cas.  587. 

We  are  not  to  be  understood  as  assenting  to  the  proposition 
of  counsel  that  recovery  may  be  sought  in  one  action  for  the 
iniury  done  to  the  deceased  and  that  done  to  the  . ,  ^ 

next  of  km.  An  examination  of  the  statement  of 
facts  in  the  case  of  Railroad  Co.  v.  Cook,  63  Miss.  38,  which 
is  cited  by  counsel  in  support  of  this  suggestion,  shows  that 
an  agreeement  had  been  entered  into  between  the  parties  by 
which  ** all  questions  of  law  and  fact  were  eliminated,"  except 
as  stated  by  the  parties,  and  it  was  agreed  that  **  if,  in  either 
[any]  phase  of  the  case,  the  supreme  court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  a  recover}',"  the  judgment 
should  be  affirmed.  Accepting  this  agreement  of  the  parties, 
and  being  of  opinion  that  the  plaintiff,  as  mother  of  the 
deceased  infant,  was  entitled  to  recover,  we  affirmed  the  judg- 
ment. But  the  decision  is  not  authority  for  the  proposition 
that  these  two  separate  and  independent  actions  may  be 
joined,  and  a  recovery  for  both  the  personal  representative 
and  the  next  of  kin  had  in  one  suit.  The  present  action  must 
be  treated  as  that  of  the  personal  representative  of  the 
deceased,  and  not  that  of  the  widow  suing  for  the  loss  she  has 
sustained  by  his  death.  Whatever  may  have  been  or  may  be 
the  right  of  the  widow  finds,  therefore,  no  place  for  discussion 
or  decision  here.  Considered  as  a  suit  by  the  personal 
representative  only,  the  fact  that  the  death  of  the  deceased 
was  instantaneous  is  conclusive  against  a  right  of  recovery. 
The  judgment  is  affirmed. 
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State  (Pennsylvania  R.  Co.,  Prosecutor,) 

V. 

Knight  et  aL 

{Supreme  Court  of  Ntw  Jersey^  Nov,  7,  1895.) 

Baggage — How  Liability  Arises. — The  liability  of  a  carrier  of  passengers, 
in  respect  to  the  carriage  of  passengers' baggage,  is  incident  to  the  lia- 
bility in  respect  to  the  carriage  of  the  passenger  himself,  and  arises  from 
the  relation  of  passenger  and  carrier. 

Same — Partnership  Goods. — A  carrier  of  passengers  is  not  liable  to  a 
firm  for  injuries  done  to  an  article  belonging  to  the  firm,  but  carried  by 
the  carrier  as  the  personal  baggage  of  a  passenger,  although  the  passen- 
ger was  a  member  of  the  firm. 

The  return  to  this  writ  shows  a  judgment  of  the  common 
pleas  of  Essex  county,  affirming  a  judgment  of  the  First  district 
court  of  the  city  of  Newark,  in  favor  of  Walter 
J.  Knight  and  Herbert  W.  Knight,  as  partners, 
and  against  the  Pennsylvania  Railroad  Company.  The  action 
was  in  debt.  The  state  of  demand  showed  the  action  of  the 
plaintiffs,  the  Knights,  to  be  for  the  recovery  of  damages 
resulting  from  injury  to  a  typewriting  machine,  belonging  to 
them  as  partners,  while  in  transit  as  baggage  in  the  custody 
of  the  railroad  company  from  Trenton  to  Newark.  The 
state  of  the  case  on  which  the  appeal  was  heard  by  the  com- 
mon pleas  showed  that  the  machine,  which  belonged  to  the 
plaintiffs,  and  was  used  by  them  in  their  partnership  business, 
was  taken  by  Herbert  W.  Knight  (who  held  a  ticket,  issued 
by  the  railroad  company,  entitling  him  to  ride  as  a  passenger 
from  Trenton  to  Newark)  to  the  baggage  room  of  the  com- 
pany, in  Trenton,  and  delivered  to  the  baggage  master,  who 
received  it,  and  gave  a  check  for  it  to  said  Knight.  It  was 
found  to  be  injured  when  it  arrived  at  Newark.     Reversed, 

Argued  June  Term,    1895,  before  Van  Syckel,   Lippin- 
COTT,  and  Magie,  J  J. 

N,  T,  Roseiiberg,  for  prosecutor. 
Herbert  W.  Knight,  for  defendant. 
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Magie,  J.  (after  stating  the  facts). — The  argument  in  this 
case  was  addressed  solely  to  the  question  whether  a  typewrit- 
ing machine  was  an  article  of  personal  baggage,  for  the  loss 
of  which,  or  for  injury  to  which,  the  carrier  of  a  passenger 
would  be  liable.  In  my  judgment,  the  question  thus  argued 
is  not  presented,  and  cannot  be  considered. 

It  is  well  settled  that  the  liability  of  carriers  of  passengers, 
in  respect  to  the  carriage  of  what  is  called  passengers'  personal 
baggage,  arises  out  of  and  is  incident  to  their 
liability  in  respect  to  the  carriage  of  the  passengers  crises'***"**' 
themselves.  While  it  is  true  that  the  liability  of 
such  carriers  for  injuries  received  by  passengers  only  arises 
when  such  injuries  result  from  the  carriers*  negligence,  and 
their  liability  for  injuries  to  passengers*  baggage  is  that  of 
common  carriers  of  goods,  and  as  insurers  against  all  perils 
except  those  proceeding  from  an  act  of  God  or  of  the  public 
enemy,  yet  the  liability  is  single,  and  arises  solely  from  the 
relation  of  passenger  and  carrier.  Hutch.  Carr.  §  678; 
Story,  Bailm.  §  499.  If  the  relation  of  passenger  and  carrier 
is  considered  as  founded  on  contract,  the  payment  of  the 
passenger's  passage  money  is  the  single  consideration  for 
the  contract  to  carry  both  the  passenger  and  his  personal 
baggage.  If  that  relation  is  considered  as  raising  a  duty 
independent  of  contract  (Railroad  Co.  v.  Trautwein,  52  N.  J. 
L.  169,  41  Am.  &  Eng.  R.  Cas.  187),  it  is  a  duty  owed  to 
the  passenger  to  carry  him  and  his  personal  baggage.  The 
case  shows  no  misconduct  on  the  part  of  the  railroad  company, 
occasioning  the  injury  to  the  machine,  on  which  an  action  of 
trespass  could  be  maintained. 

Upon  the  facts  shown,  I  think  it  obvious  that  the  plaintiff 
below  had  no  enforceable  right  of  action  against  the  railroad 
company.  The  contract  of  carriage  was  made  by 
it  with  Herbert  W.  Knight,  and  the  firm  is  not  in  Paruenhip. 
privit}'  therewith.  The  duty  arising  from  its  recep- 
tion of  said  Knight  as  passenger  was  owed  to  him,  and  not  to 
his  firm.  There  is  nothing  on  which  the  railroad  company 
can  be  charged  with  any  liability  to  the  plaintiff  below. 
Upon  similar  facts,  this  conclusion  has  been  elsewhere  reached. 
Weed  V,  Railroad  Co.,  19  Wend.  534;  Stimson  v.  Railroad 
Co.,  98  Mass.  83;  Dunlap  v.  Steamboat  Co.,  /{/.  371 ;  Ailing 
V,  Railroad  Co.,  126  Mass.  121 ;  Becher  z^.  Railroad  Co.,  L. 
R.  5  Q.  B.  241.    Whether  Herbert  W.  Knight  could  maintain 
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an  action  against  the  railroad  company,  upon  these  facts,  is  a 
question  not  before  us,  and  on  which  no  opinion  can  be 
expressed.  This  objection  to  the  judgment  below  is  sub- 
stantially presented  by  the  reasons  filed.  The  result  is  that 
the  judgment  must  be  reversed,  with  costs. 


Tyler  S.  E.  Railway  Co. 

V, 

Rasberry. 

{Texas  Civil  Appeals  Court,  Feb.  13,  1896.) 

Action  for  Wrongful  Death — Insurance  Money^ — In  an  action  for  death 
by  wrongful  act,  defendant  is  not  entitled  to  have  insurance  on  de- 
ceased's life  deducted  from  the  damages  occasioned  by  its  negligent  act. 

Damages  Which  a  Minor  Recovers  for  his  Father's  Deaths — Damages 
which  a  minor  child  may  recover  for  the  death'of  his  father  should  not 
be  limited  to  those  suffered  between  the  time  of  his  father's  death  and 
the  time  of  his  attaining  his  majority. 

Questions  upon  Cross-examinationi — Counsel  for  plaintiff,  in  an  action 
for  death  caused  by  a  boiler  explosion,  may,  on  cross-examination,  ask 
a  witness  who  had  testified  as  to  the  good  condition  of  the  boiler, 
whether  he  had  not  shipped  away  the  flues  and  cylinder  of  the  boiler 
after  having  been  requested  not  to  do  so  by  plaintiff's  attorney. 

Testimony. — In  such  an  action  a  witness  may  exhibit  certain  bolts  which 
he  had  extracted  from  the  fire-box  of  the  engine,  and  testify  that  a 
bolt  exhibited  is  a  fair  specimen  of  the  bolts  that  were  in  the  fire-box. 

Excessive  Damages — A  verdict  of  $14,000 — apportioned  §6000  to  w^ife 
of  deceased,  84000  each  to  his  mother  and  infant  child — is  not  excessive, 
where  deceased  was  30  years  old  and  earning  §80  a  month. 

Appeal  from  Smith  county  district  court.     Affirmed, 

Sam  H,  West,   H,  B.   Marsh,   and  J.    IV,   Fitzgerald^   for 
appellant. 

H,  C,  &  Cone  Johnson,  for  appellees. 

Garrett,  C.J. — This  action  was  brought  by  Mary  Ras- 
berry, S.  C.  Rasbcrrjs  and  Jesse  Rasberry,  wife,  mother,  and 
child  of  Julius  Rasberry,  deceased,  to  recover  damajes  of  the 
Tyler  Southeastern  Railway  Company  for  negli- 
CMe stated.  gently  causing  the  death  of  Julius  Rasberry.  The 
child  Jesse  sued  by  his  mother,  Mary  Rasberr^',  as  next  friend. 
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There  was  judgment  in  favor  of  the  appellees,  upon  the  verdict 
of  a  jury  which  apportioned  the  damages  as  follows:  To  the 
wife  $6000,  and  to  deceased's  mother  and  his  child  $4000 
each.  The  deceased  was  an  employ^  of  the  appellant  as  a 
fireman  on  one  of  its  locomotive  engines.  He  was  30  years 
old  at  the  time  of  his  death,  and  was  earning  an  average  of 
about  S80  per  month.  He  was  in  good  health,  sober,  in- 
dustrious, and  economical,  provided  well  for  his  family,  and 
had  a  life  expectancy  of  35  years. 

His  wife  was  20  years  old,  with  a  life  expectancy  greater 
than  her  husband's.  The  child  was  a  boy  i  year  old.  The 
mother  of  deceased  was  53*  years  old,  with  an  expectancy  of 
nearly  19  years.  She  lived  with  her  son,  and  had  no  property 
of  her  own  except  a  house  worth  about  $600.  He  was  her 
only  support,  and  contributed  to  her  about  $200  a  year. 

Deceased  met  his  death,  February  8,  1893,  by  the  explo- 
sion of  the  boiler  of  an  engine  in  the  company's  yard  at  Tyler. 
At  the  same  time,  Hugh  McMahon,  a  hostler  in  appellant's 
service,  was  killed.  McMahon  had  fired  up  the  engine,  and 
brought  it  out  from  the  roundhouse  to  turn  it  over  to  the 
engineer  and  fireman  for  an  outgoing  train. 

The  explosion  was  the  result  of  the  defective  condition  of 
the  boiler,  in  which  the  stay  and  crown  bolts  were  worn  and 
rusted.  The  inside  and  outside  sheets  were  rusted  and  worn, 
and  the  screw  threads  which  held  the  bolts  into  the  sheets 
were  eaten  off  by  rust.  The  stay  and  crown  bolts  were 
essential  to  the  security  of  the  boiler,  as  they  held  the  fire  box 
together  and  confined  the  steam.  Appellant  was  negligent 
in  failing  to  keep  the  boiler  in  a  proper  state  of  repair.  A 
proper  inspection  would  have  shown  the  unsafe  and  defective 
condition  of  the  boiler.  The  defects  in  the  boiler  were  inside, 
and  could  not  have  been  seen  by  the  deceased.  He  was  not 
guilty  of  negligence  in  continuing  to  work  upon  the  engine. 
The  explosion  did  not  result  from  negligence  of  a  fellow- 
servant  of  deceased  in  letting  the  water  get  below  the  crown 
sheet,  as  contended  by  the  appellant.  At  the  time  of  his 
death  the  deceased  had  accident  insurance,  in  favor  of  his 
wife  and  mother,  from  which  the  wife  received  $2500  and  the 
mother  $1000. 

Evidence  of  the  accident  policies  was  received,  and  the 
appellant  requested  an  instruction  to  the  jury  that,  from  the 
total  amount  of  damages  they  might  find  the  wife  and  mother 
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had  each  sustained,  the  amount  of  money  received  by  each 

from  the  accident  insurance  should  be  deducted. 

DsarADce.        Xhis  instruction  the  court  below  refused  to  give. 

The  question  here  raised  has  never  been  before  the  supreme 

court  of  this  state. 

A  question  somewhat  similar  was  decided  in  Railway  Co.  v. 
Long,  87  Tex.  148,  where  the  will  of  Mrs.  Long,  for  whose 
death  damages  were  sought  to  be  recovered  by  her  children, 
was  held  to  be  proper  evidence  bearing  upon  the  question  of 
how  much  damage  each  of  the  plaintiffs  in  that  suit  had  sus- 
tained. The  plaintiffs  were  all  adults,  and  practically  all  the 
assistance  they  received  from  their  mother  was  from  an 
income  she  had  from  property  which,  by  the  will,  she  devised 
to  her  daughters,  leaving  nothing  to  her  sons.  No  fault  can 
be  found  with  the  decision  made ;  but,  from  the  reasoning  of 
the  court  and  the  authorities  discussed,  there  is  much  room 
to  infer  that  pecuniary  benefits  resulting  from  the  death  of 
the  deceased,  although  it  was  caused  by  the  tort  of  the 
defendant,  ought  to  be  considered  in  estimating  the  damages. 

The  question,  however,  has  not  been  decided,  as  above 
stated,  and  in  deciding  it  this  court  prefers  the  rule,  announced 
in  Harding  v.  Townshend,  43  Vt.  536,  and  other  American 
cases,  that  the  defendant  is  not  entitled  to  have  the  insurance 
money  deducted  from  the  damages  occasioned  by  its  negligent 
act.  A  distinction  between  the  case  of  Harding  v,  Town- 
shend and  the  one  now  before  the  court  may,  perhaps,  be 
claimed,  because  Harding  sued  for  personal  injuries,  while 
this  case  is  one,  under  the  statute,  for  injuries  resulting  in 
death.  No  distinction  ought  to  be  made.  It  is  a  defense 
that  ought  not  to  be  allowed  in  either  case.  Railroad  Co.  v. 
Meigs,  74  Ga.  867,  was  a  case  where  the  widow  sued  under 
a  statute;  but  it  does  not  appear  but  that  the  insurance  money 
was  from  an  ordinary  life  policy,  which  has  been  distinguished 
from  money  from  an  accident  policy,  the  latter  depending  on 
death  by  accident,  which  is  not  inevitable. 

Where  goods  are  lost  by  one  while  in  possession  of  a 
carrier,  a  sum  received  by  the  owner  as  insurance  against  fire 
cannot  be  set  off  against  him  in  an  action  on  fhe  value  of  the 
goods.  The  question  seems  analogous.  The  deceased  pro- 
vided, in  case  of  accidental  death,  for  certain  sums  of  money 
to  be  paid  to  his  wife  and  mother  for  the  insurance  of  which 
he  paid  a  sum  equal  to  the  risk.     Ought  these  sums  to  be  set 
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off  against  the  damage  caused  by  the  negligent  act  of  the 
appellant  ?  Suppose  that,  on  account  of  the  death  of  her 
husband,  some  relative  bound  for  her  support  should  provide 
for  it  by  payment  to  her  of  a  sum  of  money  at  once — would 
it  be  contended  that  such  sum  should  be  set  off  against 
admitted  damages  ?  It  is  not  believed  that  advantages  inci- 
dental to  the  death  ought  to  be  set  off  against  such  damages 
as  would  naturally  flow  from  the  delinquent  act  causing  the 
death.  There  are  no  equities  in  favor  of  the  wrongdoer,  and 
it  cannot  be  regarded  in  any  other  light  than  a  set-off.  The 
instruction  requested  asked  that  the  insurance  be  deducted 
from  the  damages.  At  best,  the  appellant  is  not  entitled  to 
more  than  a  consideration  of  the  fact.  Yet  th^re  is  no  escape 
from  the  conclusion  that,  if  it  is  allowed  to  be  considered  by 
a  jury  at  all,  it  could  have  no  other  effect  than  to  reduce 
damages  inflicted.  Such  a  defense  is  also  against  public 
policy,  and  should  never  be  allowed. 

The  right  of  the  minor  child  to  recover  should  not  have 
been  limited  to  the  age  of  his  majority.     It  is  proper  to  leave 
the  matter  to  the  jury  without  limitation  as  to  age. 
A  great  many  things  may  be  taken  into  considera-  ^jjjf''^"' 
tion  in  cases  of  this  character  that  may  seem  to  be 
very  remote,  and  it  is  impossible  to  arrive  at  anything  like  a 
close  estimate  of  the  damages,  yet  all  have  a  bearing  upon  the 
result  to  be  reached,  and  the  only  proper  way  is  to  submit  the 
question,  upon  proper  evidence,  to  the  judgment  of  the  jury. 

The  whole  of  the  charge,  taken  and  read  together,  as  must 
be  done,  and  as  the  jury  received  it,  was  not  apt  to  mislead 
the  jury;  and  the  fourth,  fifth,  and  sixth  assignments  of  error, 
complaining  of  the  charge  of  the  court,  do  not  show  any 
ground  for  the  reversal  of  the  judgment.  There  was  no  error 
in  refusing  the  first  special  instruction  requested  by  the  ap- 
pellant, since  the  charge  of  the  court  instructed  the  jury  that 
the  deceased  was  chargeable  with  knowledge  of  such  defects 
as  were  open  to  him. 

Counsel  for  appellees,  on  cross-examination,  were  allowed 
to    elicit   from    the  witness    Inglis  that,    after   having   been 
requested  not  to  do  so  by  appellees'  attorney,  he 
shipped  the  flues  and  cylinder  of  the  boiler  to  Pine   i^^om""*' 
Bluff.     The  witness  had  testified  as  to  the  good 
condition  of  the  boiler  and  flues,  and  the  question  was  certainly 
proper  on  cross-examination,  if  not  on  direct  examination. 
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E.  L.  Walker,  a  witness  for  the  appellees,  was  also  allowed 
to  testify  that  he  took  certain  bolts  from  the  fire  box  of  the 
engine,  and  was  permitted  to  exhibit  them  to  the  jury,  and 
to  testify  that  a  bolt  exhibited  was  a  fair  specimen  of  the 
bolts  that  were  in  the  fire  'box,  and  that  the  others  were  about 
as  badly  rust  eaten  as  the  one  shown.      This  was  objected  to, 

because  the  witness  could  not  express  his  opinion 
'"*'*^'  as  to  the  difference  in  appearance  between  the 
bolt  shown  the  jury  and  the  others;  also,  that  it  was  irrelevant. 
The  evidence  was  quite  pertinent  to  show  the  bad  condition 
of  the*  boiler,  and  the  testimony  comparing  the  bolts  was 
admissible,  as  a  shorthand  opinion,  which  was,  in  effect,  a 
fact. 

The  damages  allowed  are  not  so  large  as  to  call  upon  this 

court  to  set  the  verdict  aside,  and  reduce  the 
DamagM.  amounts  allowed  to  the  appellees  or  either  of 
them.     The  judgment  of  the  court  below  will  be  affirmed. 


NOTE 

Life  Insurance  as  Reduction  of  DamageSi — The  doctrine  of  the  prin- 
cipal case  is  supported  by  the  authorities.  See  Althorp  e;.  Wolfe,  22 
N.  Y.  335  ;  Kellogg  v.  New  York  Cent.  R.  Co.,  79  N.  Y.  72  ;  Sher- 
lock V.  Ailing,  44  Ind.  184;  Carroll  v.  Missouri  Pac.  R.  Co.,  S8  Mo. 
239,  26  Am.  &  Eng.  R.  Cas.  268  ;  North  Pennsylvania  R.  Co.  v. 
Kirk,  90  Pa.  St.  15,  i  Am.  &  Eng.  R.  Cas.  45  ;  Baltimore  &  O,  R, 
Co.  v.  Wightman,  29  Gratt.  (Va.)  431;  Western,  etc.,  R.  Co.  7\  Meigs, 
74  Ga.  857.  But  see  to  the  contrary,  Harding  v.  Townshend,  43  Vt. 
536;  Becket  v.  Grand  Trunk  R.  Co.,  8  Ont.  601. 
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V. 

Frazier. 

{'Jexas  Court  of  Civil  Appeals,  March  4,  1896.) 

Amended  Petition— New  Cause  of  Action. — In  an  action  for  death  of 
plaintiff's  husband,  a  petition  first  alleged  that  the  accident  arose 
through  negligence  of  defendant's  engineer,  and  that  the  engineer  was 
incompetent,  negligent,  and  addicted  to  the  immoderate  use  of  intoxi- 
cants, all  of  which  was  known  to  defendant,  though  unknown  to 
deceased.  This  was  amended  by  striking  out  the  averments  as  to 
drunkenness  and  incompetence,  and  alleging  that  the  engineer  was  a 
vice-principal  of  the  railroad  company,  having  authority  to  direct  de- 
ceased m  the  performance  of  his  duties.  Held^  that  the  petition  did 
not  state  a  new  cause  of  action. 

Parties  to  Action. — The  father  of  the  deceased  is  not  a  necessary  party 
to  an  action  for  his  death,  when  the  deceased  did  not  contribute  in  any 
way  to  his  support,  and  the  father  was  not  dependent  upon  him. 

Vice-principal. — Under  the  statute  of  Texas,  March  10,  1891,  defining 
who  are  fellow-servants,  an  engineer  who  had  authority  to  direct  de- 
ceased, a  brakeman,  to  put  on  the  brake,  is  a  vice- principal  of  de- 
ceased. 

Evidence  in  Support  of  Verdict. — Whenever  there  is  a  conflict  in  the 
evidence,  or  different  conclusions  may  be  deduced  from  the  same  evi- 
dence, an  appellate  court  is  reluctant  to  set  aside  the  verdict  of  a  jury; 
and  a  question  of  negligence  is  particularly  one  for  the  jury. 

Assumption  of  Risk  of  Employment. — Assumption  by  a  brakeman  of 
the  risks  incident  to  his  employment  does  not  shield  defendant  com- 
pany from  injuries  resulting  from  its  negligence,  nor  the  negligence  of 
its  vice-principal. 

Attorney's  Compensation. — The  court  may  award  a  part  of  plaintiff's 
recovery,  in^n  action  for  death  of  his  father,  to  his  attorney. 

Appeal  from  Hamilton  county  district  court.     Affirmed. 

Z.  W,  Campbell,  for  appellant. 

Dewy  Langford^  Lindsey  &  Goodson,  and  Edson  &  Alletiy 
for  appellee. 

Key,  J. — On  the  15th  of  April,  1893,  a  freight  train  was 
wrecked  on  appellant's  road  near  the  town  of  Aquilla,  in 
Hill  county,  Tex.,  one  result  of  which  was  the  death  of 
appellee's  husband,  J.  W.  Frazier,  who- was  employed  and 


382  MASTER  AND  SERVANT  [^^;  g^' 

Texas  Central  Railway  Co.  «.  Frazier 

serving  as  a  brakeman  on  said  train.     On  the   isth  day  of 
May,    1893,    appellee,  for  herself  and  Freddie  Frazier,    the 

minor  child  of  J.  W.  Frazier  and  appellee,  brought 
***"*  '  suit  to  recover  damages  caused  by  the  death  of 
said  J.  W.  Frazier;  and  upon  the  trial  a  verdict  and  judgment 
were  rendered  against  appellant  for  $7500,  apportioned 
equally  between  Mrs.  Frazier  and  her  child.  That  appellee 
was  the  wife  of  J.  W.  Frazier;  that  the  minor,  Freddie  Frazier, 
was  their  only  child;  that  the  wreck  occurred  at  the  time  and 
place  alleged;  and  that  J.  W.  Frazier  was  a  brakeman  on  the 
train,  and  received  injuries  in  the  wreck  which  caused  his 
death  in  a  few  hours  thereafter, — were  clearly  shown,  and  these 
facts  are  not  disputed.  But  appellant's  contention  is  that  the 
testimony  fails  to  show  the  alleged  negligence  of  the  engineer, 
and  fails  to  show  that  said  engineer,  if  negligent,  was  other 
than  a  fellow-servant  of  J.  W.  Frazier,  for  whose  negligence 
appellant  would  not  be  responsible.  It  is  also  contended  that 
the  death  of  Frazier  resulted  from  one  of  the  ordinary  risks 
of  the  service  in  which  he  was  engaged,  and,  therefore,  that 
appellant  is  not  liable.  These  questions  will  be  considered 
hereafter. 

More  than  two  years  after  the  original  petition  was  filed, 
plaintiff  filed  an  amended  original  petition,  which  appellant 

contends  sets  up  a  new  cause  of  action,  and  as  to 
neiitiom  which  limitation  is  pleaded.     Both  petitions  charge 

that  the  wreck  was  caused  by  the  train  running 
into  and  over  some  cattle  that  were  on  the  track,  and  that 
the  reason  why  the  cattle  were  run  over  \Vas  the  negligence 
of  the  engineer  of  the  train.  The  difference  between  the  two 
petitions  is  that  the  first  charges  that  the  engineer  was  **  in- 
competent, negligent,  and  addicted  to  the  immoderate  use  of 
intoxicants,  all  of  which  was  well  known  to  the  defendant, 
though  said  incompetency  was  unknown  to  the  said  Frazier  "  ; 
while  the  second  one  alleges  that  the  engineer  was  a  vice- 
principal  of  the  railway  company,  having  authority  to  direct 
Frazier  in  the  performance  of  his  duties'as  a  brakeman,  and 
omits  the  averment  as  to  drunkenness  and  incompetency. 
We  do  not  think  the  amended  petition  states  a  new  cause  of 
action.  In  each  petition  the  essence  of  the  complaint  is  the 
negligence  of  the  engineer,  for  which  each  alleges  appellant 
was  responsible.     In  each  it  is  alleged  that  the  engineer  was 
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the  servant  of  appellant.  The  cause  of  action  in  each  petftion 
has  its  "origin  in  the  safne  transaction.  Cotter  v.  Parks,  80 
Tex.  539;  Landa  v,  Obcrt,  78  Tex.  46;  Massey  v.  Blake,  3 
Tex.  Civ.  App.  57. 

It  is  contended  that  appellee  cannot  maintain  this  action, 
her  petition  and  evidence  showing  that  the  father  of  J.  W. 
Frazier  is  still  alive,    and   he   not  being  made  a 
party,  and  she  not  suing  for  his  benefit.    Appellee  f^tun.*** 
alleged  and  proved  that  J.  W.  Frazier  had  never 
contributed  anything  to  the  support  of  his  father,  and  that 
the  latter  was   not  dependent   upon   the  former.     In  these 
circumstances,   the  father  could  not  recover,  and  it  was  not 
necessary  to  make  him  a  party  or  to  sue  for  his  benefit.    Rail- 
way Co.  V.   Henry,  75  Tex.   220;   Railway  Co.  v.  Taylor,  5 
Tex.  Civ.  App.  668;  Railway  Co.  v.  Younger,  (Tex.  Civ. 
App.)  29  S.  W.  948. 

A  number  of  objections  are  urged  to  the  court's  charge, 
and  to  the  refusal  to  give  special  charges  requested  by  appel- 
lant; and,  without  discussing  them  in  detail,  we  hold  that  the 
charge  given  is  not  subject  to  the  criticisms  urged  against  it, 
and,  in  so  far  as  the  special  charges  were  correct  and  appli- 
cable, they  were  covered  by  the  general  charge,  which  care- 
fully guarded  the  rights  of  appellant. 

We  now  recur  to  appellant's  contention  that  the  proof 
fails  to  show  negligence  for  which  it  is  liable.  The  act 
approved  March  10,  1891,  defining  who  are  and  who  are  not 
fellow-servants,  declares  **  that  all  persons  engaged 
in  the  service  of  any  railway  corporations,  foreign  ^^pp'**®'* 
or  domestic,  doing  business  in  this  state,  who  are 
intrusted  by  such  corporation  with  the  authority  of  superin- 
tendence, control,  or  command  of  other  persons  in  the  employ 
or  service  of  such  corporation,  or  with  the  authority  to  direct 
any  other  employ^,  are  vice-principals  of  such  corporation, 
and  not  fellow-servants  with  such  employ^.**  Laws  22d  Leg. 
p.  25.  The  evidence  in  this  case  shows  that  Neal,  the 
engineer,  had  authority  from  appellant  to  direct  the  deceased, 
who  was  head  brakeman,  to  put  on  the  brake,  and  that  it  was 
the  duty  of  the  deceased  to  obey  such  direction.  This  made 
the  engineer  a  vice-principal,  under  the  statute  above  cited, 
and  the  doctrine  of  fellow-servants  does  not  apply. 

As  to  the  question  of  negligence  on  the  part  of  the  engineer, 
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it  may  be  that,  if  we  were  trying  the  case  as  jurors,  we  should 
reach  a  different  conclusion,  and  return  a  different  verdict ; 
but,  after  a  careful  consideration  of  the  statement  of  facts,  we 
cannot  say  that  the  verdict  is  without  evidence  to  support  it. 
The  accident  was  caused  by  the  train  running  over  three  head 
of  cattle  that  were  on  the  track.  It  was  a  dark  night,  and 
the  engineer  says  that  he  saw  the  cattle  as  soon  as 
etidencr^'''  the  focus  of  the  headlight  was  thrown  on  them, 
and,  according  to  the  record,  he  first  stated  that 
he  saw  them  about  90  yards  before  the  engine  struck  them, 
and  afterwards  that  they  were  about  30  yards  from  the  engine 
when  he  first  saw  them.  He  says  he  immediately  set  the 
engine  brake,  and  whistled  for  stock,  and  called  for  brakes. 
He  does  not  state  how  long  he  continued  to  blow  the  stock 
whistle,  and  the  testimony  of  other  witnesses  tends  to  show 
that,  if  he  whistled  for  stock  at  all,  he  did  not  continue  to  do 
so;  and  the  evidence  of  one  expert  witness  tends  to  show  that, 
with  a  proper  lookout,  the  cattle  could  have  been  discovered 
before  the  engine  got  within  30  yards  of  them. 

Whenever  there  is  conflict  in  the  evidence,  or  different 
conclusions  may  be  deduced  from  the  same  evidence,  appellate 
courts  are  reluctant  to  set  aside  the  verdict  of  a  jury;  and 
this  rule  ought  to  apply  in  almost  every  case  where  the  verdict 
is  predicated  upon  negligence,  because  the  test  of  negligence 
is  what  an  ordinarily  prudent  person  would  have  done  under 
the  same  or  similar  circumstances;  and  what  such  a  person 
would  have  done  is  a  matter  to  be  determined  by  the  jury. 
Therefore  the  test  of  negligence  is,  after  all,  left  largely  with 
the  jury,  composed  of  a  number  of  men  with  varied  experi- 
ences, and  representing  different  avocations;  and  the  aggregate 
judgment  of  such  a  body  of  men,  when  intelligently  and 
honestly  exercised,  is  presumed  to  be  as  nearly  right  as  that 
of  a  less  number  of  judges.  By  the  verdict  under  considera- 
tion, 12  men,  presumably  disinterested  and  honest,  have 
decided  that  on  the  occasion  in  question  the  engineer  did  not 
exercise  all  the  care  that  a  person  of  ordinary  prudence  would 
have  exercised;  and  that  decision  is  not  so  clearly  unsup- 
ported by  testimony  as  to  justify  us  in  setting  it  aside. 

As  to  the  question  of  Frazier's  assumption  of  risk,  it  is 
sufficient  to  say  that,  while  it  is  true  that  he  assumed  the 
risks  ordinarily  incident  to  his  employment  as  brakeman,  such 
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assumption  would  not  shield  appellant  for  injuries  resulting 

from  fts  negligence ;  and,  under  the  court's  charge, 

the  jury  were  not  authorized  to  find  for  the  plain-  ^"^^""p"®"  <>' 

tifl    unless    they    found    that    the    engineer   was 

guilty  of  negligence  in  the  respect  charged,  and  that  he  was 

appellant's  vice-principal.      Railway  Co.  z/.  Hester,  64  Tex. 

401;   Railway  Co.  v.  Dillard,   70  Tex.  62;  Railway  Co.    if. 

Silliphant,  70  Tex.  624. 

The  action  of  the  court  in  awarding  part  of  Freddie 
Frazier's  recovery  to  his  attorneys  is  authorized  by  statute 
(Rev.  St.  1895,  art.  3498y). 

All  the  questions  presented  in  appellant's  brief  have  been 
considered;  and,  finding  no  reversible  error,  the  judgment 
will  be  affirmed. 


Watson 

V. 

Mound  City  Street  Railway  Co. 

{AUssouri  Supreme  Court,  Div,  No,  i,  March  10,  1896.) 

Contributory  Negligence — Street  Railways. — One  who  knowingly  crosses 
the  track  of  a  street  railway  in  front  of  a  moving  train,  and  so  close  as 
to  be  struck  thereby  before  he  could  cross,  is  guilty  of  contributory 
negligence,  and  cannot  recover,  even  if  the  motorman  was  negligent  in 
not  stopping  the  train. 

Appeal  from  St.  Louis  county  circuit  court.     Affirmed, 

Defendant  operates  a  line  of  street  railroad  in  the  city  of 
St.  Louis,  and  runs  cars  thereon  by  electric  power.  A  part 
of  its  line  is  on  Ninth  street,  which  runs  north  and 
south.  On  the  evening  of  November  17,  1892,  c«««uted. 
about  half  past  5  o'clock,  a  train  consisting  of  two  cars  oper- 
ated by  defendant,  while  running  north  on  Ninth  street,  be- 
tween Morgan  street  and  Franklin  avenue,  struck  and  killed 
John  L.  Watson.  This  suit  is  prosecuted  by  plaintiff,  as  the 
widow  of  said  Watson,  to  recover  the  statutory  damages  for 
the  death  of  her  husband,  caused,  as  alleged,  by  the  negli- 
8  (N.  B.)  A.  &  E.  R.  Cas.— 25 
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gent  management  of  the  cars.  The  petition  charges  that  at 
the  time  said  Watson  was  struck  and  killed  he  was  crossing 
Ninth  street  over  the  car  tracks  **  a  sufficient  distance  ahead 
of  said  car  or  train  of  cars  to  be  seen,  and  was  seen,  by  the 
agent,  officer,  or  employ^  in  charge  of  said  car  or  train  of 
cars,  or  by  the  exercise  of  reasonable  care  could  have  seen 
him,  and  the  danger  to  which  he  was  exposed,  in  time  to 
have  stopped  said  car  or  train  of  cars,  and  not  have  injured 
him.'*  This  allegation  follows  the  general  charge  of  negli- 
gently running  one  of  its  cars  or  trains  of  cars  against  de- 
ceased, thereby  killing  him,  and  must  be  taken  as  the  specific 
negligence  charged.  The  answer  is  a  general  denial  and  a 
special  plea  that  the  said  deceased  **  directly  contributed  to 
the  accident  which  caused  his  death  by  his  own  negligence 
and  carelessness  in  running  in  front  of,  or  against  the  side  of, 
,a  moving  electric  railway  train,  after  dark,  while  crossing  a 
street  near  the  middle  of  the  block.*'  The  reply  was  a  general 
denial.  At  the  close  of  plaintiff's  evidence  the  court  gave  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence,  and 
plaintiff  took  a  nonsuit  with  leave.  A  motion  to  set  aside  the 
nonsuit  being  overruled,  plaintiff  appealed. 

y.  R.  Meyers  and  A,  R,  Taylor ,  for  appellant. 
E,  S.  Robert y  for  respondent, 

Macfarlane,  J. — Only  three  witnesses  were  examined  by 
plaintiff,  all  of  whom  professed  to  have  been  eyewitnesses  to 
the  accident.  Their  evidence  on  the  vital  issue — that  is, 
whether  the  train  could  have  been  stopped,  after  deceased  put 
himself  in  a  dangerous  position  on  the  track,  in  time  to  have 
avoided  striking  him — was  contradictory,  and  almost  unintel- 
ligible. The  evidence  shows,  with  reasonable  satisfaction, 
these  facts:  The  train,  composed  of  two  cars,  was  running 
north  on  Ninth  street,  at  the  usual  rate  of  about  seven  miles 
per  hour.  When  about  the  middle  of  the  block  between  Morgan 
street  and  Franklin  avenue,  deceased  undertook  to  cross  from 
the  west  to  the  east  side  of  the  street  in  front  of  it.  He 
walked  in  a  diagonal  direction  towards  the  northeast,  and, 
when  about  stepping  over  the  east  rail,  he  was  struck,  and, 
from  injuries  received,  afterwards  died. 

The  first  witness,  on  examination  in  chief,  testified  that 
when  deceased  stepped  on  the  track  the  cars  were  about  lo 
feet    from   liim.     On    cross-examination    he    fixed    the    dis- 
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tance  at  4  or  5  feet.  The  second  witness  testified  in  chief 
that  he  did  not  know  how  far  deceased  was  from  the  cars 
when  he  stepped  on  the  track,  but  his  recollection  was  the 
distance  was  15  or  20  feet.  On  cross-examination  he  thought 
the  distance  was  10  or  15  feet.  He  also  testified  that  de- 
ceased **  hurried  to  go  round  the  street  car.*'  The  third 
witness  testified  in  chi^f  that  the  car  was  distant  from  de- 
ceased 18  or  20  feet  when  he  went  upon  the  track.  On 
cross-examination  he  testified:  **  When  he  got  on  the  track, 
I  think  the  car  was  15,  or  maybe  12,  feet  from  him;  and  that 
was  when  he  gave  the  step  on  the  track."  He  was  asked  if 
he  did  not  testify  **  four  or  five"  feet  when  examined  before 
the  coroner.  He  answered^  '*  I  say  that  now.'*  When  asked 
by  the  court  what  he  now  said  the  distance  was,  he  answered, 
**I  do  not  know.**  The  witness  acknowledged  that  he  did 
not  know  **how  much  a  foot  was.'*  These  witnesses  testified 
that  they  had  seen  cars  stopped  about  the  place  of  the  acci- 
dent. One  fixed  the  distance  in  which  they  had  been  stopped 
at  two  feet,  and  another  four  feet,  and  the  third  at  five  or  six 
feet. 

All  the  witnesses  testified  that  the  motorman  who  was  in 
charge  of  the  cars  was  looking  before  him.  Two  of  them  said 
deceased  was  walking  at  an  ordinary  gait ;  another,  that  he 
hurried  to  go  round  the  cars.  All  testified  that  no  signal  of 
any  kind  was  given,  and  that  there  was  no  headlight  on  the 
cars.  The  evidence  established,  however,  that  there  was 
sufficient  daylight  for  one  to  easily  see  the  cars  or  a  man 
across  the  street. 

In  order  to  avoid  the  effect  of  the  unquestioned  negligence 
of   deceased,    plaintiff    charges    that    defendant's    employes 
failed   to  observe    proper  care  after  the   peril   to 
which  he  had  exposed  himself  was  known  to  them,   bmHm"*!'^' 
or  by  reasonable  care  might   have   been   known. 
The  rule  is  thus  invoked,  which  is  well  settled  in  this  state, 
that,  though  one  has  negligently  placed  himself  upon  a  rail- 
road track  in  front  of  a  moving  train,  those  operating  it  owe 
him  the  duty  of  care  to  avoid  injuring  him,  and  his  previous 
Negligence  will  not  bar  a  recovery  if  injury  results  to  him  from 
neglect  of   such    duty.     But    to   carry  this  doctrine    to   the 
length  of  saying  that  one  who  knowingly  crosses  the  track  of 
a  railway  in  such  close  proximity  to  a  moving  train  as  to  be 
struck  thereby  before  he  could  cross  would  not  be  guilty  of 
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concurring  negligence,  would  virtually  abolish  the  law  of  con- 
tributory negligence  altogether,  and  render  nugatory  a  long 
and  uniform  line  of  decisions  of  this  court.  Boyd  v.  Railway 
Co.,  105  Mo.  371,  and  cases  cited.  The  rule  first  stated  pre- 
supposes a  previous,  or,  in  point  of  time,  a  prior,  negligence 
of  plaintiff,  the  effect  of  which  could  be  avoided  by  defendant. 
It  does  not  exempt  plaintiff  from  the  consequences  of  his  own 
contemporaneous  negligence  which  is  an  immediate,  direct, 
and  proximate  cause  of  the  injury.  **  Where  the  negligent 
act  or  omissions  of  the  parties  to  the  action  were  contempo- 
raneous, or,  what  is  to  say  the  same  thing,  when  the  catastro- 
phe is  the  result  of  concurring  or  mutual  acts  of  negligence, 
the  plaintiff  cannot  recover  damages."     Beach,  Contrib.  Neg. 

§56. 

That  deceased  saw  the  moving  train  before  going  upon  the 
track  is  demonstrated  not  only  by  the  fact  that  it  was  close  to 
him,  and  he  **had  eyes  to  see,"  but  by  the  positive  evidence 
that  **he  hurried  to  go  round  the  cars."  There  is  no  evi- 
dence that  the  motorman  in  charge  of  the  cars  could  have 
known  that  deceased  intended  venturing  across  the  track  until 
he  got  upon  it.  Deceased  was  not,  then,  in  a  situation  of 
peril,  which  called  for  action  by  the  motorman,  until  he  went 
upon  the  track.  When  he  stepped  upon  the  track  he  knew, 
or  should  have  known,  that  the  cars  would  run  upon  him 
unless  he  was  very  quick  in  his  movements,  or  unless  their 
speed  was  checked.  In  the  circumstances,  no  fair  and  just 
conclusion  can  be  drawn  but  that  the  negligence  of  deceased 
was  a  direct,  contemporaneous,  and  proximate  cause  of  his 
own  death.  In  the  face  of  known  and  imminent  danger  he 
took  the  risk  of  crossing  the  track,  and  though,  in  the  moment 
of  danger,  the  trainmen  may  also  have  neglected  their  duties, 
he  must  bear  the  consequences  of  his  contributory  negligence. 
The  doctrine  of  comparative  negligence  is  not  recognized  in 
this  state. 

There, is  no  occasion  to  consider  or  endeavor  to  reconcile 
the  conflicting  and  contradictory  evidence  in  this  case.  Tak- 
ing that  most  favorable  to  plaintiff's  theory,  the  indisputable 
facts  remain  that  deceased  knowingly  and  negligently  under-* 
took  to  cross  the  track  in  front  of  the  train,  and  was  struck  by 
it  in  the  attempt.  These  facts  preclude  a  recovery.  The 
judgment  of  the  circuit  court  is  affirmed.  All  the  judges 
concur. 
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Harding. 

(Texas  Civil  Appeals  Court,  Nov,  28,  1895.) 

Failure  to  Keep  Headlight  In  Repair, — Where  the  failure  of  defendant 
to  keep  the  headlight  of.  its  engine  in  good  condition  is  one  of  the  causes 
contributing  to  the  death  of  deceased,  defendant  is  liable  even  though 
the  negligence  of  employes  who  were  fellow  servants  of  deceased  also 
contributed. 

Fellow-servants. — Under  the  California  statute,  defining  fellow-ser- 
vants as  those  in  a  common  service  of  *the  company,  in  same  depart- 
ment, of  the  same  grade,  and  working  together  at  the  same  time  and 
place,  and  for  a  common  purpose,  a  yard  engineer,  under  the  supervi- 
sion and'  control  of  the  yard  master,  is  not  a  fellow-servant  with  an 
engineer  running  trains  on  the  road  under  the  supervision  and  control 
of  the  train  master  at  another  place. 

Damages. — Though  the  damages  allowed  are  larger  than  the  appellate 
court  would  allow  if  trying  the  case,  yet,  unless  they  are  clearly  exces- 
sive, it  will  not  disregard  the  opinion  of  the  jury  and  the  court  below. 

Appeal  from  Harris  county  district  court.  S.  H.  Bra- 
shear,  Judge. 

Action  by  Laura  Harding  and  others  against  the  San 
Antonio  &  Arkansas  Pass  Railway  Company  to  recover  for  the 
negligent  killing  of  Edward  Harding.  Plaintilifs  had  judg- 
ment, and  defendant  appeals.     Affirmed, 

This  is  an  appeal  from  a  judgment  for  $16,000  against 
appellant  in  favor  of  Mrs.  Harding,  the  widow,  and  the  other 
appellees,  the  minor  children  of  Edward  Harding,  for  damages 
resulting  from  his  death,  which  occurred  at  Waco,  in  April, 
1893,  in  a  collision  between  the  engine  in  which  Harding  was 
engineer  and  another  engine  used  in  switching  in  appellant's 
yard.  The  pleadings  raised  the  questions  decided,  and  it  is 
unnecessary  to  state  them.  Deceased  was  an  engineer,  in 
the  service  of  appellant,  in  charge  of  a  train  going  from 
Yoakum  to  Waco.  He  was  under  control  of  the  train  master 
at  Yoakum.  In  appellant's  yard  at  Waco  was  a  regular  yard 
crew,   consisting  of  night  yard   master  or  foreman,   a  yard 
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engineer  or  **  hostler/*  a  fireman,  and  other  employes,  and 
these  were  engaged  in  switching  cars  in  the  yard  with  engine 
No.  S3.     All  of  these  local  employes  were  under  the  imme- 
diate supervision  and  control  of  Hall,  the  foreman,  who,  when 
on  duty,  had  the  direction  of  all  such  operations  in  the  yard 
as  the  movement  of  engines,  cars,  etc.     Over  Harding  this 
foreman  had  no  control  whatever,  except  that  there  is  evi- 
dence  tending  to   show  that   the  authority  of  the  foreman 
extended  to  the  movement  of  all  engines  and  trains  after  they 
came  within  the  yard  limits.      Other  evidence  would  lead  to 
the  inference  that,  when  an  engineer,  such  as  Harding,  brought 
his  train  into  the  yard,  he  had  nothing  more  to  do  with  it, 
but  left  the  handling  of  it  to  the  local  employes.    Engine  No. 
S3  had  been  brought  into  Waco  off  the  road,  in  the  afternoon 
preceding  the  occurrence  in  question,  with  the  lamp  of  its 
headlight  leaking.    About  an  hour  and  a  half  before  Harding's 
train  arrived,  this  engine  was  taken  to  be  used  for  switching 
cars   in   the    yard.     The  lamp   was  found   empty,    and   was 
refilled   and   lighted   by   the   engineer  and   fireman,   who,   it 
seems,  had  not  been  notified  of  its  defective  condition.    When 
last  observed  by  any  of  the  employes  in  the  yard,  about  30 
minutes  before  the  collision,  which  occurred  about  4.30  A.M., 
the  light  was  still  burning.     If  it  was  burning  when  Harding 
arrived  in  sight,  it  should  have  been  visible  to  him  for  two 
miles,  or  more,  before  he  reached  the  yard,  but  the  evidence 
is  sufficient  to  show  that  it  had  then  gone  out.     The  men  in 
the  yard  received  notice  as  early  as  3  o'clock  that  Harding's 
train  was  to  arrive  about  4  o'clock.      In  the  interval  a  large 
number  of  cars  was  moved  in  upon  the  main  track  by  another 
road,  and  these  had  to  be  placed  upon  side  tracks,  and  the 
switching  crew  were  engaged  in  this  work.     These  employes 
heard  the  noise  of  Harding's  train  as  it  rounded  a  curve  two 
and  a  half  miles  from  the  yard,  and  were  constantly  aware  of 
its  approach  until  the  collision  occurred.     The  switch  engine 
was  upon  the  main  line,  175  to  200  feet  south  of  the  first 
switch,  and  faced  southward,  the  direction  from  which  the 
train  was  coming.     Behind  it  were  a  number  of  cars,  which 
the   men   were   endeavoring  to   move   upon    the  side  track. 
Nothing  was  done  to  give  Harding  warning  of  its  presence, 
or  prevent  a  collision,  except  that,  when  he  had  approached 
so  clr>i;c  that  he  had  not  time  to  stop  and  avoid  the  danger, 
the  other  engineer  with  his  lantern,  gave  him  a  signal  to  stop. 
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and  then  endeavored  to  back  the  switch  engine  out  of  his  way, 
but  was  prevented  by  the  number  of  cars  already  occupying 
the  side  tracks.     A  rule  of  the  company  provided  that  yard 
engines  could  use  the  main  track,  and  might  be  expected  to 
be  there  at  any  time,  and  that  all  trains  must  be  under  perfect 
control  while  passing  through  the  yards.     The  evidence  con- 
flicted as  to  the  rate  of  speed  at  which  Harding  brought  in 
his  train,  but  there  was  enough  to  show  that  it  was  not  over 
six  miles  per  hour,  and  that  this  was  the  customary  rate  of 
speed  in  passing  through  the  yards,  and  was  construed,  by  the 
general  practice  in  appellant's  service,  to  be  a  compliance  with 
the  rule.      Deceased  failed  to  discover  the  switch  engine  be- 
cause of  the  absence  of  the  headlight,  and  received  no  other 
sufficient  warning.    From  these  facts  we  conclude  that  defend- 
ant, by  the  use  of  ordinary  care,  should  have  known  of  the  de- 
fective condition  of  the  lamp,  and  that  it  was  likely  to  go  out, 
and  endanger  the  lives  of  the  employes,  and  that  the  use  of 
such  a  lamp  was  negligence  on  the  part  of  defendant ;  that 
those  operating  the  switch  engine,  with  knowledge  of  the  fact 
that   the  train  was  approaching,   should,   in  the  exercise  of 
ordinary   care,    have   given   some   warning  or  notice   of  the 
presence  of  the  cars  on  the  main  line,  or  have  taken  some 
precautions  to  prevent  the  collision,  and  their  failure  to  do  so 
constituted  further  negligence;  and  that  the  use  of  a  defective 
lamp,  and  the  omission  to  adopt  other  means  to  avert  the 
danger,  were  the  proximate  causes  of  the  death  of  Harding. 
We  conclude,  further,  that  he  is  not  shown  to  have  been  guilty 
of  any  negligence  or  omission  of  duty,  and  hence  the  plea  of 
contributory  negligence  on  his  part  is  not  sustained. 

O,  T,  Holt,  for  appellant. 

Wheeler  &r  Rhodes  and  Henry  F,  Fishery  for  appellees. 

Williams,  J.  (after  stating  the  facts). — i.  As  negligence 
of  defendant  in  failing  to  exercise  proper  care  to  see  that  the 
headlight  was  in  good  condition  was  one  of  the  causes  con- 
tributing to  the  death  of  Harding,  defendant  is 
liable,  even  if  it  were  true  that  the  negligence  of  He«diifbt. 
employes  who  were  fellow-servants  of  deceased  also  con- 
tributed. There  can  be  little  doubt  that,  if  the  headlight  had 
been  kept  in  proper  condition,  it  would  have  continued  to 
burn,  and  would  have  notified  Harding  of  the  presence  of  the 
switch  engine  in  time  to  have  enabled  him  to  avoid  danger. 
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No  other  cause  for  the  extinguishment  of  the  light  is  sug- 
gested by  the  evidence  but  that  the  oil  had  leaked  out,  and 
that  none  remained  to  feed  the  light.  The  company  is  re- 
sponsible for  the  omissions  of  its  servants,  to  whom  it  left  the 
performance  of  the  duty  of  seeing  after  the  condition  of  the 
lamp. 

2.  Under  our  fellow-servant's  act,  the  employes  working 
with  the  switch  engine  were  not  the  fellow-servants  of  Hard- 
ing. Laws  1893,  p.  120.  The  employes  in  the  yard,  under 
the  supervision  and  control  of  the  yard  master,  were  in  a 
different  department  from  engineers  running  trains  on  the 
road,  under  the  supervision  and  control  of  the  train  master  at 
another  place.  It  is  contended  that  the  two 
Tants.  engineers  were  m  the  common  service  of  the  com- 

pany, were  in  the  same  department,  were  of  the 
same  grade,  and  were  working  together  at  the  same  time  and 
place,  and  to  a  common  purpose,  and,  therefore,  came 
within  the  definition  of**  fellow-servants'*  as  given  in  the 
statute. 

If  this  were  conceded,  we  do  not  think  it  could  relieve 
appellant,  even  if  no  negligence  but  that  of  its  servants  were 
shown,  because  the  collision  cannot  be  said  to  have  resulted 
from  the  negligence  of  the  yard  engineer  alone.  If  he  was 
guilty  of  negligence,  the  foreman  was  also  guilty,  and  the 
fact  that  the  negh'gence  of  a  fellow-servant  merely  contributes 
to  the  injury  does  not  relieve  the  company,  if  its  own  negli- 
gence, or  that  of  its  employes  who  arc  not  fellow-servants 
with  the  injured  person,  also  contributes. 

But  we  are  not  prepared  to  concede  that  the  **  hostler" 
w'as  a  fellow-servant  under  the  statute.  In  a  sense,  as  stated 
by  one  of  the  witnesses,  the  two  engineers  were  in  the  same 
department, — the  ** motive  power  department,** — but  this 
has  reference  to  the  divisions  of  its  service  into  branches  made 
by  the  company.  Under  its  regulations,  servants  may  be  in 
the  same  department  as  named  by  it,  and  yet  in  different 
departments  as  intended  by  the  statute. 

Such  questions  must  be  determined  by  the  relations  which 
the  employes  actually  bear  to  each  other,  and  not  by  the  mere 
names  that  are  given  by  the  company  to  the  different 
branches  of  the  service. 

Nor  do  we  think  that  the  engineers  were,  in  the  meaning 
of  the  statute,  **  in  the  common  service,**  or  that  they  were 
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**  working  together  to  a  common  purpose.**  Th,eir  superiors, 
to  whose  authority  they  were  subjected,  were  vice-principals 
of  the  corporation,  and  stood  to  the  servants  under  their 
control  in  the  relation  of  master.  This  the  statute  expressly 
declares,  and  this  provision,  we  think,  enables  us  to  deter- 
mine what  is  meant  by  the  words  **  departments,"  **  common 
service,"  and  **  common  purpose."  ■  As  pointed  out  in 
Chicago  &  M.  R.  Co.  v.  Ross,  1 12  U.  S.  389,  17  Am.  &  Eng. 
R.  Cas.  501,  there  is  a  line  of  decisions  holding  that  em- 
ployes are  in  the  same  department,  and  in  a  common  employ- 
ment, only  when  they  are  subject  to  the  same  immediate 
supervision  or  control.  This  view  had  not  generally  pre- 
vailed, and  was  not  adopted  by  the  courts  in  this  state,  and 
it  seems  to  us,  from  the  whole  of  the  statute,  that  it  was  in- 
tended to  substantially  adopt  ijt. 

The  servant  having  control  of  others  is  first  declared  to 
stand  in  the  relation  of  master  to  those  under  him,  and  then, 
in  defining  the  relation  of  other  employes  to  each  other,  it  is 
provided  that,  in  order  to  be  fellow-servants,  they  must  be  in 
the  common  service,  in  the  same  department,  of  the  same 
grade,  working  together  at  the  same  time  and  place,  and  to 
a  common  purpose.  The  sei'vants  subjected  to  the  control  of 
different  superiors  are  thus  treated  as  being  in  separate 
departments  and  different  service.  When  we  consider  that 
many  authorities,  including  some  of  the  later  opinions  of  our 
supreme  court,  had  expressed  the  view  that  sound  reason  for 
the  existence  of  the  rule  as  to  fellow-servants  could  only  be 
found  in  cases  where  the  employes  were  so  situated  with 
reference  to  each  other  as  to  be  enabled  to  exercise  over  the 
conduct  of  each  other  that  watchfulness  regarded  as  essential 
to  the  efficiency  of  the  service  and  the  safety  of  the  public, 
we  see  that  the  legislature  has  adopted  that  view,  and  in- 
tended to  enforce  it,  in  the  provisions  referred  to.  Under 
our  construction  of  the  statute,  none  of  the  employes  in  the 
Waco  yard  were  fellow-servants  with  Harding,  unless,  indeed, 
in  the  performance  of  his  duties,  he  became  temporarily 
subject,  while  operating  in  the  yard,  to  the  supervision  of  the 
yard  foreman.  Then  he  might  be  considered  for  the  time  a 
fellow-servant  with  the  others,  subject  to  the  same  authority, 
but  not  with  the  foreman  himself. 

The  court,  in  its  charge,  gave  to  the  jury  all  of  the  provi- 
sions of  the  statute,  leaving  them  to  apply  them  to  the  evi- 
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dence.  Contention  is  made  that  the  rule  applicable  when 
one  servant  is  intrusted  with  control  of  others  should  not  have 
been  given,  because  there  was  no  evidence  to  support  it. 
As  before  noted,  there  was  evidence  tending  to  show  that 
engineers,  while  in  the  yards,  were  subject  to  the  control  of 
the  yard  master,  and,  if  for  no  other  reason  than  to  prevent 
confusion  in  the  minds  of  the  jury,  it  was  not  improper  for  the 
court  to  tell  them  that,  even  in  that'view,  Harding  would  not 
be  a  fellow-servant  with  the  yard  master.  We  think  it 
evident  that  Harding,  on  the  occasion  in  question,  never 
became  subject  to  the  authority  of  the  yard  master,  but  it 
could  have  done  no  harm  for  the  court  to  inform  the  jury 
that,  if  he  did,  they  were  not  fellow-servants.  If  we  are 
correct  in  our  view  that  none  of  the  employes  in  the  yard 
were  fellow-servants  of  deceased,  then,  even  if  the  court  com- 
mitted error  in  defining  those  who  might  be  fellow-servants, 
it  is  immaterial. 

3.  The  special  charge  No.  3,  requested  by  appellant  on  the 
subject,  was  properly  refused.  It  was  not  in  accordance  with 
the  law  as  we  hold  it  to  be. 

4.  The  special  charge  No.  i,  as  to  the  regulation  as  to 
running  in  yards,  was  properly  refused,  because  the  substance 
of  it  had  been  given  in  the  general  charge  and  other  special 
instructions. 

5.  From  the  findings  of  fact  stated,  it  follows  that  the 
assignments  of  error  questioning  the  suflRciency  of  the  evi- 
dence to  sustain  the  verdict  are  not  well  taken. 

6.  While  this  verdict  is  large,  and  may  be  for  a  greater 
amount  than  this  court  would  allow  if  trying  the  case,  it  is  not 
Dam     i.*         ^^  clearly  excessive  as  to  authorize  us  to  disregard 

the  opinion  of  the  jury  and  of  the  court  below.  In 
refusing  to  reverse  such  verdicts  we  are  not  to  be  understood 
as  approving  them,  but  simply  as  adhering  to  the  rules 
governing  appellate  courts  in  such  matters. 

We  deem  it  unnecessary  to  discuss  the  merits  of  appellee's 
contention  that  appellant  was  guilty  of  negligence  in  failing 
to  keep  its  track  clear,  and  in  failing  to  have  suitable  regula- 
tions to  provide  against  such  occurrences  as  that  in  which  de- 
ceased lost  his  life.     Affirmed. 
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(Texas  Court  of  Civil  Appeals,  Feb.  5,  1896.) 

Failure  to  Furnish  Equal  Accommodation— Separate  Coaches.— A  stat- 
ute requiring  that  a  passenger  shall  be  furnished  with  a  coach  *' equal  in 
all  points,  for  comfort  and  convenience,  to  those  furnished  passengers 
of  another  race,"  does  not  confer  upon  a  passenger  a  right  to  bring  suit 
for  the  mere  infraction  of  the  law,  where  he  suffers  no  damage  from 
such  infraction.  Enforcement  of  the  law  is  left  solely  in  the  hands  of  the 
state,  and  an  adequate  remedy  is  prescribed  that  can  be  invoked  by  and 
through  the  state  alone. 

Appeal  from  Gonzales  county  court.     Affirmed. 

Atkinson  &r  Abcrnethy,  for  appellant. 
McNealy  Harwood  &  IVals/i,  for  appellee. 

Flv,  J. — Suit  to  recover  damages  accruing  from  failure  to 
furnish  equal  accommodations  on  a  train,  under  the  provisions 
of  the  separate  coach  act.  It  was  alleged  that  appellant  had 
purchased,  for  35  cents,  a  first-class  ticket,  to  enable  him  to 
go  from  Gonzales  to  Harwood ;  that  appellee  had  failed  to 
furnish  him  with  a  coach  **  equal,  in  all  points  of  comfort  and 
convenience,**  to  the  one  provided  for  white  passengers  on 
the  same  train ;  that  there  was  no  water-closet,  nor  vessel  for 
drinking  water,  nor  fire  stove,  in  the  negro  compartment, 
while  there  were  in  the  white  compartment;  and  that  appel- 
lant was  sick,  and  needed  these  articles.  Special  damages 
resulting  from  a  failure  to  furnish  the  articles  in  question  were 
fully  pleaded.  There  was  a  verdict  and  judgment  for 
appellee. 

We  are  of  opinion  that  appellant's  right  of  recovery  was 
dependent  upon  proof  showing  that  he  had  sustained  damages 
from  a  failure  to  comply  with  the  law  on  the  part  of  appellee. 
The  law  does  not  provide  for,  nor  seems  to  contemplate,  the 
right  of  a  passenger  to  sue  in  case  he  is  not  furnished  with  a 
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coach,  in  which  to  ride,  **  equal,  in  all  points  of  comfort  and 
convenience,  to  those  furnished  passengers  of  another  race"; 
and  appellant's  right  to  sue  cannot  be  based  upon  a  mere 
infraction  of  the  law,  unless  there  should  be  some  damage  re- 
sulting to  him  from  such  infraction.  The  enforcement  of  the 
law  is  left  solely  in  the  hands  of  the  state,  and  an  adequate 
penalty  is  prescribed,  that  can  be  invoked  by  and  through 
the  state  alone. 

The  position  assumed  by  appellant  is  that,  although  he  may 
have  failed  to  show  that  he  was  damaged  by  the  infraction  of 
the  law,  he  was  entitled  to  recover  nominal  damages.  We 
think  not.  The  authorities  cited  by  appellant  do  not  sustain 
his  contention.  In  the  St.  Louis,  A.  &  T.  R.  Co.  v.  Mackie, 
71  Tex.  492,  37  Am.  &  Eng.  R.  Cas.  94,  the  right  to  damages 
for  placing  a  lady  in  a  car  filled  with  tobacco  smoke,  and  men 
who  were  using  vulgar  and  profane  language,  was  not  placed 
on  the  mere  occurrence  of  these  things,  but  on  the  ground  of 
damages,  based  on  injuries,  physical  and  mental.  Damages 
are  given  as  compensation  or  satisfaction  for  injuries  actually 
received. 

There  is  a  distinction  to  be  drawn  between  the  violation  of 
a  right  or  duty,  as  between  individuals,  arising  out  of  contract 
relations  or  other  legal  duties  between  them,  and  violations 
of  duty  arising  from  the  infraction  of  a  duty  to  the  public. 
The  violation  of  the  first  duty  may  carry  with  it  the  presump- 
tion that  some  injury  was  inflicted.  The  latter  does  not. 
The  separate  coach  act  is  a  public  statute,  which  commands 
the  doing  of  certain  things,  and  prohibits  the  doing  of  others, 
and  the  state  reserves  to  itself  the  right  to  punish  any  infrac- 
tion of  the  law  so  far  as  it  merely  concerns  the  public. 
Unless  special  damages  have  resulted  from  its  infraction  to 
an  individual,  the  infraction  can  only  concern  the  public.  To 
quote  from  Blackstone:  **  The  law  gives  no  private  remedy 
for  anything  but  a  private  wrong.*' 

**  Where  a  statute  prohibits  the  doing  of  a  particular  action 
affecting  the  public,  no  person  has  a  right  of  action  against 
another  merely  because  he  has  done  the  prohibited  act.  It  is 
incumbent  on  the  part  of  the  complainant  to  allege  and  prove 
that  the  doing  of  the  act  prohibited  has  caused  him  some 
special  damage,  some  particular  injury,  beyond  that  which  he 
may  be  supposed  to  have  sustained  in  common  with  the  rest 
of  the  queen's  subjects  by  an  infringement  of  the  law."    The 
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above  language  is  taken  from  an  opinion  of  the  court  of 
exchequer  of  England,  and  is  copied  into  and  approved  by 
Sedgwick  in  his  work  on  Damages.  2  Sedg.  Dam.  p.  564, 
c.  23. 

It  must  be  the  true  doctrine.  A  contrary  holding  would 
permit  not  only  punishment  at  the  hands  of  the  state  for  a 
violation  of  a  statute  affecting  the  public,  but  also  at  the 
hands  of  any  number  of  individuals,  whether  injured  by  the 
violation  or  not.  The  charge  of  the  court,  and  the  charge 
asked  by  appellant  and  given,  recognize  the  principle  that 
appellant's  right  of  recovery  was  dependent  on  proof  of  actual 
damage  sustained  by  him,  and  submitted  the  issue  fully  to 
the  jury.  The  jury  decided  that  no  actual  injury  was  sus- 
tained by  appellant,  and  there  is  testimony  that  supports  the 
finding.  None  of  the  assignments  of  error  are  well  taken, 
and  the  judgment  will  be  affirmed. 


Ft.  Worth  &  D.  C.  Railway  Co. 

Hyatt. 

{Texas  Court  of  Civil  Appeals,  Feb.  8,  1896.) 

Action  for  Death  of  Child  from  Exposure  to  Cold— Duty  of  Railroad 
Company  to  Heat  Its  Cars. — It  is  the  duty  of  a  railroad  company  to 
properly  and  comfortably  warm  its  coaches  for  the  welfare  and  comfort 
of  its  passengers,  and  in  an  action  for  the  death  of  a  child  from  expos- 
ure to  cold,  while  traveling  in  defendant's  cars,  it  is  not  necessary  to 
allege  and  prove  the  universal  custom  of  railroad  companies  to  warm 
their  passenger  coaches. 

Testimony  of  Moiher. — In  such  an  action  the  child's  mother  may  testify 
as  to  the  cause  of  the  child's  death,  she  being  with  the  child  at  the  time 
it  contracted  its  cold,  and  nursing  it  through  its  illness. 

Testimony  of  Other  Passengers* — Evidence  of  other  passengers  who 
were  in  the  coach  at  the  same  time  who  testified  as  to  the  extreme  cold, 
and  as  to  colds  contracted  by  them,  is  admissible. 

Measure  of  Damages. — It  is  error  to  instruct,  in  an  action  by  a  parent 
for  the  death  of  a  child,  that  the  jury  may  consider,  as  an  element  of 
damage,  all  such  pecuniary  benefits  as  the  parents  might  possibly  have 
received  from  the  child  after  its  majority,  instead  of  such  damages  as 
might  reasonably  be  expected  under  the  circumstances. 

Same. — In  such  an  action  the  court  should  instruct  that  the  expenses 
for  the  rearing  and  education  should  be  deducted  from  the  benefits  ex- 
pected to  be  received  by  the  parents  of  the  child. 
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Appeal  from  Armstrong  county  district  court.     Reversed. 

Stayileyy  Spoonts  &  Meek,  for  appellant. 

A.  IV.  Walker  and  Davis  &  Garnett,  for  appellees. 

Hunter,  J. — It  is  contended  by  appellant  company  that 
neither  the  common  law  nor  any  statute  required  it  to  warm 
it3  coaches  in  cold  weather,  and  that  plaintiffs  should  have 
pleaded  and  proved  a  universal  custom  for  railroad  companies 

to  warm  their  passenger  coaches  for  the  benefit  of 
Doty  to  heat  the  public,  in  order  to  entitle  them  to  recover.  The 
cars.  petition  objected  to  stated  that   Mrs.  Hyatt  and 

her  babe  and  children  were  required  by  the  con- 
ductor and  agents  in  charge  of  the  train  to  ride  from  Clarendon 
to  Amarillo  in  a  coach  provided  with  stoves  for  heating 
purposes,  but  with  no  fires  therein;  that  the  weather  was 
extremely  cold  and  that  the  air  in  said  coach  was  chilly  and 
bitter  cold,  and  that  Mrs.  Hyatt  frequently  requested  the  con- 
ductor and  agents  in  charge  of  the  train  to  make  fires  in  said 
stoves,  but  they  failed  and  refused  to  do  so,  as  it  w^as  their 
duty  to  do;  and  that  by  reason  thereof  her  babe  became 
chilled  and  almost  frozen,  and  became  dangerously  and  fatally 
ill,  and,  in  consequence  thereof,  died.  This,  we  think, 
presents  a  good  cause  of  action.  It  was  the  duty  of  defend- 
ant to  properly  and  comfortably  warm  its  coaches  for  the 
welfare  and  comfort  of  its  passengers;  and  especially  so  when 
they  were  women  and  little  children,  and  their  discomfort  was 
made  known  to  the  conductor  or  brakeman,  and  fires  requested. 
Hutch.  Carr.  (2d  ed.)  §  515^;  Dillingham  v.  Hodges,  (Tex. 
Civ.  App.)  26  S.  W.  86.  The  judge's  charge  to  the  effect 
that  it  was  the  duty  of  defendant  to  use  reasonable  care  and 
diligence  to  warm  the  coach,  and,  unless  it  did  so,  it  would 
be  guilty  of  negligence,  was  not,  therefore,  erroneous,  as 
against  the  defendant,  nor  a  charge  upon  the  weight  of  the  ' 
evidence  and  the  charge  asked  to  the  contrary  was  properly 
refused. 

It  is  complained  that  the  court  erred  in  admitting  the  testi- 
mony of  the  mother  of  the  child  to  the  effect  that  she  knew 

the  cause  of  the  child's  death,  and  that  it  was 
mother."^*'    causcd  by  a  severe  cold  contracted  while  on  the 

coach  of  defendant,  between  Clarendon  and  Ama- 
rillo, on  the  night  of  the'  15th  of  Feburary,  1892,  and  that 
she  knew  that  it  died  from  exposure  to  cold  in  the  coach  on 
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the  night  and  between  the  places  named.  The  ground  of 
objection  urged  to  this  evidence  was  that  the  witness  was 
not  shown  to  be  a  medical  expert,  and  therefore  could  not 
testify  as  to  the  cause  of  the  child's  death,  nor  give  her 
opinion  thereon.  She  testified  that  she  was  46  years  old, 
and  was  the  mother  of  1 1  children ;  that  she  started  with  this 
child  on  the  morning  of  February  15th;  that  it  was  a  robust, 
healthy  child,  about  3  months  old,  and  had  never  been  sick, 
and  she  had  never  given  it  a  dose  of  medicine;  that  the  coach 
was  warm  in  which  she  traveled  from  Saginaw  to  Clarendon, 
and  the  baby  was  well  when  the  conductor  required  her  to  go 
into  the  cold  coach;  that  its  feet  and  hands  and  face  got  very 
cold  before  they  arrived  at  Amarillo,  and  it  was  almost  frozen ; 
that  it  was  sneezing  and  coughing;  that  it  was  taken  sick  on 
this  coach,  and  contracted  a  severe  cold;  that  it  continued  to 
grow  worse  and  worse  all  the  time  after  that,  until  it  died, 
although  it  had  the  best  of  care  and  attention,  and  was  not 
subjected  to  exposure  afterwards;  that  she  and  all  her  family 
contracted  severe  colds  at  the  same  time,  and  her  health  was 
impaired  by  reason  thereof;  that  she  had  lost  two  other  chil- 
dren by  death.  Other  testimony  in  the  record  shows  that  she 
was  with  it  all  the  time  during  its  illness,  until  its  death,  and 
nursed  it  and  doctored  it  and  watched  over  it.  And  Dr. 
Burger,  who  attended  the  child  in  its  illness,  states  that  its 
death  was  undoubtedly  caused  by  exposure  to  cold  or  bad 
weather. 

We  think  that  the  conclusion  of  the  mother,  taken  along 
with  her  other  testimony  of  facts  showing  that  she  had 
observed  the  course  of  the  child's  sickness,  and  had  been 
with  it  daily  and  hourly  from  the  time  it  became  ill  until  its 
death,  and  her  experience  in  raising  and  nursing  children  in 
sickness  and  in  health,  was  competent  evidence  in  this  case, 
as  tending  to  establish  the  cause  of  the  death  of  the  child. 
If  a  mother  sees  her  healthy,  robust  child  fall  from  a  bridge 
and  gathers  it  up  in  her  arms,  maimed  and  mangled  and 
bruised,  and  nurses  it  and  watches  over  it,  and  sees  it  grow 
weaker  and  weaker  day  after  day  and  month  after  month, 
until  death  relieves  it  of  its  sufferings,  she  is  as  competent  to 
testify  as  to  what  caused  its  death  as  any  college  bred  expert 
in  the  land.  She  might  not  tell  it  in  the  learned  way,  or  use 
the  technical  terms  of  the  doctor,  but  she  would  know  that 
her  child's  death  was  caused  by  the  fall,   while  the  doctor 


400  WRONGFUL  DEATH  [^(n!  a/' 

^•1.  Worth  &  D.  C.  Railway  Co.  v.  Hyatt 

might  reason  on  the  case,  and  work  up  in  his  own  mind  very 
grave  doubts  as  to  whether  the  child  died  from  septicaemia 
or  neurasthenia,  as  he  could  show  you  that  the  symptoms  of 
both  diseases  were  present  at  the  moment  of  dissolution;  and 
he  would  probably  never  refer  to  the  fall,  as  having  anything 
to  do  with  its  death.  Our  views  as  to  the  admissibility  of  this 
evidence  are  sustained  by  our  supreme  court  in  the  case  of 
Scalf  V.  Collins  Co.,  80  Tex.  514;  Railway  Co.  zk  Hepner, 
83  Tex.  136;  Same  v.  Richards,  83  Tex.  203 — and  are  not 
at  all  in  conflict  with  the  opinion  in  Brown  v.  Mitchell,  (Tex. 
Sup.)  31  S.  W.  621,  nor  Railway  Co.  z/.  Wright,  i  Tex.  Civ. 
App.  402. 

The  evidence  of  other  witnesses  who  were  present  in  the 

coach  at  the  time,  and  who  testify  that  there  was  no  fire  in 

it,  and  to  the  extreme  cold  in  the  car,  and  it  was 

ETidenceof       gQ  severe  that  they  also  contracted  a  cold  at  the 

other  pauen*  ^.  ,  ,  .  ,  , 

g^^  same  time,  and  by  the  same  cause,  and  were  made 

sick  for  a  week  by  reason  thereof,  was  properly 
admitted  as  tending  to  show  that  the  child *s  illness  was  caused 
by  the  same  condition  of  things. 

The  court  charged  the  jury  **that  the  measure  of  damages 
would  be  a  sum  equal  to  the  pecuniary  benefits  the  parents 
had  a  reasonable  expectation  of  receiving  from  the  child,  had 
it  not  died,  up  to  its  arrival  to  2 1  years  of  age,  and  such  further 
pecuniary  benefits  as  it  might  confer  on  its  parents  after 
majority,  and  also  the  reasonable  and  necessary  expenses 
incurred  by  the  plaintiffs  for  care  and  medical 
MeaKureof  attention  for  said  infant  during  said  illness;  and  in 
damages.  estimating  such  damages  the  age  and  character  of 

the  child  may  be  considered,  as  well  as  the  reason- 
able expenses  of  its  rearing  and  education.  This  charge  is 
complained  of  upon  two  grounds:  (i)  That  it  allows  the  jury 
to  find  dcLmages  for  such  pecuniary  benefits  as  the  child  might 
confer  on  its  parents  after  majority;  and  (2)  because  it  is 
indefinite  and  uncertain  as  to  whether  the  jury  should  charge 
the  expenses  of  rearing  and  educating  the  child  to  the  railway 
company,  or  give  it  credit  therefor.  The  appellant's  counsel 
properly  requested  the  court  to  charge  the  jury  that  such 
expenses  of  rearing  and  education  should  be  deducted  from 
the  sum  of  benefits  expected  to  be  received  by  the  parents 
from  the  child,  which  was  refused.  We  think  the  special 
charge  should  have  been  given,  as  it  was  definite,  clear,  and 
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correct,  although,  perhaps,  the  jury  were  not  misled  as  to  the 
meaning  of  the  main  charge,  but  understood  that  the  expenses 
were  not  to  be  charged  to  the  railway  company,  but  deducted 
from  the  gross  sum  allowed  plaintiffs.  The  other  objection 
to  the  charge  is  well  taken,  because  the  jury,  under  this 
charge,  were  allowed  to  find  for  ail  such  pecuniary  benefits  as 
the  parents  might  possibly  have  received  from  the  child  after 
its  majority,  and  were  not  confined  to  such  as  might  reason- 
ably be  expected  under  the  circumstances. 

In  view  of  the  fact  that  the  judgment  in  this  case  must  be 
reversed  on  account  of  the  error  in  the  charge  of  the  court,  as 
above  stated,  we  deem  it  not  improper  to  say  that  the  closing 
appeal  to  the  jury  made  by  counsel  for  the  plaintiffs,  we 
think,  in  a  case  like  this,  was  calculated  to  improperly  arouse 
the  sympathies  of  the  jury,  and  might  have  caused  a  reversal 
of  the  judgment  of  itself, but  we  do  not  feel  called  upon  to 
decide  that  question  now.  For  the  error  named  we  reverse 
the  judgment,  and  remand  this  cause  for  a  new  trial. 


Chamberlain 

V, 

Missouri  Pacific  Railway  Co. 

{Missouri  Supreme  Court,  Div,  No.  2,  Dec.  17,  1895.) 

Negligence— Demurrer  to  the  Evidence.— It  appeared  from  the  evi- 
dence that  deceased  was  killed  while  walking:  upon  defendant's  track 
through  a  thickly  settled  neighborhood,  which  portion  of  the  track 
workmen  and  laborers  had  been  in  the  habit  of  using,  going  to  and  fro 
from  their  work  for  years.  The  track  at  this  point  was  straight  and 
level,  and  the  employes  of  the  train  could  readily  have  seen  deceased 
for  2000  feet  before  reach ine;  him.  There  was  a  conflict  in  the  evidence 
as  to  the  signals  given  by  the  engineer  to  warn  deceased.  Held,  that  a 
demurrer  to  the  evidence  was  properly  overruled. 

Instruction— Negligence. — An  instruction  that  if  the  jury  find  that  de- 
ceased was  killed  in  a  thickly  settled  neighborhood,  that  large  numbers 
of  people  were  in  the  habit  of  walking  on  the  track  at  this  place,  whicli 
was  near  a  crossing,  that  the  track  was  straight  and  level  for  a  long  dis- 
tance, that  the  deceased  was  on  the  said  track,  and  that  the  trainmen 
either  saw,  or,  by  the  exercise  of  ordinary  care,  could  have  seen  him  in 
time  to  have  averted  the  danger,  and  failed  to  exercise  that  care,  then 
the  defendant  is  liable,  is  not  erroneous. 

3  (N.  8.)  A.  &  E.  R.  Cas.— 26 
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Duty  of  Trainmen. — Trainmen  must  exercise  ordinary  care  to  discover 
persons  upon  their  tracks  in  populous  neighborhoods,  or  places  where 
people  are  known  to  make  a  habit  of  crossing.  In  such  cases  a  failure 
to  see  is  not  alone  a  sufficient  defense,  but  a  failure  to  see  after  the  exer- 
cise of  ordinary  care  to  see. 

Appeal  from  Jackson  county  circuit  court.     Affirmed, 

Elijah  Robinson^  for  appellant. 

Kinley  &  Kinlcy  and  W,  D,  JamesoUy  for  respondent. 

Gantt,  P.J. — This  Is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Jackson  county,  Mo.,  in  favor  of 
ase  8  m  •  .  Qlivc  Chamberlain,  the  widow  of  Godfrey  Chamber- 
lain, who  was  killed  by  a  train  on  the  Missouri  Pacific  Rail- 
way Company's  track,  in  the  East  Bottoms,  near  Kansas  City, 
on  September  2,  1892.  The  action  is  grounded  upon  the 
negligence  of  the  defendant's  servants  in  running  its  train 
over  said  Godfrey  Chamberlain  without  warning,  after  they 
discovered  he  was  unconscious  of  the  approach  of  said  train. 
Plea  of  contributory  negligence,  and  denial  of  negligence  of 
the  trainmen.  A  jury  was  duly  impaneled.  The  facts  devel- 
oped were  few,  and  exceedingly  simple.  Where  the  tracks 
of  the  Missouri  Pacific  pass  the  eastern  boundary  line  of 
Kansas  City,  they  are  prolonged  through  what  is  known  in 
all  that  section  as  the  **  East  Bottoms  "  for  two  or  more  miles. 
These  bottoms  contain  many  large  factories,  industries  that 
give  employment  to  large  numbers  of  laborers,  such  as  grain 
elevators,  factories,  and  mills;  and  on  account  of  their  prox- 
imity to  the  city,  and  their  great  fertility,  these  bottoms  are 
largely  devoted  to  market  gardens  and  truck  patches,  and  the 
gardeners  and  their  laborers  reside  along  this  track.  About 
the  point  where  the  plaintiff's  husband  was  killed,  a  private 
road  crossing  had  been  opened  across  defendant's  tracks  by 
the  defendant,  and  planked  for  the  conveyance  of  passers-by. 
As  the  defendant's  tracks  leave  the  city  limits,  coming  east, 
they  make  a  curve,  and  from  that  curve  east  they  are  almost 
straight,  and  very  level,  and  a  man  can  readily  be  seen  from 
the  eastern  part  of  the  curve  a  distance  of  2000  feet  east. 
The  testimony  in  behalf  of  plaintiff  tended  strongly  to  prove 
that  for  a  number  of  years  prior  to  this  unfortunate  killing  a 
good  many  workmen  and  pedestrians  were  in  the  habit  of 
using  these  tracks  of  defendant  in  going  to  and  from  their 
work,  and  more  particularly  in  the  early  morning  from  6  to  7. 
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The  engineer  in  charge  when  the  plaintiff's  husband  was  killed 
was  a  witness  for  the  defendant  at  the  trial,  and  was  asked, 
on  cross-examination:  **  State  if,  in  your  testimony  before 
the  coroner,  you  did  not  state,  '  I  hardly  ever  go  along  the 
road — this  track  where  this  man  was  killed — but  what  there  is 
somebody  walking  along  the  track.  It  is  traveled  a  good  deal 
by  people/  Answer.  I  could  not  say  whether  I  did  or  not. 
I  don't  remember.  I  was  running  extra  on  passenger  trains. 
*  *  *  I  see  men  on  most  every  track  on  any  railroad.  *  *  * 
There  were  elevators  in  the  East  Bottoms,  and  there  was  a 
sewer-pipe  factory  west  of  where  the  accident  occurred.  I 
have  seen  people  on  the  tracks  more  than  once,  and  probably 
more  than  three  times.  I  am  aware  that  people  walk  on  the 
track  there,  and  everywhere  else.**  W.  C.  Hutton,  a  witness 
for  plaintiff,  testified  that  he  lived  in  the  East  Bottoms,  and 
worked  at  the  sewer-pipe  factory.  Went  to  work  about  7 
every  morning.  **  A  good  many  people  walk  down  the  Mis- 
souri Pacific  track  early  in  the  morning,  going  to  their  work. 
People  have  been  going  down  that  track  every  morning  since 
it  was  built,  and  before  this  accident  happened  last  Sep- 
tember.** George  Rowley  testified  that  it  was  a  thickly 
settled  neighborhood  where  the  accident  happened.  Often 
walked  on  the  track,  and  saw  others  do  so.  On  the  morn- 
ing of  September  2d  it  was  clear  and  bright.  Plaintiff's 
husband  and  Nicholas  Williams  were  walking  east,  down 
the  track  of  defendant,  on  their  way  to  work  in  the  East 
Bottoms,  and  had  reached  the  point  very  near  to  where  the 
private  crossing  crossed  defendant's  tracks.  A  passenger  train 
on  the  tracks  of  the  Chicago  &  Alton  Railroad  was  passing 
them,  going  west  to  the  city.  Just  at  this  juncture  a  passen- 
ger train  of  the  defendant,  in  charge  of  Harry  Lewis  as 
conductor  and  F.  Raymond  as  engineer,  going  east,  running 
from  40  to  50  miles  an  hour,  suddenly  gave  an  alarm  whistle. 
Williams,  who  was  walking  on  the  end  of  the  ties,  jumped 
and  escaped  injury,  but  Chamberlain,  who  was  walking 
between  the  rails,  was  struck,  and  instantly  killed.  The 
engineer  testified  that  he  sounded  the  crossing  whistle,  to 
warn  them,  when  he  was  probably  300  feet  or  a  little  more 
from  them.  He  ran  perhaps  two  seconds  more  from  the  time 
he  blew  the  warning,  possibly  four  seconds,  thinking  they 
would  look  around ;  but,  as  they  did  not  look  back,  he  then 
set  the  brakes,  and  then  gave  the  alarm  whistle  and  continued 
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to  blow  until  he  struck  Chamberlain.  The  engineer  is 
corroborated  by  the  brakeman,  Wareham,  but  is  sharply 
contradicted  by  Williams,  who  was  walking  with  deceased  at 
the  time,  who  says  the  engine  was  nearly  on  them  before  it 
whistled  at  all.  Gill,  who  was  working  for  a  gardener  about 
75  yards  distant,  and  reached  the  dead  body  before  the  train 
stopped,  testified  unequivocally  that  the  train  was  running  at 
full  speed  when  it  struck  the  deceased.  He  says:  **  I  saw 
them  coming  down  the  track.  They  were  carrying  dinner 
pails.  They  attracted  my  attention,  and  I  saw  this  train 
coming  down  the  track  behind  them,  and  I  felt  alarmed  about 
them.  I  thought  that  they  did  not  know  that  this  train  was 
coming  down  the  track.  They  did  not  walk  like  they  were 
paying  any  attention  to  it  at  all.  I  saw  the  train  some  dis- 
tance before  it  struck  him.  I  don't  think  they  slacked  the 
speed  any  before  Chamberlain  was  struck.  It  appeared  to 
me  they  were  right  at  him,  most,  when  they  gave  two  or 
three  sharp  whistles.  That  is  the  only  time  they  whistled 
that  I  know  of.  I  think  I  would  have  heard  it  if  there  had 
been  any  other  whistles.  I  did  not  hear  it  whistle  until  it 
got  onto  them.'*  J.  F.  Amburger,  yard  clerk  of  the  Mil- 
waukee Railway,  was  a  passenger  on  the  train,  going  to  his 
work.  He  says:  *  As  we  were  near  the  Milwaukee  crossing 
that  morning  I  was  sitting  in  the  combination  car,  with  the 
window  up,  and  I  heard  the  alarm  sounded  for,  I  supposed, 
stock  on  the  track;  and  I  stuck  my  head  out  of  the  window, 
and  just  as  I  did  I  saw  this  man  Williams  get  off  the  track. 
The  train  was  going  at  its  usual  rate  of  speed,  when  the  alarm 
was  given.  After  they  began  to  sound  the  alarm  whistles, 
they  began  to  slow  up.  I  heard  no  whistle  but  the  three  or 
four  sharp  alarm  whistles  I  have  mentioned.  There  was  no 
crossing  whistle  sounded.**  The  conductor,  Lewis,  and 
baggage  man  Moore,  only  heard  the  sudden  alarm  whistles. 
Williams,  who  was  with  deceased,  says  that  from  time  to 
time  he  looked  back,  to  see  if  any  trains  were  coming,  and 

saw  none. 

The  engineer  testified  that  it  was  possible  that  he  saw  de- 
ceased when  he  first  turned  the  curve,  but  gave  no  signal  un- 
til within  400  or  500  feet  of  him.  He  says  he  saw  the  Chi- 
cago &  Alton  train  before  he  noticed  the  man  on  the  track. 
As  an  excuse  for  not  observing  the  man  sooner  he  says: 
**  The  engine  was  not  steaming  good.     I  had  shut  the  pump 
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off,  and,  before  shutting  the  engine  off  after  I  shut  the  steam 
off,  I  had  to  put  the  pump  to  work  again.  The  fireman  was 
at  work  at  his  fires.  I  had  been  talking  to  him  about  the 
fires.  The  inspirator  was  not  working,  and  I  was  endeavor- 
ing to  adjust  it.  When  I  went  to  start  the  injector,  I  opened 
what  is  known  as  the  *  foot  cock  *  behind  me.  I  had  just 
put  this  injector  at  work  immediately  before  I  saw  this  man 
on  the  track.  At  the  rate  of  speed  we  were  going,  the  train 
could  hardly  have  been  stopped  in  less  than  600  feet.'* 

At  the  close  of  the  evidence  the  court  gave  the  following 
instructions  for  the  plaintiff:  **(i)  The  court  instructs  the 
jury  that  if  they  shall  believe  from  the  evidence  that  Godfrey 
Chamberlain,  at  the  time  he  was  killed,  was  the  husband  of 
plaintiff,  and  that  this  suit  was  brought  within  six  months 
after  his  death,  and  shall  further  find  from  the  evidence  that 
the  track  where  Godfrey  Chamberlain  was  struck  was  near  a 
crossing  over  defendant's  tracks  for  the  accommodation  of 
passers-by,  and  that  the  track  was  level  and  straight  for  a  long 
distance  east  and  west  from  the  point  of  the  catastrophe,  and 
that  said  track,  for  about  five  years  prior  thereto,  and  at  about 
the  time  of  such  striking  said  Chamberlain,  had  been  and  was 
being  frequently  used  by  pedestrians  in  going  to  and  from  the 
northeastern  part  of  Kansas  City,  and  that  said  road  ran 
through  a  thickly  settled  portion  of  the  country,  just  outside 
of  Kansas  City,  and  that  Godfrey  Chamberlain,  while  walking 
upon  defendant's  track,  became  in  imminent  peril  of  being 
struck  by  defendant's  train,  and  defendant's  employes  in 
charge  of  said  train  became  aware  of  his  peril  of  being  struck 
in  time  to  have  enabled  them,  by  the  exercise  of  ordinary 
care,  to  have  stopped  said  train,  and  to  have  averted  the  in- 
jury to  said  deceased  ;  or  if  the  jury  believe  from  the  evidence 
that  said  employes  in  charge  of  said  train  by  the  exercise  of 
ordinary  care  could  have  become  aware  of  his  peril  in  time  to 
have  stopped  said  train,  and  to  have  averted  said  injury  to 
said  deceased,  and  that  they  failed  to  exercise  such  care,  and 
stop  said  train,  and  that  by  reason  of  such  failure  to  exercise 
such  ordinary  care  the  said  train  was  not  stopped,  and  said 
Chamberlain  was  struck  and  killed, — then  the  jury  must  find 
for  the  i>!aintiff,  though  the  jury  may  find  that  the  deceased, 
Godfrey  Chamberlain,  was  guilty  of  negligence  in  walking  on 
defendant's  track.     By  *  ordinary  care  '  is  meant  such  care  as 
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an  ordinarily  careful  and  prudent  person  would  exercise  under 
the  same  or  similar  circumstances. 

**  (2)  The  court  instructs  the  jury  that  under  the  law,  if  they 
find  for  the  plaintiff,  their  verdict  must  be  for  five  thousand 
dollars;  that  it  cannot  be  more  nor  less  than  that  sum,  if  for 
the  plaintiff." 

Defendant  duly  excepted  to  these  instructions. 

The  court  thereupon  gave  the  following  instructions  for  the 
defendant:  **  (i)  The  court  instructs  the  jury  that  the  defend- 
ant's engineer  had  the  right  to  run  his  train  at  the  rate  of 
forty  or  forty-five  miles  an  hour,  and  that  the  fact  that  he  did 
so  did  not  constitute  negligence,  and  the  plaintiff  has  no  right 
to  recover  on  that  account. 

'*  (2)  The  court  instructs  the  jury  that  the  plaintiff's  husband 
was  guilty  of  contributory  negligence  in  walking  on  defend- 
ant's track  at  the  time  of  the  accident;  and  if  the  jury  be- 
lieve from  the  evidence  in  the  case  that  defendant's  engineer 
used  reasonable  care  to  avoid  the  accident  after  he  discovered 
plaintiff's  husband  on  the  track,  or  by  the  exercise  of  ordmary 
care  might  have  seen  him  in  a  position  of  immifient  danger j  then 
the  plaintiff  is  not  entitled  to  recover,  and  the  verdict  will  be 
for  defendant;  and  by  the  term  *  reasonable  care,'  as  used  in 
this  instruction,  is  meant  such  care  as  an  ordinarily  careful 
man  would  use  under  the  same  or  similar  circumstances. 

**  (3)  The  court  instructs  the  jury  that  ^y defendant's  engineer 
saw  plaint  ij^'s  husband  on  the  track  in  time  to  stop  the  train  be- 
fore  reaching  him y  yet  he  had  a  right  to  presume  that  the  de- 
ceased was  in  the  possession  of  his  mental  faculties,  and  would 
get  off  the  track  in  time  to  escape  da'nger,  until  something 
occurred  to  indicate  to  the  contrary;  and,  if  such  was  the  case, 
and  the  jury  believe  from  the  evidence  in  the  case  that  after 
the  engineer  had,  by  the  exercise  of  ordinary  care,  reason  to 
believe  that  the  deceased  was  not  aware  of  the  approach  of 
the  train,  and  was  therefore  in  peril,  he  used  all  efforts  in  his 
power  to  stop  the  train,  but  was  unable  to  do  so  in  time  to 
avoid  the  accident,  then  the  plaintiff  is  not  entitled  to  recover, 
and  the  verdict  will  be  for  the  defendant." 

Of  the  above  instructions  the  court  gave  instruction  No.  i 
as  asked,  but  modified  instructions  Nos.  2  and  3  by  inserting 
therein  the  words  in  italics.  To  the  action  of  the  court  in 
changing  said  instructions  before  giving  the  same,  defendant 
excepted. 
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The  defendant  also  asked  the  following  instruction :  *  *  The 
court  instructs  the  jury  that  there  is  no  evidence  in  this  case 
tending  to  show  any  negligence  on  the  part  of  the  defendant's 
engineer  in  failing  to  discover  the  deceased  on  the  track  sooner 
than  he  did  actually  discover  him  " — which  the  court  refused  to 
give,  and  to  which  action  of  the  court  the  defendant  excepted. 

I.  It  is  strenuously  argued  that  the  circuit  court  should 
have  sustained  a  demurrer  to  the  evidence.  If  this  conten- 
tion be  sustained,  it  will  be  unnecessary  to  examine  the  other 
assignments  of  error.  The  first  essential  inquiry 
obviously  must  be  to  ascertain  and  determine  what  Demarerto 
were  the  duties  of  the  defendant  trainmen  on  the  **•  •▼'dence. 
morning  and  at  the  place  plaintiff's  husband  was 
killed,  and  how,  if  at  all,  they  failed  to  discharge  that  duty ; 
for,  unless  the  law  cast  upon  them  a  duty,  there  could  be  no 
negligence.  That  the  deceased  was  a  trespasser,  and  guilty 
of  negligence,  is  perfectly  plain ;  but,  conceding  this,  as  all 
fair-minded  men  must,  did  the  servants  of  defendant  owe 
him  no  duty  whatever?  Will  it  be  seriously  asserted  that 
merely  because  the  deceased  walked  upon  this  open  track, 
where  many  others  constantly  did  the  same  thing,  with  the 
presumed  knowledge  of  defendant  and- its  servants,  he  could 
be  run  down  and  crushed  without  notice  or  warning,  and 
without  effort  on  the  part  of  the  employes  in  charge  of  the 
train  to  prevent  his  destruction?  This  must  be  answered  by 
a  reference  to  the  time  and  place.  While  the  track  belongs 
to  the  railroad  company,  and  it  may  run  as  many  trains  as  it 
sees  fit,  and  as  fast  as  it  may  desire,  as  a  general  proposition 
it  is  now  firmly  established  in  this  state  that  it  must  observe 
a  proper  regard  for  human  life  in  running  through  towns  and 
populous  neighborhoods,  and  at  those  places  on  its  road  where, 
by  the  forbearance  and  tacit  consent  of  the  company  itself, 
persons  are  in  the  habit  of  walking  or  riding  over  or  along  the 
track,  even  where  there  are  not  public  crossings. 

The  plaintiff's  evidence  was  that  the  track  from  the  eastern 
limits  of  Kansas  City  was  straight  and  level  for  2000  feet  to 
the  place  of  the  accident ;  that  the  accident  occurred  about 
6.45  A.M.  of  September  2,  1892;  that  it  was  a  bright,  clear 
morning;  that  the  track,  at  this  point  and  west,  ran  through 
a  thickly  settled  neighborhood ;  that  large  industries  were 
maintained  along  its  route,  and  it  was,  and  had  been  for 
years,  the  custom  of  the  workmen  and  other  laborers  in  the 
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adjacent  garden  tracts  in  these  bottoms  to  walk  on  this  track 
about  this  hour  of  the  morning  in  going  to  their  work;  and, 
moreover,  that  almost  immediately  at  the  point  where  de- 
ceased was  struck  there  was  a  private  crossing,  planked  over 
by  defendant,  for  neighborhood  use. 

The  plaintiff's  husband  and  his  companion,  Williams,  with 
their  dinner  buckets  in  hand,  were  walking  down  this  track, 
going  to  the  Milwaukee  Railroad  to  transfer  grain.  It  is  not 
questioned  that  they  could  readily  be  seen  by  the  employes 
of  the  train  for  2000  feet.  Such  was  the  time  and  such  the 
place.  Under  such  circumstances  we  do  not  deem  it  debata 
ble  that  the  servants  of  the  defendant  owed  the  deceased*  and 
Williams  the  duty  of  warning  them  if  they  saw  them,  or,  by 
the  exercise  of  ordinary  care  could  have  seen  them,  in  time  to 
enable  them  to  get  off  the  track  without  injur>%  even  though 
they  were  trespassers.  How  was  that  duty  observed?  The 
engineer  admits  that  he  might  have  seen  the  two  men  on  the 
track  as  he  turned  the  curve  2000  feet  away.  He  admits  that 
he  saw  the  Chicago  &  Alton  train  moving  west,  and  only 
about  50  or  100  feet  south  of  the  Missouri  Pacific;  and  that 
from  the  point  from  which  the  engineer  was  looking  the  Alton 
train  and  the  two  men  would  appear  very  close  together,  and, 
if  he  saw  one,  he  would  almost  inevitably  see  the  others.  The 
men  were  on  the  track  all  the  time,  and  the  engineer  says: 
**  When  we  turned  the  curve  west  of  which  the  accident  oc- 
curred, if  the  man  had  been  on  the  track,  and  I  had  looked 
down  the  track,  I  could  have  seen  him.  It  is  possible  that  I 
did  see  him  when  we  turned  the  curve.  I  know  I  did  not 
give  any  signal  until  I  was  within  four  hundred  or  five  hun- 
dred feet  of  him."  He  says  then  that  he  gave  a  crossing 
signal,  and  waited  from  two  to  four  seconds  to  see  the  effect, 
and,  noticing  that  they  did  not  heed  it,  he  then  began  his 
danger  signals,  and  continued  them  until  he  struck  Chamber- 
lain, the  deceased.  But  the  other  witnesses  contradict  him 
as  to  his  giving  the  crossing  signal.  The  great  weight  of  the 
evidence  on  this  point  is  that  he  never  gave  any  signals  until 
he  sounded  the  sharp  alarm  signals,  and  then,  to  use  the  lan- 
guage of  the  witnesses,  **  he  was  right  upon  them,"  and  it 
was  too  late  to  permit  an  escape  of  the  deceased. 

If,  as  the  engineer  admits,  he  possibly  saw  them  when2000 
feet  away,  walking  immediately  on  the  track,  and,  knowing 
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the  great  speed  at  which  he  was  moving  upon  them,  he 
waited  till  he  was  within  a  few  feet  of  them  before  giving 
them  any  warning  whatever,  as  most  of  the  witnesses  assert, 
then  his  conduct  can  hardly  be  characterized  as  less  than  crim- 
inal. Or  if,  on  the  other  hand,  knowing  that  these  workmen 
were  in  the  habit  of  walking  on  the  track  in  this  neighbor- 
hood, and  had  been  for  years,  and  that  by  looking  he  could 
see  these  men  walking  ahead  of  him  for  2000  feet,  and  he 
neglected  either  to  look  himself  or  require  his  fireman  to  look, 
if  his  engine  required  his  own  attention,  during  all  the  time  he 
was  running  through  said  bottoms,  then  he  failed  to  exercise 
that  ordinary  care  which  a  reasonable  and  prudent  man  would 
have  exercised  under  the  circumstances  to  avoid  killing  the 
deceased.  There  was  ample  evidence  to  justify  the  jury  in 
drawing  either  inference  from  the  evidence,  and,  if  they 
could,  then  the  court  correctly  submitted  it  to  them. 

It  is  argued,  however,  that  the  engineer,  seeing  adults  on 
the  track,  had  a  right  to  presume  they  would  consult  their 
own  safety,  and  get  off  in  time  to  escape  harm.  But  the  en- 
gineer does  not  attempt  to  shield  himself  behind  this  pre- 
sumption. He  only  says  he  first  saw  them  when  within  from 
300  to  500  feet,  and  that  he  then  sounded  the  crossing  signal, 
which  they  did  not  heed,  and  he  then  gave  the  other  alarms. 
He  was  not  relying  upon  their  exercising  ordinary  care  in  get- 
ting off  in  time.  But,  indulging  this  presumption,  the  engi- 
neer would  not  have  been  justified  in  acting  upon  it  after  he 
discovered  they  had  not  heard  the  rumbling  of  his  train,  or 
that  their  attention  had  been  attracted  by  the  Chicago  & 
Alton  train.  When  they  gave  no  sign  of  having  heard  the 
approach  of  his  train,  **  something  had  occurred"  which 
would  lead  an  ordinarily  prudent  man  to  believe  they  had  not 
heard  his  train,  and  he  was  bound  to  know  they  were  momen- 
tarily coming  nearer  and  nearer  to  a  great  peril.  It  became 
then  his  imperative  duty,  whatever  he  might  have  presumed 
or  thought  they  would  do  up  to  that  time,  to  use  every  means 
in  his  power  consistent  with  the  safety  of  those  on  board  of 
his  train  to  avert  the  threatened  peril  to  human  life  and  limb ; 
and  it  was  eminently  proper  to  submit  to  the  jury  whether 
he  exercised  ordinary  care  in  endeavoring  to  prevent  the  in- 
jury to  the  deceased  under  all  the  circumstances.  We  think 
the  court  very  properly  overruled  the  demurrer. 
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2.  Defendant's  counsel  propounded  to  the  engineer,  Ray- 
mond, the  following  question :    **Is  it  not  a  common  thing, 

when  you  see  people  at  any  part  of  the  track, 
qnwtum  walking  along  the  track,  for  them  to  continue  to 

walk  on  the  track  after  you  sound  the  alarm,  and 
you  know  they  hear  it,  until  the  train  gets  close  on  them, 
and  then  get  off?" — to  which  plaintiff  objected,  and  the  ob- 
jection was  sustained,  and  defendant  excepted.  The  purpose 
of  this  question,  after  the  facts  were  developed  in  this  case, 
does  not  seem  plain.  It  is  evident  that  the  deceased  was  not 
bound  by  what  others  might  have  done.  Moreover,  in  the 
hypothesis  stated  in  the  question,  it  w^as  assumed  that  the 
persons  on  the  track  heard  the  alarm  or  train  approaching, 
whereas  in  this  case  the  great  preponderance  of  the  evidence 
tended  to  show  deceased  never  heard  an  alarm  until  it  was 
too  late  to  escape  from  the  track.  The  engineer  says  he 
always  thought,  and  always  will  think,  they  heard  his  signal, 
but  thought  it  was  the  Chicago  &  Alton  train  that  whistled, 
and  did  not,  for  that  reason,  pay  any  attention  to  it.  The 
proposed  evidence  was  irrelevant  and  immaterial. 

3.  Having  held  that  the  evidence  justified  a  submission  of 
the  case  to  the  jury,  we  discovered  no  error  in  the  first  con- 
struction.     It  is  not  open  to  the  objection  of  being 

Kegiigenee.  ^  comment  on  the  evidence.  It  advised  the  jury 
that  if  they  found  that  deceased  was  killed  in  a  thickly  settled 
neighborhood,  and  that  large  numbers  of  people  were  in  the 
habit  of  walking  on  the  track  at  this  place,  and  it  was  near  a 
crossing,  and  the  track  was  straight  and  level  for  a  long  dis- 
tance, and  that  deceased  was  on  said  track,  and  that  the  train- 
men either  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  him  in  time  to  have  averted  the  danger,  and  failed 
to  exercise  that  care,  then  the  defendant  was  liable.  The 
court  properly  placed  the  burden  on  plaintiff  of  showing  that 
the  place  and  custom  of  the  people  in  walking  upon  it  was 
such  as  negatived  the  presumption  of  a  clear  track,  and  hence 
required  a  lookout  by  those  managing  the  train.  In  so  doing 
it  conformed  to  the  law  as  announced  in  many  cases.  Fiedler 
V,  Railway  Co.,  107  Mo.  645,  18  S.  W.  847;  Le  May  7\ 
Railway  Co.,  105  Mo.  361,  16  S.  W.  1049;  Frick  7/.  Railway 
Co.,  75  Mo.  602;  Guenther  z^.  Railway  Co.,  108  Mo.  18,  18 
S.  W.  846. 

4.  There  was  no  error  in  the  interlineation  in  defendant's 
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second  instruction.  It  simply  required  it  to  conform  to  the 
well-established  rule  in  this  state  that  when  the 
law  casts  upon  the  trainmen  the  duty  of  looking  ^"Jj[ *''"**' 
out  to  prevent  danger  they  must  exercise  ordinary 
care  to  discover  persons  upon  their  tracks  in  populous  neigh- 
borhoods, or  at  places  where  people  are  known  to  make  a 
habit  of  crossing.  In  such  cases  a  failure  to  see  is  not  alone 
sufficient,  but  a  failure  to  see  after  the  exercise  of  ordinary 
care  to  see. 

5.  Counsel  criticises  an  amendment  of  his  third  instruction 
by  the  court  as  misleading,  and  its  purpose  as  unintelligible. 
It  is  not,  perhaps,  happily  worded.  The  effort  to  save  time 
on  the  trial  of  a  case  often  causes  the  courts  to  interline  in- 
structions, and  they  are  not  such  as  would  be  carefully 
worded  if  more  time  were  taken.  The  instruction,  prior  to 
its  amendment,  announced  the  simplo  proposition  that  the 
engineer  had  a  right  to  presume  deceased  was  in  possession  of 
his  faculties,  and  would  got  off  the  track  in  time  to  escape 
danger,  until  something  occurred  to  indicate  to  the  contrary. 
The  court  obviously  thought  that,  before  the  engineer  could 
presume  these  things,  he  should  first  see  the  man  on  the  track 
in  time  to  stop  his  train ;  and  we  think  he  was  right.  The 
instruction  then  proceeds,  **if  such  was  the  case."  These 
words,  counsel  says,  are  misleading.  A  fair  construction  of 
the  phrase,  we  think,  will  make  it  relate  to  the  fact  that 
something  occurred  to  indicate  that  deceased  had  not  heard 
the  train  approach ;  and  if  from  that  time  on  the  engineer 
exercised  ordinary  care  to  prevent  injury  to  deceased,  plaintiff 
could  not  recover.  So  read,  we  see  no  error  in  it.  The 
sounding  of  the  whistle  in  due  time  would  not  have  delayed 
the  train  in  the  least.  If  it  had  been  sounded  when  the  engi- 
neer first  saw  deceased,  or  should  have  seen  him,  the  strong 
probabilities  are  that  a  life  would  have  been  saved,  and  this 
suit  avoided.     The  judgment  is  affirmed. 

Burgess,  J.,  concurs.     Sherwood,  J.,  dissents. 

To  the  foregoing  opinion  the  court  in  banc  added : 
**  Since  the  promulgation  of  the  foregoing  opinion  in  this 
case  by  division  No.  2  of  this  court,  Sinclair  v.  Railroad  Co., 
34  S.  W.  76,  has  been  decided  in  division  No.  i,   ^^^^^ 
in  which   the   language  employed  in   Reardon   v. 
Railroad  Co.,  114  Mo.  405,  21  S.  W.  731,  is  quoted  with  ap- 
proval, to  the  effect  that,  *  when  plaintiff  stepped  upon  the 
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track,  it  was  the  engineer's  duty  to  warn  him,  and  this  he  did. 
The  engineer  had  the  right  to  presume  that  an  adult  would  at 
once  step  off  the  trax:k,  and  avoid  danger.     He  was  not   re- 
quired to  stop  his  train  until  he  saw  plaintiff  was  in  a  position 
of  danger  or  peril/     That  and  other  cases  are  cited  to  fortify 
the  conclusion  reached,  *  that  when  no  conditions  intervene  to 
confuse, or  to  prevent  hearing  a  signal,  and  knowing  its  object, 
it  w^ill  be  sufficient,  if  given  in  time  for  the  trespasser  to  leave 
the  track  safely,  *  and  *  that  the  duty  of  the  engineer  [to  stop 
his  train  to  avoid  killing  deceased]  arises  as  soon  as  he  knows, 
or,  by  proper  care,  ought  to  know, 'that  deceased  docs   not 
regard  the  warning  signal.'     This  statement  of  the  law,  we 
think,  is  entirely  correct,  and  conforms  to  the  language  and 
reasoning  of  the  divisional  opinion  in  this  case.     The  plain- 
tiff's first  instruction,  as  applied  to  the  facts  of  this  case,  could 
not,  however,  have  been  prejudicial,  because  the  plaintiff  un- 
dertook to  show,  and  the  great  preponderance  of  the  evidence 
does  show,  that  the  *  danger  signals  were  not  given  when  the 
engineer  first  saw  deceased  on  the  track,'  and  that,  by  reason 
of  the  proximity  of  the  train  to  deceased  when  he  says  he  first 
saw  him,  and  the  great  speed  at  which  it  was  running,  and 
the  uncontroverted  fact  that  deceased  did  not  heed  the  signal, 
the  deceased  had  already  become  in  imminent  peril,  and  it 
was  the  engineer's  duty  to  have  used  all  the  means  at  hand, 
consistent  with  the  safety  of  his  passengers  and  the  trainmen, 
to  stop  his  train,  and  avert  the  killing.     But  the  instruction 
would  not   be  proper  in  all  cases,  as  the  signal,  if  given  in 
time,  would  be  all  that  was  required  to  apprise  a  trespasser, 
until  it  is  seen  he  apparently  does  not  hear  it.     The  engineer 
is  not  required  to  stop  his  train  if  the  trespasser  is  far  enough 
away  to  warn  him  ;  and  a  timely  warning  is  sufficient  until  it  is 
seen  that,  for  some  cause,  it  is  not  heeded.     Then  it  is  his 
duty  to  avoid  killing  even  a  trespasser,  if,  by  the  exercise  of 
ordinary  care,  it  can  be  done." 

Elijah  Robbison,  for  appellant. 

Kinky  &  Kinky  and  IV.  D,  Jamesoji^  for  respondent. 

Per  Curiam. — The  foregoing  opinion  (33  S.  W.  437), 
filed  in  division  No.  2,  as  modified,  is  adopted  as  the  opinion 
of  the  court  in  banc.  Brace,  C.J.,  and  Macfarlane  and 
Burgess,  JJ.,  concurring  with  Gaxtt,  J.,  therein.  Bar- 
CUAV,  Sherwood,  and  Robinson,  JJ.,  dissenting.  The 
judgment  of  the  circuit  court  is  therefore  affirmed. 
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V. 

Pennsylvania  R.  Co. 

{Court  of  Chancery  of  New  Jersey,  Feb,  i8,  1896.) 

Setting  Out  Title  in  Bill  to  Restrain  Roadt — It  is  sufficient,  in  a  bill  for 
an  injunction  to  restrain  a  steam-railroad  company  from  laying  its  tracks 
on  the  land  of  the  Qomplainant,  to  allege  that  the  complainant  is  the 
owner  and  occupant  of  the  premises,  giving  the  boundaries  thereof, 
without  introducing  the  cliain  of  title  under  whicli  he  holds. 

Railroads  in  Streets— Abutter's  Right  to  Compensation. — Since  the 
courts  of  law  have  decided  that  a  conveyance  of  lands  adjacent  to  the 
public  street  by  courses  and  distances  which  begin  in  and  run  along  the 
side  of  such  street  only  are  presumed  to  carry  the  title  to  the  center  of 
such  street,  unless  the  contrary  appears  by  express  statement  or  neces- 
sary implication,  a  court  of  equity  is  justified  in  awarding  a  preliminary 
injunction,  restraining  a  steam-railroad  company  from  laying  its  tracks 
in  said  street  between  said  adjacent  lots  and  the  center  line  of  the  street, 
until  it  shall  have  made  compensation  to  such  owner  for  his  damages. 

y.  y.  Crandall,  for  complainant, 
y.  H.  Gaskill,  for  defendant. 

Bird,  V.C. — The  bill  in  this  case  states  that  the  com- 
plainant, Lewis,  is  the  owner  of  a  lot  of  land  in  the  city  of 
Burlington  facing  upon  Broad  street;  that  he  is  in 
the  possession  of  his  said  lot  by  his  tenant;  that  Cwesuted. 
the  defendant  has  for  many  years  had  the  possession  of  the 
centre  of  said  Broad  street  by  its  tracks,  upon  which  it  has 
run  its  engines  and  cars;  that  said  company  has  commenced 
to  lay  a  second  track  upon  said  Broad  street,  along  its  present 
track,  and  on  the  side  thereof  next  to  the  lot  and  dwelling 
house  of  Lewis,  and  threatens,  without  leave  of  Lewis,  and 
without  condemnation  of  the  rights  and  interests  of  Lewis,  to 
proceed  and  make  excavations  and  lay  its  said  second  track 
upon  his  land  in  front  of  and  opposite  his  said  dwelling.  To 
prevent  this  invasion  of  what  he  claims  to  be  his  rights  he  asks 
an  injunction  restraining  the  defendant  from  proceeding  with 
the  construction  of  such  second  track. 
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By  way  of  defense,  among  other  things,  it  is  insisted  that 
the  bill  is  radically  defective,  in  that  it  does  not  show  any 
ownership  or  title  to  the  premises  in  question  in 
Lewis.  The  language  of  the  bill  is  that  he  "is 
the  owner  and  occupier  by  his  tenant  of  all  that  certain  lot  of 
land,  with  dwelling  house  situate  thereon,  being  in  the  said 
city  of  Burlington,"  following  with  the  description  by  courses 
and  distances.  This  makes  it  necessary  to  decide  whether  or 
not  good  pleading  in  a  court  of  equity  requires  the  com- 
plainant who  seeks  to  establish  his  rights  against  a  supposed 
trespasser  or  intruder  to  set  forth  in  his  bill  the  instruments 
of  conveyance,  under  and  by  virtue  of  which  he  is  possessed 
of  the  title.  Unless  more  certainty  in  this  regard  be  required 
than  in  actions  of  ejectment,  the  bill  of  complainant  in  this 
respect  is  sufficient. 

In  actions  of  ejectment  only  such  certainty  is  required  as 
will  **  apprise  the  defendant  of  their  description  and  situation, 
so  that  from  such  description  possession  thereof  may  be  deliv- 
ered.** See  Revision,  p.  326,  §  5  ;  Id.,  p.  327,  §  10.  Reason 
w^ould  seem  to  dictate  that,  if  nothing  more  be  required  when 
the  absolute  possession  of  land  is  claimed  by  a  litigant,  the 
like  description  would  suffice  when  the  person  in  possession 
seeks  protection  against  a  trespasser.  The  general  doctrine 
is  that  certainty  to  a  common  extent  is  sufficient,  and  that 
averments  in  a  bill  of  complaint  need  not  be  more  precise 
than  declarations  in  actions  at  law.  Paterson  &  H.  R.  R. 
Co.  V.  Jersey  City,  9  N.  J.  Eq.  434.  Indeed,  the  rules  of 
pleading  in  a  court  of  equity,  it  has  been  said,  are  not  so 
technical  and  precise  as  in  courts  of  law.  Marselis  v,  Morris 
Canal  &  Banking  Co.,  i  N.  J.  Eq.  31;  Cornelius  7/.  Halsey, 
II  N.  J.  Eq.  28.  In  Johnson  v.  Vail,  14  N.  J.  Eq.  423,  it 
was  held:  **  But  when  the  bill  contains  an  express  averment 
that  the  title  to  the  real  estate  now  occupied  by  the  complain- 
ant is  in  her,  and  that  the  purchase  money  was  paid  out  of 
her  separate  estate,  the  bill  is  not  wanting  in  equity  merely 
because  it  does  not  show  with  legal  precision  how  the  land 
originally  became  her  separate  estate.  It  would  seem,  there- 
fore, that  the  claim  of  the  complainant  is  not  set  forth  with 
sufficient  certainty  in  the  respect  indicated. 

But  another  objection  was  raised  to  the  allegations  in  the 
bill  of  a  like  nature.  The  threatened  invasion  is  in  the  public 
highway,  over  land  to  which  the   complainant  claims  title. 
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The  insistment  is  that  there  is  a  lack  of  certainty  or  compre- 
hensiveness in  the  allegations  of  the  bill  in  this  particular, 
since  the  metes  and  bounds  given  do  not  include  that  portion 
of  the  territory  which  is  included  in  the  public  street. 

The  object  of  the  bill  and  the  nature  of  the  controversy 
being  so  palpable,  if  the  expressions  used  do  not  comprehend 
the  entiife  tract,  there  is  no  reason  why  there  should  not  be  an 
amendment,  which  will  remove  all  appearance  of  doubt.  An 
amendment  equally  broad  was  adopted  at  the  instance  of  this 
defendant  in  the  case  of  Pennsylvania  R.  Co.  v.  United  States 
Pipe-Line  Co.,  (during  the  present  term)  33  Atl.  Rep.  809. 
Taking  the  allegations  of  the  bill,  sustained  as  they  are  by 
proof,  as  true,  will  any  rights  of  the  complainant  be  evaded  in 
case  the  threatened  action  of  the  defendant  should  be  carried 
out?  This  depends  upon  the  extent  of  his  title.  The  claim 
is  that  his  title  extends  to  the  middle  of  the  street.  If  this 
be  so,  it  is  practically  admitted  that  the  construction  of  the 
additional  track  will  cover  a  portion  of  the  land  so  claimed. 

In  the  case  of  Higbee  v.  Transportation  Co.,  20  N.  J.  Eq. 
435,    it    appears    that    Chancellor    Zabriskie    had    a   similar 
question  before  him  for  consideration,  in  which  it 
was  objected  that  the  title  to  Broad  street  was  in  ^^J^*' 
the  municipal  authorities  or  in  the  public  at  large, 
and  that  consequently  the  owners  of  adjacent  properties  could 
not  possibly  take   title   to  any  portion   of  the  street.     This 
view  of  the  case  was  considered   by  the  chancellor,  and  re- 
jected by  him  for  reasons  which  are  presented  in  his  opinion. 
From  a  consideration  of  the  case  referred  to  and  all  the  other 
authorities  upon   the   subject   in  this   state,   I  conclude  that 
whenever  land  is  dedicated  to  the  public  use  for  a  street  or 
highway,  whether  by  public  authorities  or  by  an  individual, 
and  the  lands  adjacent  thereto  are  owned  and  retained  by  the 
public  or  by  such  individual,  and  afterwards  conveyed,  such 
conveyance  includes  and  carries  with  it  the  title  to  the  middle 
of  the  street,  unless  excluded  by  express  words  or  necessary 
implication.     The  expressions  of  the  courts  in  the  case  of  Sal- 
ter V.  Jonas,  39  N.  J.  L.  469,  and  in  Ayres  v.  Railroad  Co., 
48  N.  J.  L.  44;   /:/.,   in  the  court  of  errors  and  appeals,  50 
N.  J.  L.  663,  36  Am.  &  Eng.  R.  Cas.  i,  A/.,  52  N.  J.  L.  405, 
— prevent  all  further  agitation  of  this  question.      In  the  latter 
case  there  was  an  expressed  or  unequivocal  dedication  of  the 
lands   to   the   public    for   street   or   highway    purposes,    the 
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grantor  owning  and  retaining  the  adjacent  lands  afterwards 
conveyed.  The  complainant  had  taken  title  from  the  same 
grantor  to  a  lot  adjoining  such  street.  The  conveyance  de- 
scribed it  as  bounded  on  such  street,  but  contained  no  ex- 
pressions excluding  the  title  to  the  fee  of  the  street.  The 
rule  established  in  these  cases  has  been  relied  upon  and  ap- 
proved in  many  others.  Freeman  v,  Sayre,  48  N.  J.  L.  39; 
Wellcr  V,  McCormick,  52  N.  J.  L.  470;  Perkins  v.  Turrmike 
Co.,  48  N.  J.  Eq.  499;  National  Docks,  etc.,  R.  Co.  z\ 
United  New  Jersey  R.,  etc.,  Co.,  52  N.  J.  Eq.  377;  National 
Docks,  etc.,  R.  Co.  v.  Pennsylvania  R.  Co.,  52  N.  J.  Eq. 
552;  Board  of  Selectmen  of  Jersey  City  x/.  Dummer,  20  N. 
J.  L.  86;  Somervillc  Com'rs  v,  Johnson,  36  N.  J.  Eq. 
211;  Dodge  V,  Railroad  Co.,  43  N.  J.  Eq.  351,  36  Am.  & 
Eng.  R.  Cas.  180. 

The  views  expressed  by  the  chancellor  in  the  case  of  Hig- 
bee  V.  Transportation  Co. ,  siipra^  as  to  the  devolution  of  the 
title  to  the  lands  of  Broad  street  and  the  lands  adjacent  there- 
to arc  fully  sustained  or  corroborated  by  the  explicit  declara- 
tions of  the  defendant  in  its  answer  in  this  case.  The  answer 
shows  that  the  entire  body  of  land,  including  the  street  and 
adjacent  properties,  was  owned  by  the  lords  proprietors,  or  that 
they  had  authority,  or  assumed  to  have,  to  make  disposition 
of  the  same.  (It  states  that  the  said  proprietors  first  dedi- 
cated or  devoted  certain  portions  of  the  said  lands  to  the 
authorities  of  Burlington  for  the  use  of  streets  and  highways, 
and  that  afterwards  they  conveyed  the  title  to  the  premises,  a 
part  of  which  is  now  owned  by  Lewis,  to  one  Biddle.) 

The  theory  of  the  answer  and  the  result  arrived  at  thereby 
will  sufficiently  appear  from  the  following  abbreviation  thereof 
and  quotation  therefrom :  It  is  said  that  the  site  of  the  city  of 
Burlington  is  that  of  the  first  town  located  in  West  Jersey. 
On  the  2d  day  of  March,  1676,  the  proprietors  granted  to 
four  persons  authority  ''to  select  and  layout  a  town,  and 
they  selected  Burlington.**  Then  caused  a  map  of  said  town 
to  be  made,  '*  designating  the  streets  thereon,  including  what 
is  now  Broad  street.*'  That  on  the  3d  of  March,  1676,  said 
proprietors  granted  ''convenient  portions  of  land  for  high- 
ways and  streets  not  under  100  feet  in  breadth,  in  cities, 
towns,  and  villages,*'  and  declared  that  they  should  be  exempt 
from  all  charges  whatever.     In   May,    1682,    the  assembly, 
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with  the  approbation  of  the  governor,  declared  that  Burling- 
ton should  be  the  chief  town  in  the  province.  That  in  March, 
1683,  it  was  enacted  that  said  town,  as  laid  out  by  one 
Emicv,  **  should  stand  and  remain  for  the  use  of  the  free- 
holders  and  inhabitants  of  said  town.**  In  October,  1693,  it 
was  enacted  that,  in  order  to  prevent  vexatious  disputes  re- 
specting the  land  and  soil  of  said  town,  a  survey  should  be 
made,  in  which  it  was  declared  that  the  streets  of  said  town 
**  should  be  laid  out  as  formerly,  and  no  other,  to  the  end 
that  the  quantity  of  the  whole,  and  the  quantity  of  the  public 
streets  deducted  out  of  tlie  whole,  being  known  and  ascer- 
tained, every  proprietor  and  person  interested  in  properties 
might  know  the  exact  proportion  and  quantity  which  they 
respectfully  should  enjoy  out  of  the  remainder."  And  that 
a  survey  and  map  was  made  of  the  city  in  1696,  in  which 
Rroad  street  appears  as  it  now  exists;  and  that  hence  the  soil 
of  the  streets  of  the  city  are  in  the  municipal  corporation.  I 
can  discover  nothing  in  all  this  which  conveys,  or  by  any  im- 
plication whatsoever  may  be  supposed  to  have  been  intended 
to  convey,  any  title  whatsoever  to  the  municipal  authorities  of 
Burlington  in  the  fee  of  the  said  highways.  It  only  secured 
to  the  public  the  use  of  the  streets  and  highways,  and  defines 
their  location.  It  is  true,  the  answer  states:  **To  the  end 
that  the  quantity  of  the  whole,  and  the  quantity  of  the 
public  streets  deducted  out  of  the  whole,  being  known  and 
ascertained,  every  proprietor  and  person  interested  in  pro- 
prieties might  know  the  exact  proportion  and  quantity  which 
they  respectively  should  enjoy  out  of  the  remainder." 

It  will  be  seen  by  what  appears  hereafter  that  this  was  20 
years  after  the  town  had  first  been  laid  out  and  the  streets  de- 
signated by  the  said  commissioners,  and  also  several  years 
after  the  conveyance  of  the  lands  adjoining  Broad  stn^et,  as  it 
then  existed,  to  one  Biddle.  The  object  of  the  authorities  in 
1696  was  to  fix  with  certainty  the  bounds  of  the  streets  or 
highways  already  laid  out,  and  to  limit  the  extent  of  the  use 
thereof,  and  that  was  all  which  was  in  fact  accomplished.  The 
fee  of  the  soil,  if  it  had  not  already  been  conveyed  to  adjoin- 
ing proprietors  or  others  interested,  remained  in  the  propri- 
etors. Concluding,  as  I  must,  from  the  facts  as  stated  in  the 
answer,  in  case  the  adjacent  property  had  not  been  conveyed 
before  1696,  carrying  the  fee  to  the  centre  of  the  street,  as  it 
undoubtedly  would  according  to  the  case  of  Salter  v,  Jonas, 
3  (N.  B.)  A.  &  E.  R.  Ca8.^27 
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stipra^  when  such  adjacent  property  should  afterwards  be  con- 
veyed by  a  description  similar  to  the  one  now  under  consi- 
deration it  seems  to  me  that  the  legal  title  to  the  fee  to  the 
centre  of  the  adjacent  street  would  have  most  clearly  passed. 
But  the  answer  proceeds  as  follows:  *'That  the  lands  de- 
scribed in  said  bill  of  complaint  as  the  property  of  the  said 
complainant  are  a  portion  of  the  lands  originally  granted  by 
the  lords  proprietors  to  one  William  Biddle  in  the  year  1676, 
after  the  grant  of  the  soil  of  Broad  street  to  the  inhabitants  of 
the  town  of  Burlington  as  a  public  highway ;  and  that,  at  the 
time  of  said  grant,  this  defendant  avers  that  the  title  to  the 
soil  of  said  Broad  street  has  been,  as  a  result  of  the  said  sev- 
eral proceedings  hereinabove  stated,  and  was  in  the  inhabitants 
of  the  town  of  Burlington,  where  it  has  ever  since  been ;  and 
that  no  grant  or  conveyance  of  the  lands  abutting  upon  said 
Broad  street,  and  described  in  said  complainant's  bill  of  com- 
plaint, since  the  year  1696,  aforesaid,  has  passed  any  title 
beyond  the  abutting  line  into  said  Broad  street,  or  the  centre 
thereof  ** ;  and  then  avers  that  the  fee  of  the  soil  of  said  street 
is  in  the  inhabitants  of  the  city  of  Burlington. 

I  do  not  think  the  facts  thus  pleaded  by  the  defendant  in 
any  just  sense  warrant  the  conclusion  by  it  arrived  at.  The 
first  and  principal  fact  is  totally  disregarded.  The  defendant 
proceeds  upon  the  notion  that  the  first  steps  taken  towards 
locating  the  town  and  designating  its  streets  were  taken  in 
1696,  whereas  in  truth  they  were  actually  taken  in  1676.  By 
a  review  of  the  above  it  will  appear  that  the  commissioners 
who  were  appointed  on  the  2d  day  of  March,  1676,  to  select 
and  lay  out  a  town,  selected  the  present  location  of  Burling- 
ton, and  caused  a  map  of  said  town  to  be  made,  designating 
the  streets  thereon,  including  what  is  now  Broad  street,  the 
very  street  upon  the  north  side  of  which  is  located  the  com- 
plainant's premises;  and  that  on  the  3d  day  of  March,  1676, 
said  proprietors  granted  convenient  portions  of  land  for  high- 
ways and  streets,  not  under  100  feet  in  breadth  in  cities, 
towns,  and  villages;  and  that  in  October,  1693,  it  was 
enacted  that  a  survey  of  the  soil  of  said  town  should  be 
made,  in  which  it  was  declared  that  the  streets  of  said  town 
should  be  laid  out  as  formerly,  and  no  other.  It  thus  indu- 
bitably appears  that  the  said  commissioners  laid  out  the  town, 
making  a  map  thereof,  and  designating  the  streets.  It  also 
appears  that  the  proprietors  made  a  general  grant  of  streets, 
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roads,  and  highways,  and  that  afterwards  the  assembly,  in  its 
proceedings  respecting  said  town,  referred  to  said  streets  and 
highways  **  as  laid  out  as  formerly,  and  no  other."  There- 
fore it  seems  to  me  to  be  placed  beyond  the  possibility  of  con- 
tention that  the  action  of  the  commissioners  and  of  the  pro- 
prietors was  nothing  rhore  nor  less  than  the  delineation  and 
establishment  of  streets  and  highways  in  the  ordinary  accep- 
tation of  the  terms.  There  is  nothing  whatever  to  lead  to  the 
conclusion  that  there  was  anything  more  than  a  simple  dedi- 
cation or  devotion  of  the  lands  included  in  such  streets  and 
highways  to  public  use.  This  view  is  fully  supported  by  the 
observations  of  Chancellor  Zabriskie  in  the  Higbee  Case,  20 
N.  J.  Eq.  436. 

This  being  so,  the  next  inquiry  is,  when  was  title  to  the 
adjacent  la«d,  a  part  of  which  is  the  premises  of  the  com- 
plainant, first  conveyed  by  the  proprietors?  The  foregoing 
statements  from  the  answer  place  that  beyond  controversy. 
It  was  after  the  year  1676  and  before  the  year  1696.  It  was 
after  the  map  of  the  town  and  the  location  of  the  street 
in  question,  and  before  the  time  when  it  is  insisted  that 
the  lords  proprietors,  by  a  simple  declaration,  passed  the  fee 
of  the  soil  to  the  authorities  of  Burlington.  It  was  after 
Broad  street  had  an  actual  existence  as  a  street  or  highway, 
both  in  fact  and  in  law,  and,  as  already  intimated,  before  the 
lords  proprietors  undertook  the  action  which  it  is  claimed 
passed  the  fee  of  the  soil  in  the  streets  to  the  authorities  of 
Burlington.  This  being  so,  the  supposed  action  of  the  pro- 
prietors, whatever  they  attempted  in  the  way  of  conveying 
title  to  the  fee,  was  a  nullity,  because  they  undertook  to  con- 
vey that  which  in  legal  contemplation  had  passed  beyond 
their  reach ;  the  fee  of  the  soil  of  the  street  having  previously 
passed  to  said  Biddle  by  virtue  of  the  conveyance  to  him,  as 
is  stated  in  the  answer,  after  the  delineation  of  such  street, 
and  before  the  attempted  conveyance  of  such  fee  to  the  town 
authorities.  Neither  can  I  discover  anything  upon  the  record 
which  exhibits  anything  more  upon  the  part  of  the  lords  pro- 
prietors or  the  assembly  than  a  distinct  recognition  of  the  streets 
as  they  existed  at  the  time  of  the  action  taken  by  one  or  the 
other,  and  a  more  perfect  or  complete  devotion  or  dedication 
of  such  streets  to  the  public  use. 

The  sole  object  of  every  act  was  to  define  or  limit  the  extent 
of  such  dedication  and  of  such  use.     I  conclude,  therefore. 
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that  no  act  of  the  said  commissioners,  nor  of  the  lords  pro- 
prietors, nor  of  the  assembly,  was  intended  to  accomplish 
anything  more  than  an  absolute  devotion  or  dedication  of  a 
definite  portion  of  lands  to  public  use,  and  that  the  fee  thereof 
remained  in  the  lords  proprietors  until  the  conveyance  to  said 
Biddle ;  and  that  by  such  conveyance  the  title  to  said  fee,  to 
the  middle  of  the  street,  passed  to  said  Biddle.  The  authori- 
ties very  plainly  sustain  this  view.  As  already  suggested. 
Chancellor  Zabriskie  was  of  this  opinion.  In  Higbee  v. 
Transportation  Co.,  supra,  he  had  many,  if  not  all,  of  these 
very  questions  under  consideration.  As  I  understand  his 
opinion,  having  granted  a  preliminary  injunction,  on  final 
"hearing  he  did  not  make  it  perpetual,  because  in  the  mean- 
time the  case  of  Railroad  Co.  v.  Prudden,  20  N.  J.  Eq,  530, 
had  been  decided  in  the  court  of  errors  and  appeals,  which 
resulted  in  a  reversal  of  the  opinion  of  the  chancellor,  because 
a  legal  question  was  involved  which  had  not  yet  been  deter- 
mined in  this  state  by  the  courts  of  law.  At  the  time  of  the 
deliverance  in  the  Higbee  Case  it  had  not  been  definitely  set- 
tled that  a  conveyance  of  lands  adjacent  to  a  public  street  or 
highway,  the  grantor's  title  extending  to  the  center  of  said 
street,  would  carry  the  title  of  the  grantee  to  the  center  of 
said  street  or  highway  when  the  description  given  in  the  con- 
veyance extended  only  to  and  along  the  side  of  such  street. 
It  had,  however,  been  decided  that  in  case  the  owner  of  land 
dedicated  any  portion  of  it  to  public  use,  as  for  streets  or 
parks,  the  fee  remained  in  the  owner.  Board  of  Selectmen 
of  Jersey  City  v.  Dummer,  20  N.  J.  L.  86;  Mayor,  etc., 
of  Jersey  City  v.  Morris  Canal  &  Banking  Co.,  12  N.  J.  Eq. 
562  i  Trustees  of  M.  E.  Church  v.  City  of  Hoboken,  33  N. 
J.  L.  13;  Halsey  z/.  Railway  Co.,  47  N.  J.  Eq.  380;  Ayres 
V.  Railroad  Co.,  48  N.  J.  L.  44;  Id.,  50  N.  J.  L.  660,  36 
Am.  &  Eng.  R.  Cas.  i ;  City  and  County  of  San  Francisco 
V.  Calderwood,  31  Cal.  585;  Schurmeier  z;.  Railroad  Co.,  10 
Minn.  82  ;  Wilder  z/.'De  Cou,  26  Minn.  16.  But,  as  the  case 
of  Board  of  Selectmen  of  Jersey  City  v.  Dummer,  supniy  was 
decided  at  the  February  term,  1843,  holding  that  the  fee  in 
such  case  remained  in  the  owner.  Railroad  Co.  v,  Prudden, 
suprUy  holding  that  rights  of  adjacent  owners  and  alleged  tres- 
passers in  such  cases  must  first  be  settled  at  law  before  courts 
of  equity  can  interfere  was  decided  in  March  term,  1869;   and 
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the  Case  of  Higbee,  by  the  chancellor,  in  which  he  was  governed 
by  the  doctrine  laid  down  in  Railroad  Co.  v.  Prudden,  refused 
a  permanent  injunction, — the  legal  question  not  having  been 
disposed  of, — after  which,  and  in  the  June  term,  1877,  the 
court  of  errors  and  appeals  decided  the  case  of  Salter  v,  Jonas, 
supra^  which  finally  disposed  of  the  legal  principle  involved  in 
the  case  by  holding  that  the  owner  of  lands  adjacent  to  a 
public  street  owns  the  street  to  the  middle  thereof,  and  that 
his  conveyance  of  such  adjacent  land  will  pass  the  title  to  the 
middle  of  such  street,  although  the  adjacent  land  is  only  de- 
scribed by  courses  and  distances,  which  begin  and  end  in  the 
side  of  the  street,  and  run  along  the  line  thereof,  without  in- 
cluding any  portion  of  the  street  within  the  bounds  of  such 
courses  and  distances. 

The  courts  of  law  having  been  thus  sustained  by  the  court 
of  errors  and  appeals  in  their  declaration  of  the  legal  rights  of 
the  parties  in  similar  cases,  the  court  of  chancery  has  thus 
been  given  a  standard  for  its  guidance  which  has  ever  since 
directed  its  course,  and  which  for  me  to  disregard  understand- 
ingly  would  be  the  veriest  presumption.  Vice-Chancellor  Van 
Fleet  in  Board  of  ComVs  v.  Johnson,' j///r^,  and  in  National 
Docks,  etc.,  R.  Co.  v.  United  New  Jersey  Railroad  &  Canal 
Co.,  suprUy  recognized  the  propriety  of  proceeding  in  courts  of 
equity  in  such  cases,  as  did  also  Vicc-Chancellor  Green  in  the 
case  of  Perkins  v.  Turnpike  Co.,  supra.  Nor  can  I  find  any 
room  to  doubt  but  that  Chancellor  Zabriskie  would  have 
decreed  a  perpetual  injunction  in  the  Higbee  Case  had  it 
come  on  for  final  adjudication  after  the  case  of  Salter  v, 
Jonas,  supra. 

The  facts  and  circumstances  presented  and  brought  under 
discussion  in  this  case,  relating  as  they  do  to  the  ver>'  first 
transactions  of  those  who  claimed  and  exercised  the  right  to 
deal  with  the  lands  and  titles  thereto  In  question,  justify  me 
in  saying  that  the  principle  laid  down  in  Salter  v.  Jonas, 
supra,  and  the  other  cases  cited,  prevailj>  where  the  state  or 
sovereign,  or  those  representing  either,  make  conveyances  of 
lands  bordering  on  highways  or  non-navigable  streams,  and  in 
many  cases  even  where  such  streams  are  navigable  above  tide 
water,  the  public  only  having  the  use  of  the  waters  of  the 
stream  for  navigation.  Arnold  zk  Mundy,  6  N.  J.  L.  I  Cold 
Spring  Iron  Works  v.  Inhabitants  of  Tollcnd,  9  Cush.  (Mass.) 
492  ;   Luce  v,  Carley,  24  Wend.  (N.  Y.)  45 1 ;   Canal  Com'rs  v. 
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People,  5  Wend.  (N.  Y.)  444;  Lunt  v,  Holland,  14  Mass. 
149;  3  Kent,  Comm.  marg.  pp.  432,  434.  The  views  of 
Chancellor  Kent  are  cited  with  approbation  in  the  cases  of 
Railroad  Co.  v.  Schurmeier,  7  Wall.  272,  at  page  287;  Ice 
Co.  V.  Shortall,  loi  111.  46;  Schurmeier  v.  Railroad  Co.,  10 
Minn.  82;  Jones  v,  Soulard,  24  How\  41.  In  the  Higbee 
Case,  20  N.  J.  Eq.  438,  Chancellor  Zabriskie  said:  *'The 
preliminary  injunction  in  this  case  was  granted  on  the  assump- 
tion that,  if  the  legal  right  of  the  complainant  seemed  clear 
to  the  chancellor,  it  was  his  duty  to  protect  it.*'  In  Weller 
V,  McCormick,  52  N.  J.  L.  473,  the  supreme  court,  in  speak- 
ing of  the  liabilities  of  a  defendant  for  injuries  resulting  from 
a  limb  falling  from  a  tree  which  stood  within  the  street  limits, 
said:  **  It  appeared,  however,  that  he  was  in  actual  occupa- 
tion as  owner  of  the  premises  abutting  upon  the  street  where 
the  tree  stood,  and  his  title  and  possession  presumably  ex- 
tended to  the  middle  of  the  street,  subject  only  to  the  public 
rights";   citing  Salter  z\  Jonas,  supra. 

According  to  the  authorities  thiis  referred  to,  in  such  case 
as  is  before  me  for  consideration  the  legal  presumption  is  that 
the  conveyance  carries  the  title  to  the  middle  of  the  street. 
That  presumption  has  not  been  shaken  by  any  allegation  of 
fects  in  the  answer,  but,  on  the  contrary,  supported  by  the 
facts  therein  stated.  The  right  insisted  upon  by  the  defend- 
ant under  an  agreement  with  the  authorities  of  the  city  of 
Burlington  cannot  prevail  against  the  complainant  in  this  case 
if  his  title  extends  to  the  middle  of  the  street,  as  I  think  it 
does.  If  the  complainant  is  the  owner  of  the  fee  to  the  center 
of  the  street,  as  has  been  claimed,  it  is  not  denied  but  that 
he  is  entitled  to  compensation.  I  will  advise  that  the  order 
to  show  cause  be  made  absolute.  Let  the  costs  abide  the 
final  result. 


ABSTRACTS  OF  RECENT  DECISIONS 

Contract  for  Shipment  of  Live  Stock.— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Frost,  (Tex.  Civ.  App.,  i8g6)  34  S.  W.  Rep.  167,  was  an  action  to 
recover  for  injuries  to  a  shipment  of  cattle.  The  contract  of  ship- 
ment provided  that  the  owners  should  look  after  the  stock.  The 
railrotid  corporation  received  the  cattle,  but  by  reason  of  its  inability 
to  forward  them  speedily,  found  it  necessary  to  unload  them,  so  that 
they  could  be  fed,  watered,  and  cared  for.  The  cattle  were  over- 
crowded in  pens  by  the  corporation,  which  undertook,  by  its  own 


^R*a8"^']        ABSTRACTS   OF  RECENT  DECISIONS  423 

servants,  to  water  and  feed  them  ;  and  the  gates  to  the  pens  and 
hydrants  were  kept  locked,  so  that  the  owners'  servants,  accompany- 
ing the  cattle,  were  unable  to  attend  to  them.  It  was  held,  that 
notwithstanding  the  contract  of  shipment,  the  owners  could  recover. 

Carriers— Refreshing  Memory. — In  Gulf,  C.  &  S.  F.  R.  Co.  r.  Frost, 
(Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  167,  which  was  an  action  to 
recover  for  injuries  to  a  shipment  of  live  stock,  it  was  held  that  a 
witness  who  has  no  personal  knowledge  as  to  the  prices,  weights, 
and  dates  of  sale  of  certain  cattle  cannot  be  allowed  to  refresh  his 
memory  by  referring  to  accounts  of  sale  rendered  by  commission 
merchants,  which  were  not  in  evidence. 

Carriers— Contract  of  Shipment— Delay. -A  provision  in  the  contract 
of  shipment  of  live  stock  that  the  carrier  is  thereby  released  from  all 
liability  for  delay  in  shipping  the  stock  after  their  delivery  to  his 
agent,  will  not  bar  a  recovery  for  such  delay,  where  it  appears  that 
there  was  no  consideration  for  the  agreement  in  question.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Barnett,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep. 

139- 

Floods  —  Washouts— Delay  in  Shipment  of  Cattle.— The  receipt  of 
stock  by  a  railroad  when  its  road  is  impassible  does  not  necessarily 
make  it  liable  for  delay,  if  a  reasonable  excuse  is  given  for  not 
promptly  sending  the  shipment,  such  as  a  washout,  which  might  be 
remedied  within  reasonable  time,  or  around  which  the  shipment 
might  be  forwarded.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bland,  (Tex. 
Civ.  App.,  1896)  34  S.  W.  Rep  675. 

Instruction— Care  in  Construction  of  Road. — An  instruction  that  the 
railroad  in  constructing  its  line  should  have  taken  into  account  the 
history  of  previous  floods  within  the  memory  of  men  then  living  is 
erroneous,  as  diligence  and  care  may  be  shown  in  locating  the  road, 
although  information  of  the  inhabitants  of  the  locality  was  not 
sought.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bland,  (Tex.  Civ.  App., 
1896)  34  S.  W.  Rep.  675. 

Delay  In  Shipment— Circuitous  Route— Liability  of  Railroad  for  Defective 
Track. — If  a  railroad  receives  property  for  transportation,  it  may  di- 
vert it  to  some  other  line  of  road,  if,  under  conditions  then  existing, 
it  would  be  ordinary  care  and  diligence  to  do  so,  but  if  the  circum- 
stances existing  that  induced  it  to  transport  the  shipment  to  a  more 
circuitous  route,  arose  by  reason  of  the  want  of  care  or  negligence 
of  the  railroad,  then  it  would  be  liable  for  injuries  sustained  or 
damages  suffered  by  reason  of  sending  the  shipment  by  the  circui- 
tous or  longest  route.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bland,  (Tex. 
Civ.  App.,  1896)  34  S.  W.  Rep.  675. 

Conversion— Carriers. — A  horse  was  consigned  to  T.  &  \V.  Plain- 
tiff claimed  the  animal  as  his  own,  but  advanced  no  evidence  to 
prove  his  ownership.  The  carrier  exercised  reasonable  diligence  to 
ascertain  plaintiff's  rights  in  the  matter,'  and  delivered  it  to  plain, 
tiff  after  it  found  that  he  was  the  owner.  Plaintiff  refused  to  receive 
the  horse  and  pay  the  charges,  and  it  was  sold  at  public  auction.    It 
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was  held  that  there   was  no  conversion  by  the  carrier.     Gulf,  C. 
&  S.  F.  R.  Co.  V.  Fowler,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  661. 

Measure  of  Damages — Failure  to  Furnish  Cars. — In  San  Antonio  &  A. 
P.  R.  Co.  V.  Pratt,  (Tex.,  1896)  34  S.  W.  Rep.  445,  a  railroad  com- 
pany agreed  to  furnish  the  plaintiff  with  cars  upon  a  certain  day. 
This  they  failed  to  do,  and  plaintiff's  cattle  suffered  damages  from 
crowding  in  a  pen  during  the  delay,  and  the  market  price  of  the 
cattle  also  declined.  It  was  held  that  the  charge  which  directed  the 
jury  to  allow  damages  for  the  confinement,  and  also  the  difference 
in  the  market  price  on  the  day  on  which  the  cattle  should  have 
reached  the  market  and  that  of  the  day  upon  which  they  did  reach 
the  market,  was  not  erroneous. 

Carriers'  Failure  to  Deliver  Coods  at  Time  Agreed  upon — Measure  of 
Damages. — In  Missouri  Pac.  R.  Co.  v.  McGrath,  (Kan.  App.,  1896) 
44  Pac.  Rep.  39,  it  was  held  that  upon  failure  of  a  common  carrier 
to  deliver  goods  at  the  time  agreed  upon,  or,  if  no  time  is  specified, 
within  a  reasonable  time,  the  rule  of  damages  is  the  difference 
between  the  value  of  the  goods  at  the  time  and  place  of  delivery 
and  their  value  at  the  same  place  at  the  time  they  should  have  been 
delivered.  In  such  case,  the  inquiry  as  to  the  values  should  be 
limited  to  the  place  of  delivery. 

Carriers  of  Live  Stock — Contract  Limiting  Liability— Loading  and  Un- 
loading.— In  consideration  of  a  reduced  rate  of  fare,  plaintiff  con- 
tracted with  defendant  railroad  that  the  company  should  not  be 
liable  for  loss  or  damage  occurring  in  loading,  forwarding,  or  un- 
loading the  stock,  and  that  plaintiff  should  load  and  unload  the 
stock  for  water  at  his  own  risk.  Held^  that  though  the  contract  by 
which  the  plaintiff  undertook  to  load,  feed  and  water,  and  unload 
his  stock  at  his  own  risk  and  expense  might  have  been  a  binding 
and  valid  contract,  yet  it  was  the  duty  of  the  defendant  to  provide 
suitable  and  safe  facilities  for  loading  and  unloading  the  stock,  and 
for  watering  and  feeding,  and  that  the  failure  to  provide  such  facili- 
ties was  negligence,  against  which  a  common  carrier  cannot  protect 
himself  by  contract.  Chesapeake  &  O.  R.  Co.  v.  American  Exch. 
Bank,  (Va.,  1896)  23  S.  E.  Rep.  935. 

Live  Stock— Uniteid  States  Statute  Providing  for  Feeding  and  Unloading 
Horses  and  Mules. — Rev.  Stat,  of  United  States,  §  4386,  provides  for 
the  unloading  for  feed  and  rest,  of  "  cattle,  sheep,  swine,  or  othtr 
animals,"  conveyed  from  one  state  to  another.  Held,  that  horses 
and  mules  were  within  the  statute.  Chesapeake  &  O.  R.  Co.  v. 
American  Exch.  Bank,  (Va.,  1896)  23  S.  E.  Rep.  935. 

Same — Whether  Statute  Enforcible  In  State  Court. — A  cause  of  action 
founded  on  this  statute  is  enforcible  in  the  state  court.  Chesa- 
peake &  O.  R.  Co.  V.  American  Exch.  Bank,  (Va.,  1896)  23  S.  E. 
Rep.  935. 

Same — Storm. — In  an  action  under  the  statute,  it  is  no  defense  to 
show  that  the  car  containing  the  animals  was  detained  by  a  storm. 
In  order  to  escape  the  penalty  imposed  by  the  statute,  it  must  be 
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shown  not  only  that  there  was  in  fact  a  storm,  but  that  with  due 
care  it  prevented  defendant,  as  an  inevitable  result  of  the  storm, 
from  complying  with  the  law.  Chesapeake  &  O.  R.  Co.  v.  American 
Exch.  Bank,  (Va.,  1896)  23  S.  E.  Rep.  935. 

Same— Exception  to  the  Statute. — §§  4388  of  Rev.  Stat,  provides 
that  when  animals  are  carried  in  cars,  boats,  or  other  vessels,  in 
which  they  can  and  do  have  proper  food,  water,  space,  and  oppor- 
tunity for  rest,  the  provisions  in  regard  to  their  being  unloaded 
shall  not  apply.  Heldy  though  the  two  cars  in  which  43  animals 
were  confined  were  provided  with  racks  and  troughs  for  feeding  and 
watering,  and  were  two  feet  longer  than  the  ordinary  stock  cars, 
that  this  was  not  sufficient  to  exempt  the  company  from  the  obliga- 
tion of  unloading  for  food  and  rest.  Chesapeake  &  O.  R.  Co.  %k 
American  Exch.  Bank,  (Va.,  1896)  23  S.  E.  Rep.  935. 

Carriers  of  Live  Stock— Unloading  Horses. — A  verdict  for  plaintiff 
for  injury  to  horses  while  unloading  a  stock  car,  will  not  be  dis- 
turbed where  it  is  shown  that  the  railroad  company  failed  to  supj)ly 
the  usual  gang-plank  for  unloading  :  that  the  horse  was  unloaded 
directly  from  the  car  to  the  platform,  and  that  the  horse  was 
crowded  and  jumped  off  the  platform,  and  was  injured.  Chesa- 
peake &  O.  R.  Co.  V,  American  Exch.  Bank,  (Va.,  1896)  23  S.  E. 
Rep.  935. 

Same —Contributory  Negligence. — In  such  a  case  plaintiff  is  not 
guilty,  as  a  matter  of  law,  of  contributory  negligence  in  not  leading 
his  animals  out  of  the  car.  Chesapeake  &  O.  R.  Co.  ?'.  American 
Exch.  Bank,  (Va.,  1896)  23  S.  E.  Rep.  935. 

Negligence— Contract  Limiting  Liability. — A  stipulation,  in  a  bill  of 
lading  for  the  transportation  of  cotton  in  bales  by  steamboat  and  a 
railroad  as  a  connecting  carrier  for  hire,  that  neither  shall  be  re- 
sponsible for  damage  which  shall  be  occasioned  by  fire,  does  not  ex- 
onerate either  from  responsibility  for  such  damage  as  shall  result 
from  fire  that  is  occasioned  through  the  fault  or  ordinary  negligence 
of  the  agents,  servants,  or  employes  of  the  carrier. 

Notwithstanding  such  a  stipulation  in  a  contract  of  affreightment, 
the  carrier  is  bound  to  use  due  care  and  watchfulness  in  the  pro- 
tection and  safe  delivery  of  the  goods  of  the  shipper. 

If  the  care  demanded  was  not  exercised,  the  case  is  one  of  negli- 
gence, and  a  legal  liability  is  made  out  when  failure  is  shown.  Max- 
well V,  Southern  Pac.  R.  Co.,  (La.,  1896)  19  So.  Rej).  287. 

Carriers  ofCoods — Limitation  of  Liability. — Where  the  shipment  is  an 
interstate  one,  it  is  not  subject  to  regulation  by  the  laws  of  the  slate 
where  the  consignment  is  made,  and  the  company  hns  a  right  to 
limit  its  liability  to  damages  occurring  upon  its  own  lines.  Gulf,  C. 
&  S.  F.  R.  Co.  i\  Crossman,  (Tex.  Civ.  A  pp.,  1895)  33  S.  W.  Rep. 
290. 

interstate  Commerce-  -Diseased  Cattle. — Act  of  congress  of  May  29, 
1884,  ch.  60,  I  St  Supp.  Rev.  St.  of  United  States,  p.  435,  having  as 
one  of  its  objects  the  prevention   of  the  exportation  of  diseased 
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cattle,  does  not  relate  to,  or  in  any  manner  regulate  or  interfere 
with,  shipments  of  cattle  from  point  to  point  wholly  within  any  state 
or  territory,  but  applies  only  to  interstate  shipments.  Davis  v-  Texas 
&  P.  R.  Co.,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  944. 

Interstate  Commerce  Act — Long  and  Short  HauU — Several  independent 
connecting  railroads,  forming  a  line  from  Memphis,  Tenn  ,  to 
Charleston,  S.  C,  established  between  those  points  a  through  rate  of 
19  cents  per  hundredweight  for  freight  of  a  certain  kind,  which  sum 
was  to  be  shared  between  them.  On  the  same  freight,  from  Mem- 
phis to  Summerville,  a  town  in  South  Carolina  between  Memphis 
and  Charleston,  the  rate  was  9  cents  more  than  the  through  rate  to 
Charleston,  which  excess  all  went  to  the  road  which  performed  the 
transportation  in  South  Carolina.  Held,  that  such  charge  was  not 
a  violation,  on  the  part  of  such  other  roads,  of  the  long  and  short 
haul  clause  of  the  Interstate  Commerce  Act,  transportation  between 
Memphis  and  Charleston  not  being  under  substantially  similar  con- 
ditions with  transportation  between  Memphis  and  Summerville. 
Behlmer  v.  Louisville  &  N.  R.  Co.,  (S.  Car.)  71  Fed.  Rep.  835. 

Carriers  of  Coods— Liability  as  Warehousemen— Destruction  of  Coods 
by  Fii-e, — Liability  of  a  railroad  company  as  a  common  carrier  for 
goods  transported  over  its  line  continues  until  the  goods  are  ready 
to  be  delivered  at  the  place  of  destination  on  the  road,  and  the 
owner  or  consignee  has  had  a  reasonable  opportunity  to  take  them 
away.  Backhaus  v,  Chicago  &  N.  W.  R.  Co.,  66  N.  W.  Rep.  (Wis.. 
1896)  400. 

In  this  case  it  was  held  that  actual  notice  from  agent  to  consignee 
three  days  before  the  destruction  of  the  property  by  accidental  fire 
would  release  the  carrier  from  liability.  Backhaus  v.  Chicago  &  N. 
W.  R.  Co.,  (Wis.,  1896)  66  N.  W.  Rep.  400. 

Contracts  of  Carriers— Regulations. — A  regulation  promulgated  and 
observed  by  a  freight  association,  consisting  of  numerous  railway 
companies,  by  which  the  capacity  of  tank  cars  owned  by  shippers, 
and  not  listed  in  what  is  denominated  a  "  Joint  Tank  Line  Circu- 
lar," showing  the  actual  weight,  shall  be  estimated  at  40,000  pounds, 
will  not  be  declared  unreasonable,  in  the  absence  of  a  reliable  basis 
for  computation,  or  anything  to  show  that  the  gross  amount  of 
freight  charged  and  collected  thereunder  was  excessive.  Coates  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  (S.  Dak.,  1896)  65  N.  W.  Rep.  1067. 

Contracts  of  Carriers— Authority  of  Local  Agents. — The  presumption 
is  that  a  local  station  agent  has  no  power  to  bind  his  company  by  a 
contract  to  ship  property  over  connecting  lines  of  railway,  this  being 
out  of  the  usual  course  of  business  ;  and  such  authority  will  not  be 
inferred  from  the  mere  fact  that  the  freight  for  the  entire  distance 
was  collected  bv  such  agent.  Coates  v.  Chicago,  M.  &  St.  P.  R.  Co., 
(S.  Dak.,  1896)^65  N.  W.  Rep.  1067. 

Action  for  Negligence— Instruction. — Where  the  court  in  an  action 
against  a  railroad  for  injury  to  a  passenger  charged  the  jury  that  it 
was  the  duty  of  carriers  to  do  things  which  it  was  not  claimed  that 
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defendant  had  failed  to  do,  there  is  no  error,  if  the  negligence  al- 
leged was  proved.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Reagan,  (Tex.  Civ. 
App.,  1896)  34  S.  W.  Rep.  796. 

Statutory  Penalty  for  Charging  Excessive  Fare — Evidence  of  Distance  be- 
tween Two  Stations— Mile  posts. — It  is  not  competent  to  show  the  dis- 
tance between  two  states  by  testimony  to  the  effect  that  the  nearest 
mileposts  to  each  station  gave  certain  numbers,  there  being  no  evi- 
dence to  connect  defendant  railroad  with  the  mileposts.  Little  Rock 
&  F.  S.  R.  Co.  V.  Wells,  (Ark.,  1S95)  33  S.  W.  Rep.  208. 

Sleeping-car  Companies— Liability— Delivery  of  Baggage  Between  Cars 
and  Station.- In  Voss  v.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  (Ind.  App., 
1896)  43  N.  E.  Rep.  20,  it  was  held  that  while  a  sleeping  car  com- 
pany is  not  in  general  liable  as  a  common  carrier,  yet  where  a  pas- 
senger delivered  to  the  porter  of  the  car  her  baggage  to  be  carried 
from  the  car  to  the  reception  room  of  the  station,  and  the  porter  in 
accordance  with  the  company's  rule,  undertook  to  do  so,  and  took 
the  same  into  his  possession,  the  company  was  liable  as  a  common 
carrier  for  the  safe  delivery  of  the  baggage. 

Sleeping-car  Companies— Negligence— Liability  for  BaggagOt — Where 
the  porter  of  a  sleeping  car  left  a  passenger's  cape  intrusted  to  him 
over  the  seat  of  the  car  while  he  took  the  rest  of  the  baggage  to  the 
station,  and  the  cape  was  lost,  it  was  held  that  the  company  was 
guilty  of  negligence  for  which  the  passenger  could  recover.  Voss  v. 
Cleveland,  C,  C.  &  St.  L.  R.  Co.,  (Ind.  App.,  1896)  43  N.  E. 
Rep.  20. 

Failure  to  Deliver  Baggage— Negligence. — K  prima  facie  case  of  neg- 
ligence is  made  out  against  a  railroad  company  on  its  failure  to  de- 
liver baggage  received  by  it  upon  demand.  Pennsylvania  Co.  v. 
Liveright,  (Ind.  App.,  1896)  43  N.  E.  Rep.  162.  Petition  for  re- 
hearing overruled,  see  Pennsylvania  Co.  v,  Liveright,  (Ind.  App., 
1895)  41  N.  E.  Rep.  350. 

Scope  of  Brakeman's  Authority— Ejecting  Passengers  from  Tram.— For 
the  act  of  a  brakeman  of  a  train,  who,  without  directions  from  the 
conductor,  removed  a  trespasser  from  the  train,  the  railroad  com- 
pany is  not  liable  unless  express  authority  to  do  an  act,  to  which 
the  act  complained  of  is  incident,  is  shown.  Lake  Shore  &  M.  S. 
R.  Co.  V.  Peterson,  (Ind.,  1896)  43  N.  E.  Rep.  i. 

Expulsion  from  Train— Police  Officer.— Plaintiff,  an  officer,  boarded 
defendant's  train  to  ride  from  one  depot  in  the  city  to  another,  he 
having  been  requested  to  watch  the  train  that  night  for  an  escaped 
prisoner  It  was  in  proof  that  the  persons  frequently  rode  on  the 
train  from  one  depot  to  another  without  molestation  by  the  con- 
ductor. Defendant's  conductor  came  back  to  the  rear  end  of 
sleeper  where  the  plaintiff  was  standing,  and  asked  him  what  he 
was  doinp;  there.  Plaintiff  replied  nothing.  The  conductor  then, 
with  profane  language,  pushed  the  plaintiff  off  the  steps  of  the 
train,  which  at  the  time  was  moving  at  the  rate  of  eight  to  ten 
miles  an  hour.     Plaintiff  received  serious  injuries.     Plaintiff  testified 
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that  conductor  did  not  ask  him  for  his  ticket  or  request  him  to 
step  within  the  car.  Defendant's  witnesses  testified  that  conductor 
only  used  such  force  as  was  necessary  to  get  plaintiff  off  the  steps  of 
the  car.  Held^  that  this  testimony  would  support  a  verdict  for 
plaintiff.  Missouri,  K.  &  T.  R.  Co.  v.  Sanders,  (Tex.  Civ.  App., 
^^95)  33  S.  W.  Rep.  245. 

Same-  Impeaching  Evidence.— In  an  action  for  the  expulsion  of  a 
passenger  from  the  train,  evidence  that  the  conductor  said  several 
days  after  plaintiff's  ejection  that  he  **  told  him  to  get  off  ";  that  he 

refused,  and  that  he  "  knocked  the  d scoundrel  off  the  train," 

is  admissible  to  impeach  the  conductor,  he  having  denied  that  he 
made  such  a  statement.  Missouri,  K.  &  T.  R.  Co.  v.  Sanders,  (Tex. 
Civ.  App.,  1895)  33  S.  W.  Rep.  245. 

Same-  Res  Gestae.— Complaint  by  plaintiff  of  his  injuries  when  he 
had  only  gone  a  few  yards  from  the  place  where  he  was  ejected  from 
the  train  is  admissible  as  of  the  res  gestcB.  Missouri,  K.  &  T.  R. 
Co.  V.  Sanders,  (Tex.  Civ.  App.,  1895)  ^;^  S.  W.  Rep.  245. 

Same-  Physician's  Testimony.-  Declaration  of  a  party's  physician* 
made  during  his  sickness,  to  explain  his  symptoms,  are  admissible- 
Missouri,  K.  &  T.  R.  Co.z/.  Sanders,  (Tex.  Civ.  App.,  1895)  3t^  S.  W- 
Rep.  245. 

Ejection  of  Passenger— Contract  of  Agent.— Plaintiff  purchased  a 
ticket  from  defendant's  agent  with  the  agreement  that  he  should 
have  the  right  to  go  to  his  destination  by  a  certain  route.  The 
ticket  did  not  read  so.  It  was  held  that  conductor  might  law- 
fully expel  plaintiff  from  train,  but  that  plaintiff  was  entitled  to  re- 
cover under  hi?  contract  with  the  agent.  Louisville  &  N.  R.  Co.  v. 
Breckinridge.  (Ky.,  1896)  34  S.  W.  Rep.  702. 

Tender  of  Fare  after  Expulsion.— A  passenger  who  has  quietly  sub- 
mitted to  expulsion  on  account  of  a  defective  ticket  is  entitled, 
upon  boarding  the  train,  and  the  tender  of  fare,  to  all  the  privileges 
of  other  passengers,  and  the  railroad  company  cannot  refuse  to 
carry  him.  Louisville  &  N.  R.  Co.  v.  Breckinridge,  (Ky.,  1896)  34 
S.  W   Rep  702 

Damages  for  Expulsion  from  Train.— If  there  is  no  evidence  of  pe- 
cuniary loss  or  physical  suffering,  $500  is  excessive  damages  for 
expelling  a  passen^rer  from  a  train.  Louisville  &  N.  R.  Co.  r.  Breck- 
inridge, (Ky.    1896)  34  S.  W.  Rep   702 

Expulsion  of  Passenger  -Carrying  Beyond  Destination.— Where  a  pas 
senger  is  cairied  beyond  her  destination  by  mistake,  she  is  still  a 
passenger,  and  entitled  to  be  treated  as  such,  but  if.  on  discovery 
of  the  mistake,  she  fails  and  refuses  to  pay  her  fare,  she  has  no  right 
to  demand  to  be  carried  to  a  station,  and  the  company  is  justified 
in  putting  her  off  the  train  at  any  reasonable  place,  unless  the  mis- 
take is  due  to  the  negligence  of  the  company  or  its  ajrents.  Scott 
V.  Cleveland.  C,  C.  &  St.  L.  R.  Co.  (Ind.,  1896)  4^  N.  V..  Rep.  133. 

Same -Passenger's  Mistake  in  Ticket -Agents  for  Two   Companies.- 
Where  ticket  agent  acts  as  agent  for  two  roads,  and  a  passenger  ap- 
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plies  to  him  for  a  ticket  upon  one  road^  and  he  receives  the  fare, 
and  gives  her  a  ticket,  he  acts  as  the  agent  of  that  road,  and  if  tlie 
ticket  which  he  gives  a  passenger  is  over  the  other  road  for  which 
he  acts  as  agent,  the  latter  road  is  not  responsible  to  the  purchaser 
for  his  negligence.  Scott  v.  Cleveland,  C,  C  &  St.  L.  R.  Co.,  (Ind., 
1896)  43  N.  E.  Rep.  133. 

Carriers  of  Passengers — Setting  Aside  Verdict.  — Plaintiff,  a  boy  of  15, 
went  on  an  excursion  with  his  father  and  brother.  Returning,  he 
mounted  the  steps  of  one  of  the  cars  in  the  train,  intending  to  go 
inside.  He  was  not  then  with  his  father  or  brother.  The  train  was 
crowded,  and  the  platform  of  the  car  and  the  one  next  were  filled 
with  persons  standing  thereon.  Plaintiff  failed  to  get  further  than 
the  step,  onto  which  he  was  holding  by  the  iron  railing.  The  crain 
moved  off,  and,  after  gomg  a  short  distance,  the  step  on  which  he 
was  standing  struck  a  rock  or  other  obstacle  close  by  the  track, 
shattering  tiie  step,  throwing  plaintiff  to  the  ground,  and  bruising 
him.  I/d/i/y  that  a  verdict  for  plaintiff  would  not  be  set  aside  on 
appeal.     Georgia,  C.  &  N.  R  Co.  v.  Watkins,  24  S.  E.  Rep.  (Ga., 

1S95)  34. 

Same  Degree  of  Care  Required  of  Boy.— In  this  case,  Georgia,  C. 
&  X.  R.  Co.  r.  Watkins,  (Ga.,  1895)  24  S.  E.  Rep.  34,  the  trial 
judge  instructed  that  the  degree  of  diligence  that  the  law  requires 
of  the  plaintiff  was  that  care  which  would  reasonably  be  expected 
of  a  boy  of  his  age  and  capacity.  Counsel  for  defendant  claimed 
that  it  was  error  in  that  it  treated  plaintiff  as  a  child  of  tender 
years,  whereas  the  charge  ought  to  have  been  that  the  diligence  or 
care  required  of  him  by  law  was  ordinary  care  and  diligence.  Heldy 
no  error.  The  court  cited  Rhodes  v.  Georgia  R.  &  B.  Co.,  84  Ga. 
320,  41  Am.  &  Eng.  R.  Cas.  302;  Central  R.  Co.  r.  Phillips,  91  Ga. 
527-  East  Tennessee,  V.  &  G.  R.  Co.  v.  Hughes,  92  Ga.  388. 

Carriers  of  Passengers  —  Instruction  -  Carrying  Beyond  Station — 
Promise  of  Conductor  to  Notify  Passenger    when  Station   Reached.  -A 

railroad  company  is  not  liable  to  a  passenger  carried  beyond  her 
destination  where  the  usual  and  customary  notice  is  given  of  the 
arrival  of  the  train  at  the  station,  and  the  train  stops  a  reasonable 
length  of  time,  even  though  the  conductor  has  promised  the  pas- 
senger to  notify  her  of  her  arrival  at  her  station.  St.  Louis  S.  W.  R. 
Co.  7\  McCiiUoiigh,  (Tex.  Civ.  App.,  1895)  33  S.  W.  Rep.  285. 

Same  -  Instruction. —An  instruction  that  the  jury  may  find  for  the 
defendant  if  the  train  stopped  a  reasonable  time  at  the  passenger's 
station,  and  she  was  put  off  at  a  place  where  she  suffered  no  incon- 
venience, is  incorrect,  as  it  requires  the  concurrence  of  two  things  to 
exonerate  the  defendant,  the  latter  of  which,  viz.,  that  tne  place  at 
which  she  is  put  off  shall  not  be  inconvenient,  is  not  necessary  to 
release  the  defendant  of  liability  if  the  train  stopped  for  a  reason- 
able time  at  passenger's  destination. 

Assumption  that  Plaintiff  Suffered  Certain  Damages. — A  charge  that, 
iu  estimating  damages  that  plaintiff  would  be  entitled  to,  the  jury 
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might  take  into  consideration  the  inconvenience,  sickness,  physical 
and  mental  suffering  of  plaintiff,  is  error,  in  that  it  assumes  that 
plaintiff  suffered  discomfort,  sickness,  etc.,  inconvenience,  etc.  St. 
Louis  S.  W.  R.  Co.  V.  McCuUough,  (Tex.  Civ.  App.,  1895)  33  S.  W. 
Rep.  285.  Compare  Chicago,  R.  I.  &  P.  R.  Co.  v.  Boyles,  (Tex.  Civ. 
App.,  1895)  33  S.  W.  Rep.  247. 

Personal  Injury— In  Harkins  tu  Pittsburgh,  A.  &  M.  Traction  Co., 
(Pa.,  1896)  33  Atl.  Rep.  1045,  which  was  an  action  for  personal 
injuries  caused  by  a  street  car,  there  was  testimony  that  the  motor- 
man,  at  the  time  of  the  accident,  failed  to  see  the  plaintiff  because 
he  was  looking  in  another  direction.  Held^  that  in  the  absence  of 
any  question  of  contributory  negligence,  the  case  could  not  be 
withdrawn  from  the  jury. 

Evidence  of  Custom  as  to  Number  of  Employes  Operating  Street  Car 
Inadmissible.-In  Redfield  v.  Oakland  Consolidated  St.  R.  Co.,  (Cal., 
1896)  43  Pac.  Rep.  1 1 17,  it  was  held  that  evidence  as  to  custom  of 
street-railway  companies  with  reference  to  the  number  of  men 
assigned  to  operate  a  car  is  inadmissible  on  the  question  whether  a 
sufficient  number  of  men  are  so  assigned.  In  this  case,  Haynes,  C, 
said:  **  Customs  may  originate  in  motives  of  economy,  or  the  stress 
of  pecuniary  affairs,  or  in  recklessness,  and  not  from  considerations 
based  upon  the  proper  discharge  of  their  duty  towards  otiiers  using 
their  cars.  These  witnesses  could  speak  only  from  their  observation 
of  the  fact  that  certain  roads  did  operate  certain  cars  with  but  one  man 
in  charge,  and  not  as  to  the  reason  or  motive  for  doing  so.  But,  con- 
ceding that  many  roads  did  so  because  they  believed  one  man  suf- 
ficient, it  would  still  be  but  the  testimony  of  the  witness  that  the 
several  companies  indulging  in  the  custom  were  of  the  opinion  that 
it  was  not  negligence  to  do  so.  These  questions  did  not  call  for  the 
opinions  of  these  witnesses  as  experts,  but  practically  called  for  the 
opinions  of  others,  as  inferred  from  their  conduct ;  while,  if  those 
others  were  called  and  examined,  they  might  admit  that,  while  in- 
dulging in  the  custom,  they  knew  it  was  dangerous." 

Street  Railways— Laying  Tracks  in  Centre  of  Street. — Where  an  ordi- 
nance required  that  the  tracks  of  a  street-railway  company  should  be 
laid  in  the  centre  of  the  street,  abutting  owners  may  require  compli- 
ance with  the  ordinance.  Kennedy  v.  Detroit  R.  Co.,  (Mich.,  1896) 
66  N.  W.  Rep.  496. 

Same—  Construction  of  Ordinance, — A  street  railway  was  authorized 
to  lay  its  track  in  the  centre  of  the  streets  B.  and  C.  The  streets 
B.  and  C.  intersected  at  a  very  acute  angle,  the  thoroughfare  at  their 
junction  being  considerably  wider  than  either  of  the  two  streets. 
The  street  beyond  the  intersection  was  known  as  B.  street,  and  was 
so  called  in  an  ordinance  providing  for  the  paving  of  the  thorough- 
fare. It  was  held  that  the  tracks  must  be  located  in  the  centre  of 
the  thoroughfare  created  by  the  junction  of  the  two  streets,  and 
could  not  be  placed  on  the  centre  line  of  C.  street  extended.  Ken- 
nedy V-  Detroit  R.  Co.,  (Mich.,  1896)  66  N.  W.  Rep.  496. 
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Street  Railway— Duty  to  Passengers— Passenger  Burnt. — Plaintiff  was 
riding  on  an  open  smoking  car  of  defendants.  The  driver  of  the 
car  filled  the  place  of  both  conductor  and  driver.  A  passenger  sit- 
ting opposite  plaintiff  attempted  to  throw  a  lighted  match  out  of  the 
car,  and  a  moment  later  plaintiff's  dress  was  discovered  on  fire.  The 
•iriver  immediately  stopped  the  car,  and  plaintiff  ran  off  and  was 
seriously  burnt.  Held,  that  defendant  was  not  liable.  The  court 
said:  "  While  not  insurers,  street-car  companies  are  carriers  of  pas- 
sengers, and  are  held  to  that  high  degree  of  care  that  is  demanded 
of  other  railways  in  carrying  passengers;  that  is  to  say,  the  highest 
degree  of  practicable  care  and  diligence  which  prudent  men  would 
observe  in  a  like  business,  and  under  similar  circumstances.  Jack- 
son ?'.  Railway  Co.,  ii8  Mo.  199,  Clark  v.  Railroad  Co.,  127  Mo. 
197;  Waller  v.  Railway  Co.,  83  Mo.  608;  Furnish  v.  Railway  Co.,  102 
Mo.  438.  But,  conceding  this,  how  could  the  jury  have  reached  a 
different  conclusion  ^  Plaintiff's  counsel  admit  that  the  starting  of 
the  fire  was  in  no  manner  attributable  to  any  negligence  on  part  of  de- 
fendant. A  fellow-passenger  threw  a  lighted  match  into  plaintiff's 
dress  in  an  open  summer  car.  Her  dress  was  of  the  lightest  ma- 
terial, and,  before  defendant's  driver  knew  anything  of  it,  or  by  the 
exercise  of  the  highest  degree  of  care  could  have  anticipated  such 
a  misfortune,  the  unfortunate  lady  was  enveloped  in  fire.  What  did 
prudence  of  the  highest  character  demand  ?  Evidently  the  first, 
step  was  to  stop  the  car.  This  Miss  Barrett,  plaintiff's  own 
witness,  says  the  driver  did  immediately,  and  she  is  corroborated  by 
all  the  other  witnesses  as  to  this.  What  next  ?  Plainly,  to  aid  Jie 
unfortunate  young  lady  by  assisting  in  using  any  and  all  ap  ro- 
priate  means  at  hand  to  extinguish  the  fire.  There  is  not  a  scintilla 
of  evidence  that  the  driver  had  any  appliance  suitable  for  such  a  pur 
pose.  Nor  could  it  be  expected  that  the  proprietor  of  this  horse  car 
on  a  summer  day  would  have  anticipated  that  one  of  its  passengers 
would  be  burned  in  this  way.  The  most  prudent  man  would  never 
have  thought  of  such  an  accident,  nor  have  furnished  such  a  car  in 
such  weather  with  fire  extinguishers.  The  car  was  only  12  feet  long, 
and  the  moment  the  plaintiff  found  she  could  not  escape  through 
the  front  door  she  ran  out  the  rear  door.  The  evidence  of  the 
driver,  who  had  died  in  the  meantime,  was  preserved  in  a  deposition, 
and  he  testified  he  burnt  his  hands  in  the  effort  to  assist  plaintiff  . 
that  he  called  to  Voss,  who  dropped  the  match,  "  to  pull  her  dress 
off  of  her."  Considering  the  rapidity  with  which  her  dress  burned, 
the  circumstances  under  which  it  was  ignited,  the  promptness  of  the 
driver  in  stopping  the  car,  and  the  escape  of  plaintiff  from  the  car 
by  the  rear  door  before  the  driver  could  possibly  reach  her  after 
halting  his  team,  it  must  be  ruled  that  this  deplorable  accident  was 
in  no  manner  the  result  of  any  negligence  or  wrong  on  the  part  of 
defendant  or  its  servant,  but  was  wholly  attributable  to  the  party 
who  carelessly  threw  the  match  into  the  inflammable  material  of 
which  plaintiff's  dress  was  made;  and  there  is  no  evidence  showing 
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that  the  driver  could  have  averted  the  damage  had  he  reached  her 
before  Mr.  Robinson  did.  It  is  due  to  the  driver  to  say  that  the 
allegations  that  he  forced  her  off' the  car  and  treated  plaintiff  bru- 
tally were  not  supported  by  the  evidence  nor  credited  by  the  jury, ' 
and  plaintiff's  evidence  of  his  swearing  at  her  or  pushing  her  can 
well  be  attributed  to  her  very  great  excitement  at  the  time.  The 
verdict  of  the  jury  was  for  the  right  party,  notwithstanding  the 
errors  in  the  instructions,  and  the  judgment  will  not  be  reversed 
under  such  circumstances.  Sullivan  v.  Jefferson  Ave.  R.  Co.,  (Mo., 
1896)  34  S.  W.  Rep.  566. 

Elevated  Railroad— Injunction— Absenceof  Actual  amage. — An  injunc- 
tion against  the  operation  of  an  elevated  railroad,  constructed  in  a 
public  street  in  the  city  of  Ne\/  York  by  authority  of  law,  should 
not  be  granted  at  the  suit  of  an  abutting  owner,  on  proof  of  the 
wrongful  appropriation  of  the  appurtenant  easements  of  light,  air,  and 
access,  when  the  plaintiff  fails  to  show  any  substantial  monetary 
damage  to  his  property,  or  loss  suffered  by  reason  of  the  defendants' 
acts,  but  it  appears  that  by  reason  of  the  presence  and  operation  of  • 
the  elevated  railroad  in  the  street  the  value  of  the  plaintiff's  prop- 
erty has  increased,  and  that  it  has  shared  equally  with  all  the  prop- 
erty in  the  vicinity  in  the  general  increase  of  values.  O'Reilly  v. 
New  York  El.  R.  Co.,  148  N.  Y.  347. 

Denial  of  Injunction— Property  Rights  In  Easements. — The  dismissal, 
on  failure  to  prove  substantial  monetary  damage  of  a  complaint, 
seeking  to  enjoin  the  operation  of  an  elevated  street  railroad  on  the 
ground  of  the  wrongful  appropriation  of  easements  appurtenant  to 
abutting  private  property  is  not  open  to  the  objection  that  the  contin- 
ued tortious  acts  will  eventually  give  th^  defendant  company  title  to 
the  property  rights  w-rongfully  appropriated,  when  the  judgment 
states  that  it  is  without  prejudice  to  the  right  of  the  plaintiff  to 
bring  such  action  as  he  may  thereafter  be  advised,  based  upon  facts 
not  inconsistent  with  those  therein  adjudged.  O'Reilly  f.  New  York 
El.  R.  Co.,  148  N.  Y.  347,  Corning  v.  Troy  Iron  &  Nail  Factory,  40 
N.  Y.  191;  and  Smith  v  Rochester,  38  Hun  (N.  Y.)  612  uf/s/i/i- 
guished,  76  Hun  (N.  Y.)  283  affirmed. 

Action  by  Husband  for  Loss  of  Wife's  Services— Loss  of  Wife's  Services 
by  Children.  -In  Redfield  v.  Oakland  Consolidated  Street  R.  Co., 
(Cal,  1896)  43  Pac.  Rep.  1117,  which  was  an  action  by  a  husband 
for  the  loss  of  his  wife's  services  resulting  from  an  injury  to  her  caused 
by  the  negligence  of  the  defendant,  it  was  said  t?hat  the  jury  could 
not  consider  any  injury  or  damage  suffered  by  the  plaintiff's  children 
from  the  loss  of  their  mother's  services,  but  that  such  loss  of  ser- 
vices could  be  considered  only  so  far  as  it  affected  the  value  of  her 
services  to  the  plaintiff.  ^  A 

Negligence— Hidden  Defect.— In  Texas  &  P.  R.  Co.  v.  Buckalew, 
(Tex  Civ.  App.,  1896)  34  S.  W.  Rep.  165,  where  an  accident  caus- 
ing personal  injuries  resulted  from  a  defect  in  the  axle  of  a  ca» 
wheel,  which  defect  was  unknown  to  defendant  and  could  not  nave 


^r'^Cm"^']        abstracts  of  recent  decisions  433 

been  detected  by  the  most  careful  inspection,  it  was  held  that  a  new 
trial  should  be  granted. 

Action  for  Personal  Injuries-  Loss  of  Time. — In  Texas  &  P.  R.  Co.  v. 
Buckalew,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  165,  it  was  held 
that  in  an  action  for  personal  injuries  loss  of  time  is  an  element  of 
special  damage,  and  must  be  pleaded  to  authorize  proof  thereof. 

Amendment  to  Petition— New  Cause  of  Action. — In  Texas  &  P.  R.  Co. 
V.  Buckalew,  (Tex.  Civ.  App.,  1896)  34  S.  VV.  Rep.  165,  which  was 
an  action  against  a  railroad  company  for  personal  injuries,  it  was 
held  that  an  amendment  to  the  petition  which  set  up,  as  the  cause 
of  the  accident,  a  defective  axle,  the  original  petition  having  alleged 
a  defective  roadbed  as  the  cause,  did  not  introduce  a  new  cause 
of  action,  the  act  complained  of  in  both  cases  being  the  negligent 
derailment  of  the  cars. 

Negligence  —  Aggravation  of  Ill-health. — Recovery  may  be  had  for 
any  aggravation,  caused  by  negligence,  of  a  previous  unhealthful 
condition.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Reagan,  (Tex.  Civ.  App., 
1896)  34  S,  W.  Rep.  796. 

Action  for  Negligence — Testimony  as  to  Pain. — In  an  action  for  negli- 
gence, the  statements  of  witnesses  that  the  plaintiff  suffered  much 
pain  after  the  accident  and  had  to  be  helped  out  of  a  buggy  on 
reaching  home,  are  not  objectionable  as  conclusions  of  opinions. 
Gulf,  C,  &  S.  F.  R   Co.  r.  Reagan,  (Tex.,  1896)  34  S.  W.  Rep.  796. 

Death  by  Wrongful  Act -Alabama  Statute. — Under  the  Alabama 
statute  (Code,  S§  2590,  2591)  allowing  an  action  to  be  brought 
against  the  master  or  employer  of  a  person  killed  by  negligence, 
there  can  be  a  recovery  of  damages  for  the  negligent  killing  of  an 
employe  as  if  he  were  a  stranger;  it  is  not  necessary  to  show  either 
gross  or  wilful  negligence;  and  the  damages  in  the  action  are  lim- 
ited to  the  pecuniary  value  which  the  persons  entitled  to  the  recov- 
ery have  in  the  decedent's  life,  in  other  words,  to  the  sum  which 
the  said  life  would  yield  them  during  its  probable  duration.  Louis- 
ville &  N.  H.  R.  Co.  V,  Graham,  34  S.  \V.  Rep.  229,  citing  Louisville 
&  N.  R.  C.  V.  Orr,  91  Ala.  548;  James  v.  Richmond  &  D.  R.  Co., 
92  Ala.  235,  48  Am.  &  Eng.  R.  Cas.  522;  Louisville  &  N.  R.  Co.  zk 
Trammell,  93  Ala.  350. 

Personal  Injuries— Care  Required  on  the  Part  of  Children. — In  an 
action  for  injuries  to  a  boy  caused  by  a  street  car,  it  was  held  that  an 
instruction  as  to  the  degree  of  care  necessary  to  be  observed  by  the 
plaintiff  should  have  informed  the  jury  that  the  law  required  of  him 
the  exercise  of  care  and  prudence  equal  to  his  capacity,  age,  knowl- 
edge, and  experience.  Van  Natta  v.  People's  Street  Railway,  etc.. 
Co.,  (Mo.,  1896)  34  S.  W.  Rep.  505. 

Damages  for  Personal  Injuries. — Damages  for  personal  injuries  may 
include  compensation  for  physical  and  mental  pain,  for  expenses  of 
treatment,  for  loss  in  earning  capacity,  and,  if  the  injury  is  permanent. 
3  (N.  8.)  A.  &  £.  R  Cas.— 28 
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for  the  probable  impairment  of  the  plaintiff's  ability  to  earn  a  live- 
lihood in  the  future.  Missouri,  K.  &  T.  R.  Co.  v.  McGlamory, 
(Tex.,  1896)  34  S.  W.  Rep.  359. 

Negligence  from  Violation  of  Municipal  Ordinance.— Where  a  valid 
municiijal  ordinance  made  it  an  offense  punishable  by  fine  for  any 
corporation  to  run  a  locomotive  without  ringing  the  bell  before 
starting,  and  during  the  time  the  locomotive  might  be  in  motion, 
within  the  corporate  limits,  a  violation  of  said  ordinance  within  the 
yards  of  a  railroad  company  was  held  to  be  negligence  per  se,  it  ap- 
pearing that  the  yards  were  uninclosed,  of  considerable  extent,  and 
within  the  city  limits.  Missouri,  K.  &  T.  R.  Co.  v,  McGlamory, 
(Tex.,  1896)  34  S.  W.  Rep.  359. 

Dannages  for  Permanent  Injury — Expectation  of  Life.— In  an  action  for 
damages  by  negligence,  it  is  permissible,  where  the  plaintiff  appears 
to  have  been  permanently  injured,  to  introduce  evidence  as  to  his 
expectancy  of  life,  as  affecting  the  measure  of  damages.  Missouri, 
K.  &  T.  R.  Co.  V.  McGlamory,  (Tex.,  1896)  34  S.  W.  Rep.  359,  a'fing 
Texas  Mexican  R.  Co.  v,  Douglass,  69  Tex.  699;  Galveston,  H.  & 
S.  A.  R.  Co.  7'.  Cooper,  2  Tex.  Civ.  App.  42,  85  Tex.  431. 

Failure  to  Keep  Switches  Bloclted — Accident  from  Catching  Foot  In 
Switch. — A  railroad  is  under  no  obligations  to  persons  using  its  track 
in  its  private  yard,  as  a  footway,  to  block  or  fill  in  the  switches  so  as 
to  prevent  pedestrians  from  catching  their  feet  therein.  Interna- 
tional &  G.  N.  R.  Co.  V.  Lee,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep. 
160,  distinguishing  Gulf  C.  &  S.  F.  R.  Co.  v.  Walker,  70  Tex.  128. 

Repealed  Statute.— On  petition  of  the  municipal  officers  of  Pownal, 
the  county  commissioners  of  Cumberland  county  adjudged  that  a 
flagman  was  necessary  at  the  intersection  of  the  railway  with  a  cer- 
tain highway  in  that  town.  But  by  an  amendment  to  the  statute 
which  took  effect  after  the  hearing  before  the  commissioners,  and 
prior  to  their  decision,  jurisdiction  of  the  subject-matter  embraced 
in  the  petition  was  taken  from  the  county  commissioners,  and  con- 
ferred upon  the  railroad  commissioners,  without  any  saving  clause 
respecting  proceedings  then  pending.  Held^  that  the  amendment  to 
the  act  invalidated  the  decision  of  the  county  commissioners  sub- 
sequently rendered.  Grand  Trunk  R.  Co.  v,  Cumberland  County, 
(Me.,  1895)  33  Atl.  Rep.  988. 

Excessive  Verdict.— A  verdict  of  $12,500  was  not  excessive  for  an 
injury  causing  partial  paralysis  of  one  arm,  and  the  loss  of  the  right 
leg,  of  a  man  32  years  of  age,  who  was  earning  from  $125  to  $150 
per  month.  Texas  &  P.  R.  Co.  v,  Johnson,  (Tex.  Civ.  App.,  1896) 
34  S.  W.  Rep.  i86. 

Whether  Verdict  for  Wrongful  Death  Excessive.— In  St.  Louis  &  S.  F. 
R.  Co.  V.  French  (Kan.,  1896),  44  Pac.  Rep.  12,  it  was  held,  under 
the  circumstances  that  a  verdict  for  $4500  was  not  excessive.  The 
court  said:  "  The  verdict  was  for  the  sum  of  $4500,  and  the  plain- 
tiff in  error  claims  that  this  is  excessive.     At  the  date  of  his  death, 
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Frank  French  was  34  years  of  age,  and  his  life  expectancy  was  32 
years.  He  was  the  only  son  of  the  plaintiff,  a  widow,  then  59  years 
of  age,  and  was  a  single  man,  earning  $60  to  $75  per  month,  and  he 
had  resided  with  and  wholly  supported  his  mother  for  10  years. 
The  trial  court  approved  the  verdict,  and  it  is  not  so  excessive  as  10 
warrant  interference  by  this  court.  Some  questions  are  raised  upon 
the  admission  of  testimony  and  as  to  certain  answers  to  particular 
questions  of  fact,  but  we  do  not  deem  them  material.  The  judg- 
ment will  be  affirmed." 

Personal  Injuries — Res  Gestae — Statement  Made  within  Five  Minutes 
after  Accident.— In  Eastman  7^  Boston,  etc.,  R.  Co.,  (Mass»,  1896)  43 
N.  E.  Rep.  115,  it  was  held  that  statements  made  by  plaintiff  as  to 
the  cause  of  the  accident,  in  which  he  was  injured,  and  for  which 
he  sued,  five  minutes  after  the  occurrence,  were  inadmissible  as  res 
gestce.  In  support  of  this  the  court  cited  Lane  v.  Bryant,  9  Gray 
(Mass.)  245;  Com.  v.  Hackett,  2  Allen  (Mass.)  136;  Com.  v,  Mc- 
Laughlin, 5  Allen  (Mass.)  507  ;  Williamson  z'.  Cambridge  R.  Co.,  144 
(Mass.)  148,  30  Am.  &  Eng.  R.  Cas.  636. 

Instruction — Failure  to  Give  Signals — Crossings. — In  Central  Texas  & 
N.  W.  R.  Co.  V.  Nycum,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  460, 
an  instruction  that  a  verdict  must  be  found  for  plaintiff  unless  the 
whistle  was  sounded  80  rods  before  the  crossing  was  reached,  was 
held  erroneous,  where  it  appeared  from  the  evidence  that  the  station 
from  whence  the  engine  started  was  less  than  80  rods  from  the  cross- 
ing. 

Instruction — Whether  Failure  to  Give  Signals  Alone  will  Render  Railroad 
Liable— In  Central  Texas  &  N.  W.  R.  Co.  v.  Nycum,  (Tex.  Civ. 
App.,  1896)  34  S.  W.  Rep.  460,  it  was  held  that  mere  failure  to  give 
signals  required  by  statute  will  not  of  itself  render  the  railroad  com- 
pany liable  ;  there  must  be  some  connection  between  the  negligence 
and  the  injury  inflicted.  Houston  &  Texas  Cent.  R.  Co.  v.  Nixon, 
52  Tex.  19. 

Railroad  Crossing— Signals. — A  person  approaching  a  railway  cross- 
ing, has  the  right  to  expect  that  the  railway  company  will  give  such 
signals  of  the  approaching  train,  by  ringing  the  bell  or  blowing  the 
whistle,  as  the  law  requires.  Texas  &  P.  R.  Co,  v,  Spradling,  (U. 
S.  Circ.  Ct.  App.,  5th  Circuit,  Jan.  21,  1896)  72  Fed.  Rep.  152, 
citing  International   &  G.  N.  R.  Co.  v.  Graves,  59  Tex.  330. 

Sunday. — It  is  no  defense  to  an  action  for  personal  injuries  that 
the  accident  took  place  on  Sunday,  since  Massachusetts  statute 
1884,  ch.  37,  expressly  provided  that  the  provisions  of  the  public 
statutes  relating  to  the  Lord's  day  shall  not  constitute  a  defense  to 
an  action  for  a  tort  or  injury  suffered  by  a  person  on  that  day. 
Jordan  v.  New  York,  N.  H.  &  H.  R.  Co.,  (Mass.,  1896)  43  N.  E. 
Rep.  112. 

Personal  Injuries— Duty  of  Railroad— Hole  in  Toilet  Room. —  The 
plaintiff  went  to  the  defendant's  passenger  station  in  Holbrook  to 
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take  a  train  for  South  Braintree.  She  bought  a  ticket,  and  passed 
from  the  ladies*  waiting  room  into  the  ladies'  toilet  room,  which 
opened  out  of  the  waiting  room.  There  was  no  light  in  any  part  of 
the  station,  except  the  ticket  office.  The  door  of  the  toilet  room 
was  open.  The  plaintiff  had  often  been  there  before,  and  was 
familiar  with  the  place.  She  had  occasion  to  use  the  toilet  room, 
and  when  she  felt  with  her  hand  for  the  seat  she  failed  to  find  it, 
and  fell  through  an  opening  in  the  floor  and  was  injured.  The 
opening  of  the  station  for  the  sale  of  tickets  upon  a  train  which 
was  about  to  pass  over  the  railroad,  and  the  condition  of  the  sta- 
tion at  tte  time,  were  an  invitation  to  persons  to  come  there  if  they 
wished  to  take  a  train  ;  and  the  maintenance  of  a  toilet  room  for  a 
long  time  previously,  the  door  of  which  was  then  open,  was  an  in- 
vitation to  lady  passengers  to  enter  if  they  wished  to  use  it.  Held^ 
that  railroad  company  was  liable.  Jordan  v.  New  York,  N.  H.  & 
H   R.  Co.,  (Mass.,  1896)  43  N.  E.  Rep.  iii. 

Railway  Crossings — Necessary— Questions  for  Jury. — Whether  crossings 
are  necessary  under  Code  of  Miss.  1892,  §  3561,  is  a  question  for  the 
jury,  and  necessary  in  this  case  means  reasonably  convenient. 
Alabama  &  V.  R.  Co.  z\  Odeneal,  (Miss.,  1895)  '9  So.  Rep.  202. 

Farm  Crossings— Stock  Killing.— A  railroad  of  the  appellant  ran 
north  and  south.  On  the  east  side  of  the  railroad  adjacent  to  it, 
and  parallel  therewith,  was  a  public  highway.  At  the  crossing  in 
question,  the  appellee  owned  the  real  estate  west  of  the  railroad, 
and  also  owned  the  real  estate  east  of  the  highway.  The  crossing 
in  connection  with  lanes  or  ways  extending  both  east  and  west 
through  appellee's  land  had  been  maintained  by  the  appellant  for  at 
least  38  years.  The  lanes  and  ways  had  been  maintained  by  appellee 
and  his  tenants.  At  the  time  of  the  accident  the  railroad  was  fenced 
on  the  east  side  with  the  exception  of  a  space  40  feet  in  length  to 
the  crossing.  No  cattle  were  then  maintained  on  the  south  side  of 
the  crossing.  The  animals  got  out  of  the  enclosure  on  to  the  public 
highway  till  they  came  to  the  crossing,  where  they  entered  on  appel- 
lant's right  of  way,  and  then  went  south  on  the  railroad  about  300 
feet,  where  they  were  struck.  The  crossing  had  been  used  by  the 
public  in  reaching  the  highway  from  the  west  for  38  years.  As 
before  observed,  the  railroad  separates  the  land  owned  by  the 
appellee  on  the  west  side  from  the  public  highway  on  the  east  side. 
Held^  that  under  the  circumstances,  the  court  would  not  be  justified 
in  saying  that  the  only  inference  which  could  be  fairly  drawn  by- 
reasonable  men  from  the  evidence  was  that  the  crossing  in  question 
was  a  private  farm  crossing  within  the  meaning  of  sections  5320  and 
5321,  Rev.  St.  1894,  and  that  it  was  the  duty  of  the  appellee  to  erect 
and  maintain  bars  or  a  gate  40  feet  in  length  in  the  fence  separating 
the  right  of  way  from  the  public  highway.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  McAfee,  (Ind.,  1896)  43  N.  E.  Rep.  36. 

Master  and  Servant— Wrongful  Discharge— Burden  of  Proof.— In  Rosen- 
berger  v.  Pacific  Coast  R.  Co.,  (Cal.,  1896)  43  Pac.  Rep.  963,  the 
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court  said :  "  Whi!e  it  is  the  duty  of  an  employ6  who  has  been 
wrongfully  dischiiged  to  seek  other'employment,  and  thus  diminish 
the  damages  sustained  by  him,  he  is  not  required,  as  a  condition  of 
recovery,  to  show  that  he  has  made  such  endeavor  and  failed.  The 
burden  is  on  the  defendant  to  show  that  he  could,  by  diligence,  have 
obtained  employment  elsewhere.  Whatever  compensation  may 
have  been  received  in  such  employment  is  also  to  be  shown  by  the 
defendant  in  mitigation  of  damages  ;  otherwise,  the  damages  will 
be  measured  by  the  salary  or  wages  agreed  to  be  paid." 

Master  and  Servant— Yearly  Hiring.— Where  a  statute  provides  that  a 
servant  is  presumed  to  have  been  hired  for  such  length  of  time  as 
the  parties  adopt  for  the  estimation  of  wages,  a  hiring  at  a  stated 
yearly  salary  constitutes  a  contract  for  a  year,  which  is  not  altered 
by  the  fact  that  the  salary  is  paid  monthly,  or  by  the  custom  of  the 
defendant  railroad  company,  or  of  all  railroad  companies,  to  hire  by 
the  year.  Rosenberger  z/.  Pacific  Coast  R.  Co.,  (Cal.,  1896)  43  Pac. 
Rep.  963. 

Negligence- Question  for  Jury.— In  Bonnet  v.  Galveston,  H.  &  S.  A. 
R.  Co.,  (Tex.,  1895)  33  S.  W.  Rep.  334,  the  decedent,  who  had  been 
in  the  employment  of  the  defendant  company  about  three  weeks,  was 
set  to  work  with  three  others,  in  the  presence  of  a  foreman,  in  remov- 
ing from  a  railroad  bridge  guard-rails  which  were  20  feet  long  and 
weighed  400  pounds.  One  of  the  workmen  stumbled,  whereby  the 
whole  weight  of  one  end  of  the  rail  was  thrown  upon  the  decedent, 
causing  him  to  fall  from  the  bridge,  in  consequence  of  which  he  died. 
Held,  that  the  question  of  the  negligence  of  the  company  and  of  the 
assumption  of  the  risk  by  the  deceased  were  for  the  jury. 

Master  and  Servant— Negligence— Assumption  of  Risk. — In  Bonnet  v. 
Galveston,  H.  &  S.  A.  R.  Co.,  (Tex.,  1895)  ZZ  S.  W.  Rep.  334,  it 
was  held  to  be  negligence  for  a  master  to  subject  his  servant  to  a 
risk  not  ordinarily  incident  to  the  employment,  unless  the  extra- 
ordinary hazard  be  obvious  to  the  servant,  or  he,  in  some  manner, 
be  apprised  of  it.  Said  the  court:  **  That  the  servant  assumes  the 
risks  ordinarily  incident  to  his  employment  is  elementary  law.  It  may 
also  be  conceded  that  the  master  has  the  right  to  conduct  his  business 
in  his  own  way,  and  that  his  servant  cannot  recover  for  injuries  re- 
sulting from  the  unusually  dangerous  manner  in  which  the  business 
is  carried  on,  provided  he  know  of  the  danger  in  time  to  quit  the 
employment  before  incurring  it.  But  the  servant,  in  the  absence  of 
such  knowledge,  has  the  right  to  assume  that  that  master  knows  his 
business,  and  that  he  will  conduct  it  in  a  reasonably  safe  and  pru- 
dent manner.  If  the  master  warn  him,  or  if  the  danger  be  obvious 
to  an  inexperienced  man,  or  if  it  be  not  obvious,  and,  being 
experienced,  the  servant  become  aware,  before  he  enters  upon  its  per- 
formance, that  the  master's  work  is  carried  on  in  a  dangerous  man- 
ner, he  assumes  the  risks  incident  to  the  business  as  actually  con- 
duct^.    If  the  master  and  servant  stand  upon  an  equal  footing 
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with  respect  to  a  knowledge  of  the  danger,  then,  in  case  of  an  acci- 
dent as  a  result  of  the  danger,  the  master  is  exonerated.  The  ser- 
vant owes  no  duty  of  inspection.  He  assumes  the  risks  of  a  danger 
of  which  he  has  actual  knowledge,  and  of  such  hazards  as  he  would 
have  learned  by  the  exercise  of  that  ordinary  circumspection  which 
a  prudent  man  would  use  in  the  particular  employment.  Since,  in 
the  absence  of  knowledge  to  the  contrary,  he  may  rely  upon  the  as- 
sumption that  the  master  will  do  his  duty,  he  is  under  no  obligation 
to  look  out  for  the  master's  negligence;  but  he  cannot  shut  eyes  to 
dangers  that  are  obvious  to  an  ordinary  man,  or  to  an  experienced 
man  if  he  be  experienced." 

Assumption  of  Risk  of  Employment. — In  Missouri,  etc.,  R.  Co.  ?'. 
Spellman,  34  S.  \V.  Rep.  298,  it  was  held  that  it  is  a  general  princi- 
ple that  a  servant  assumes  all  the  risks  ordinarily  incident  to  the 
business,  and  where  he  has  equal  facilities  with  the  master  for  as- 
certaining the  danger  incident  to  the  labor  in  which  he  is  engaged, 
he  takes  the  risk  upon  himself.  Citing  Galveston,  H.  &  S.  A.  R. 
Co.  V,  Lempe,  59  Tex.  19,  11  Am.  &  Eng.  R.  Cas.  201;  Texas  & 
Pac.  R.  Co.  v,  French,  86  Tex.  96.  In  that  case  the  appellee  was 
injured  by  falling  earth  while  scooping  out  gravel. 

Incompetency  of  Fellow-servant. — Plaintiff,  a  conductor  on  section  i 
of  defendant's  train,  was  injured  in  a  rear-car  collision  with  section 
2,  which  was  following  plaintiff's  section.  The  injury  was  alleged 
to  have  occurred  through  the  incompetency  of  the  conductor  in 
charge  of  section  2.  The  trial  court  charged  in  effect  that  if  de- 
fendant had  knowledge  of  the  conductor's  incompetency,  and  re- 
tained him  in  its  service,  and  the  injury  inflicted  upon  the  plaintiff 
was  brought  about  by  that  incompetency,  the  company  would  be 
liable,  even  though  the  plaintiff  knew  of  such  incompetency,  pro- 
vided he  did  not  further  know  that  the  incompetent  conductor  was 
in  charge  of  the  train  following  him.  The  latter  part  of  this  charge 
was  held  error.  The  court  said:  *  The  charge  which  we  feel  con- 
strained to  condemn  assumes,  under  the  facts,  that,  though  the 
plaintiff  knew  th  it  Roberts  was  incompetent  as  a  conductor,  and 
though  he  further  knew  that  this  incompetent  conductor  might  be 
engaged  in  the  management  of  any  train  on  the  defendant's  line,  the 
plaintiff  would  yet  be  exonerated  from  any  responsibility  or  shielded 
from  the  consequences  of  any  risk  growing  out  of  his  knowledge  of 
such  incompetency,  on  the  sole  condition  that  he  did  not  know,  or 
could  not  in  the  exercise  of  ordinary  care  ascertain,  the  actual  where- 
abouts and  employment  of  the  reckless  conductor.  Such  we  do  not 
understand  to  be  the  law.  If  the  plaintiff,  Johnson,  knew  of  the 
reckless  character  of  the  conductor  (or  the  extra  conductor)  Roberts, 
and  if  he  knew  that  the  latter  might  be  in  charge  of  any  train  with 
which  the  plaintiff  might  come  in  contact,  as  in  the  common  service, 
then  he  necessarily  knew  of  the  hazard  incident  to  his  employment ^ 
and,  continuing  in  the  service  without  complaint  or  protest,  he  m.ust 
be  held  to  have  assumed  the  risk  connected  with  his  employment. 
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Texas  M.  R.  Co.  v.  Whitmore,  58  Tex.  286,  1 1  Am.  &  Eng.  R.  Cas. 
195:  St  Louis,  A.  &  T.  R.  Co.  v.  Lemon,  ^^  Tex.  146."  Texas  & 
P.  R.  Co.  V.  Johnson,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  186. 

Master  and  Servant — Defective  Car — Negligence — Weight  of  Evidence! 
— The  plaintiff,  while  in  the  performance  of  his  duty  as  brakeman, 
descended  from  the  top  of  a  box  car  over  the  end  next  to  the 
tender,  with  face  towards  the  car,  and  tried  to  pull  the  coupling  pin, 
with  his  feet  on  the  lower  round  of  the  ladder,  and  his  right  hand 
on  the  second  or  third  round ;  but  the  pin  would  not  come  out, 
either  on  account  of  a  crook  in  it  or  the  strain  upon  it.  He  took 
hold  of  it,  and  turning  it  half-way  round,  pulled  it  out  and  laid  it 
down  upon  the  deadwood.  The  engine  had  begun  to  move 
towards  the  siding  and  was  in  motion  when  he  pulled  the  pin.  He 
swung  round  in  a  position  to  go  up  the  ladder,  and  while  in  a  sit- 
ting posture  was  caught  and  jammed  against  the  car  by  the  tender, 
and  his  hip  was  dislocated.  Helii,  that  the  evidence  was  so  prepon- 
derating in  favor  of  the  defendant,  not  only  in  respect  to  the  sound- 
ness of  the  car,  but  also  in  respect  to  the  reasonable  performance  of 
duty  on  the  part  of  the  defendant  in  furnishing  reasonably  safe  and 
proper  appliances,  that  the  jury  were  not  justified  in  rendering  a 
verdict  for  the  plaintiff.  See  Roberts  v.  Railroad,  83  Me.  298; 
Roberts  z\  Boston  &  M.  R.  Co.,  (Me.,  1896)  34  Atl.   Rep.  28. 

IVIaster  and  Servant— Safety  of  Tools  and  Machinery. — An  employ6  is 
entitled  to  assume  that  the  machinery  furnished  by  his  master  is  not 
defective,  and  that  the  tools  supplied  in  the  prosecution  of  his  daily 
work  are  reasonably  safe  for  the  purpose  for  which  they  are  used. 
Gulf,  C.  &  S.  F.  R.  &  Co.  v.  Kelly,  (Tex.  Civ.  App.,  1896)  34  S.  W. 
Rep.  140  ;  Ohio  Valley  R.  Co.  v,  McKinley,  (Ky.,  1895)  33  S.  W. 
Rep.  186. 

Railroad  Crossing— Care  In  Approaching,— In  Texas  &  P.  R.  Co.  v. 
Spradling,  (U.  S.  C.  Ct.  App.,  5th  Circuit,  Jan.  21,  1896)  72  Fed. 
Rep.  152,  the  court  sai  i  :  "  Since  both  parties  are  charged,  we 
think,  with  the  mutual  duty  of  keeping  a  careful  lookout  for  danger, 
and  since  the  degree  of  diligence  to  be  exerted  on  either  side  is  such 
as  a  prudent  person  would  exercise  under  the  circumstances  of  the 
case  endeavoring  fairly  to  perform  his  duty,  each  has  the  right  to 
expect  that  the  other  will  do  his  duty.  This  language  does  not  im- 
port that  either  is  absolved  from  the  duty  of  ordinary  care.  To 
illustrate,  an  engineer  may  perceive  a  person  driving  a  wagon  ap- 
proaching a  crossing.  His  train,  let  us  say,  is  running  at  a  high 
speed,  to  conform  to  the  requirements  of  the  schedule  for  trains  as 
prescribed  by  the  company.  When  he  gives  the  appropriate  signal 
for  the  crossing  he  has  the  right  to  expect  that  the  person  in  control 
of  the  team  will  not  drive  on  the  track,  but  will  stop.  The  engineer 
surely  need  not  stop  every  time  he  sees  an  approaching  team.  And 
if,  without  fault  on  his  part,  collision  results,  the  railway  company 
will  not  be  liable  for  the  damage.  It  follows  that  one  driving  the 
wagon  has  the  right  to  expect  that  the  engineer  will  give  the  signal. 
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If  care  is  taken  to  listen  to  the  signal,  and  none  is  heard,  and,  not 
aware  of  the  approaching  train,  the  wagon  is  driven  on  the  track, 
and  the  collision  results,  the  railway  company  will  be  liable." 

Alighting  from  Moving  Train— Negligence  per  se.— In  Louisville  &  N. 
R.  Co.  V.  Depp,  (Ky.,  1895)  33  S.  VV.  Rep.  417,  it  appeared  that 
the  plaintiff  got  off  the  train  some  450  yards  from  the  station,  while 
the  train  was  running  at  the  rate  of  18  or  20  miles  per  hour.  It 
was  held  that  his  undertaking  to  leave  the  car  while  in  motion  at 
that  rate  of  speed  was  negligence  /f€r  s€  and  barred  his  right  of 
recovery.     For  s.  c.  on  a  prior  appeal,  see  14  S.  W.  Rep.  363. 

Contributory  Negligence — Failure  to  Sound  Whlstloi— Where  the  testi- 
mony of  the  person  injured  shows  that  he  saw  the  train  approaching 
and  attempted  to  run  across  the  track  in  front  of  it,  in  doing  which 
he  was  struck  and  injured,  he  cannot  recover,  even  though  there  was 
a  failure  to  sound  the  whistle.     Said  the  court  :  "  It  was  the  duty 
of  the  engineer,  approaching  the  station,  to  sound  the  whistle  at  a 
point  some  distance  from  the  station.     Witnesses  were   introduced 
by  appellant  whose  testimony  tended  to  prove  that  the  engineer  did 
not  sound  the  whistle,  while  all  the  officers  and  servants  on  the  train 
testify  it  was  done.     It  seems  to  us  that  if  there  was  a  failure  to 
sound  the  whistle,  such  failure  would  not  entitle  the  appellant  to 
recover.     The  object  in  requiring  the  whistle  to  be  sounded  and 
bells   to  be  rung  is  to  give  notice  of  the   approach  of  the  train. 
The  appellant  discovered  the  train  was  coming  and   he  negligently 
attempted  to  cross  the  track  in  front  of  it.     It  cannot  be  said  that 
a  failure  to  sound  the  whistle  was  the  proximate  cause  of  the  in- 
jury."    Helm   V.   Louisville   &  N.  R.   Co.,  (Ky.,   1895)  33    S.  W. 
Rep.  396. 

Contributory  Negligence— Setting  Aside  Verdict.— In  St.  Louis  &:  S.  F. 
R.  Co.  V  French,  (Kan.,  1896)  44  Pac.  Rep.  12,  it  was  held  that 
there  being  evidence  in  the  case  from  which  the  jury  might  reason- 
ably draw  the  inferences  that  the  deceased  brakeman  was  in  the 
exercise  of  ordinary  care,  and  that  the  engineer  was  not,  the  general 
verdict  in  the  plaintiff's  favor  cannot  be  disturbed  by  this  court  on 
the  ground  of  its  lack  of  support  by  the  evidence. 

The  court  said  :  "  The  plaintiff  in  error  claims  that  no 
negligence  was  shown  on  its  part,  and  that  the  death  of  Frank 
P>ench  was  the  result  of  his  own  negligence,  or  was  acci- 
dental, and,  among  others,  the  case  of  McDermolt  v.  Rail- 
road Co.,  56  Kan  ,  43  Pac.  Rep.  248,  is  cited  as  appli- 
cable. There  are  some  points  of  similarity  between  this  case 
and  that.  In  each  a  brakeman  was  killed,  while  making  a  flying 
switch,  by  falling  on  the  track  and  being  run  over  by  the  cars.  But 
in  that  case  the  jury  found  that  the  engineer  was  under  the  control 
of  the  brakeman  as  to  slacking  up  and  going  ahead,  and  that  the 
engineer  obeyed  the  signals  given  him  by  the  brakeman;  and  it 
appears  that  the  latter  was  on  a  car,  not  seemingly  in  a  place  of 
usual  danger,  when  he  was  jolted  off  at  the  crossing  of  another  rail- 
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road  track.  In  the  present  case,  however,  the  brakeman  was  known 
by  the  engineer  to  be  in  a  place  of  unusual  peril,  with  a  very  slight 
foothold,  and  little  opportunity  of  steadying  himself;  and  the  evi- 
dence on  the  part  of  the  plaintiff  shows  that  the  engine  was  moved 
suddenly  and  rapidly  after  the  pulling  of  the  pin,  without  any  signal 
from  French.  As  to  the  plan  of  taking  out  the  cars  and  putting 
them  in  the  train  by  the  method  of  a  flying  switch,  the  conductor 
testified  that  he  did  not  remember  giving  any  ordeis,  but  that  it  was 
just  a  mutual  understandinf(  that  it  was  necessary  to  do  it  that  way, 
and  that  they  did  the  work  just  as  they  had  always  done  in  taking 
cars  out  from  that  track  to  place  in  a  train;  and  the  fact  that  the 
conductor  took  a  position  at  the  east  switch  stand  of  the  stock  train 
is  a  circumstance  tending  to  show  that  he  expected  the  work  to  be 
done  by  means  of  a  flying  switch.  And  if  this  was  the  usual  and 
quicker  method,  and  that  which  the  conductor  either  ordered  or 
acquiesced  in,  we  cannot  declare,  as  a  matter  of  law,  that  French 
was  guilty  of  negligence  by  participating  in  the  work,  although  it 
was  not  the  safest  method;  and  whether  he  was  in  the  exercise  of 
ordinary  care  or  not  was  a  question  for  the  jury  to  determine.  And 
there  was  evidence  of  negligence  on  the  part  of  the  engineer  which, 
if  credited  by  the  jury,  was  sufficient  to  justify  their  general  verdict 
in  favor  of  the  plaintiff  below." 

Stopping  and  Listening.  — Failure  of  a  ])erson  to  stop  and  listen  be- 
fore attempting  to  cross  with  a  vehicle  the  railroad  track  of  a  public 
highway  is  not  per  se  contributory  negligence.  Whether  the  party 
acted  with  proper  care  and  vigilance  is  a  question  for  the  jurv. 
Cincinnati,  N.  O.  &  T.  R  R.  Co.  v,  Wright,  (Ky .  1896)  34  S.  W. 
Rep.  ^26/foiio7inng  21  S.  W,  Rep.  581. 

Failure  to  Look  and  Listen.— Failure  to  look  and  listen  before  cross- 
ing a  railroad,  where  a  traveler  can  see  for  a  long  distance  up  and 
down  the  track,  is  contributory  negligence;  but  it  is  otherwise  if  it 
appears  that  he  could  not  have  heard  or  seen  if  he  had  taken 
these  precautions.  Martin  r.  Little  Rock  &  Ft.  S.  R.  Co.,  (Ark., 
1896)  34  S.  W.  Rep.  545,  citing  Railway  Co.  v.  Cullen,  54  Ark.  431; 
Railway  Co.  v,  Tippett,  56  Ark.  459;  Smedis  v.  Brooklyn  &:  R.  B. 
R.  Co.,  88  N.  Y.  13,  8  Am.  &  Eng.  R.  Cas.  445. 

Contributory  Negligence— Catching  Foot  in  Switch.— In  International 
&  G.  N.  R.  Co.  V,  Lee,  (Tex.  Civ.  App.,  1896)  34  S.  W.  Rep.  160,  it 
was  held  that  contributory  negligence  might  be  implied  where  de- 
ceased caught  his  foot  in  the  switch,  and  was  run  over,  he  being  in 
the  habit  of  walking  on  the  track  of  defendant's  railways,  and  well 
knowing  the  position  of  the  switches  and  the  condition  of  the  track. 

Contributory  Negligence— Riding  on  Footboard  of  Engine. — In  Wilcox 
V,  San  Antonio  &  A.  P.  R.  Co.,  (Tex.  Civ.  App.,  1895)  33  S.  W.  Rep. 
379,  it  was  held  that  a  person  riding  on  the  front  footboard  of  an 
engine,  at  the  invitation  of  defendant  railroad  employes,  was  guilty 
of  contributory  negligence,  and  could  not  recover  for  injuries  sus- 
tained through  the  negligent  running  of  the  engine  by  the  engineer. 
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Who  are  Passengers— Riding  on  Engine. — A  party  riding  upon  a 
switch  engine,  upon  the  invitation  of  the  railroad's  employes,  is  not 
a  passenger,  if  he  knew  that  the  switch  engine  was  not  used  for  car- 
rying passengers.  Wilcox  v.  San  Antonio  &  A.  P.  R.  Co.,  (Tex.  Civ. 
App.,  1895)  33  S.  W.  379. 

Contributory  Negligence  Question  for  Jury. — In  an  action  to  re- 
cover for  personal  injuries,  where  the  defense  is  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  court  cannot  take  the  case 
from  the  jury,  and  determine  as  a  matter  of  law  that  the  plaintiff 
was  negligent,  w^aere  the  standard  of  care  required  of  him  was  a  sub- 
ject upon  whicti  different  opinions  might  be  entertained,  and  where 
the  facts  shown  and  inferences  to  be  drawn  from  them  were  such 
that  reasonable  minds  might  differ  with  respect  to  whether  he  had 
acted  as  a  reasonably  prudent  man  should  have  done  under  the  cir- 
cumstances. Beaver  ZK  Atchison,  T.  &  S.  F.  R.  Co.,  (Kan.,  1896)  43 
Pac.  Rep.  1 136. 

Married  Woman —Contributory  Negligence— Pleading. — In  an  action 
by  a  husband  and  wife  for  personal  injuries  sustained  by  the  wife, 
contributory  negligence  of  the  husband,  to  avail  as  a  defense,  must 
be  pleaded.  Missouri,  K.  &  T.  R.  Co.  v,  Jamison,  (Tex.  Civ.  App., 
1896)  34  S.  W.  Rep.  674. 

Contributory  Negligence — Railroad  Crossing — Failure  to  Give  Signals* — 
Plaintiff  approached  a  railroad  crossing  along  a  highway  running 
parallel  with  the  railroad.  The  train  could  have  been  seen  by  him 
from  any  point  along  the  highw^ay  within  several  hundred  feet  of 
the  crossing  at  a  distance  of  at  least  800  feet,  but  he  failed  to  look. 
Ile/(/,  that  he  could  not  recover  even  though  the  railroad  company 
was  guilty  of  negligence  as  to  the  signals  required  by  statute  on  ap- 
proaching a  crossing.  Miller  v,  Terre  Haute  &  I.  R.  Co.,  (Ind.,  1896) 
43  N.  E.  Rep.  257. 

Contributory  Negligence — Special  Verdict. — A  special  verdict  found 
that  appellant  was  a  section  hand  in  appellee's  employ.  The  fore- 
man ordered  appellant  to  assist  in  carrying  a  heavily  loaded  hand-car 
around  a  caboose.  The  ground  being  uneven,  and  stubs  protruding, 
the  carrying  of  the  hand-car  was  dangerous  and  unsafe,  as  appellee 
well  knew.  Appellant  had  noty^  and  could  not,  have  examined  the 
ground  or  learned  of  the  dangers  of  carrying  the  car.  Carrying  the 
car  thus  loaded  imposed  upon  appellant  an  extra  hazard  not  con- 
templated by  his  employment.  Appellant,  while  walking  forward 
behind  the  car  to  carry  it,  struck  his  foot  against  a  snag,  and  was 
thereby  thrown  down  and  injured.  The  floor  of  the  car  wholly  ob- 
structed his  view  of  the  stubs  and  snags  beneath  it.  He/d,  that 
those  facts  were  insufficient  to  support  a  conclusion  that  appellant 
was  free  from  any  contributory  negligence,  as  it  did  not  appear  but 
that  he  might  have  discovered  by  looking  forward  over  the  car  that 
the  ground  was  uneven  and  obstructed  by  snags.  Terry  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.,  (Ind.  App^  1896)  43  N.  E.  Rep.  273. 

Inferential  facts  of  due  care  and  freedom  from  fault  cannot  be 
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given  effect  unless  the  primary  facts  uj)on  which  they  are  founded 
are  such  that  the  conclusion  announced  may  reasonably  be  drawn 
therefrom.  Terry  v,  Louisville,  N.  A.  &  C.  R.  Co.,  (Ind.  App.  1896) 
43  N.  E.  Rep.  273. 

Contributory  Negligence — Passing  between  Opening  in  a  Long  Train  of 
Cars  in  a  Freight  Yard. — It  was  held  contributory  negligence  in  a  girl 
of  13  years  of  age  to  pass  through  an  opening  in  a  line  of  freight 
cars  in  defendant's  yard,  the  cars  being  in  motion,  and  there  being 
a  space  of  only  six  or  eight  feet  between  them.  Wallace  v.  New 
York,  N.  H.  &  H.  R.  Co.,  (Mass.  1896)  42  N.  E.  Rep.  1125. 

Contributory  Negligence— Finding  of*  Jury  on  Conflicting  Evidence. — 
In  an  action  for  personal  injuries  by  an  employe  of  a  corporation, 
where  it  is  shown  that  the  defendant  was  guilty  of  negligence  in  its 
duty  to  its  servants,  and  where  conflicting  evidence  is  given  as  to 
contributory  negligence  on  the  part  of  the  plaintiff,  a  finding  of  the 
jury  in  favor  of  the  plaintiff  will  not  be  disturbed.  Ohio  Valley  R. 
Co.  V.  McKinley,  (Ky.,  1895)  33  S.  W.  Rep.  186. 

Negligence— Injury  to  Brakeman — Contributory  Negligence. — In  an 
action  to  recover  damages  caused  by  the  alleged  negligent  killing  of 
plaintiff's  intestate,  a  brakeman  upon  one  of  defendant's  freight 
trains,  while  he  was  coupling  a  flat  car  loaded  with  rails  which  pro- 
jected over  the  deck  of  the  car — held,  that  defendant's  negligence 
in  attempting  to  haul  the  car^  in  its  then  condition  was  for  the  jury 
to  determine. 

The  law  is  that  there  must  be  a  want  of  ordinary  care,  under  the 
circumstances  of  the  case,  contributing  to  the  injury  as  an  efficient 
and  proximate  cause  thereof,  before  contributory  negligence  can 
exist.  But  if  the  negligence,  amounting  to  the  absence  of  ordinary 
care,  shall  contribute,  proximately,  in  any  degree,  no  recovery  can 
be  had. 

It  was  also  for  the  jury  in  this  cause  to  pass  upon  the  question  of 
plaintiff's  contributory  negligence.  Corbin  v,  Winona  &  St.  P.  Ry. 
Co.,  (Minn.,  1896)  66  N.  W.  Rep.  271. 

Coupling  Cars— Contributory  Negligence — In  an  action  for  injuries 
received  in  coupling  cars,  a  charge  that  if  the  jury  should  find  that 
the  negligent  construction  of  the  cars,  and  the  negligent  loading 
was  the  proximate  cause  of  the  injury,  and  plaintiff  knew  the  same, 
or  ought  to  have  known  it,  they  should  find  for  defendant,  ignoring, 
and  thus  excluding  from  their  consideration,  other  facts  of  alleged 
and  proved  negligence  that  might  have  been  a  direct  and  proximate 
cause,  without  which  the  injury  would  not  have  occurred,  is  er- 
roneous. Houston  &  T.  C.  R.  Co.  v,  Kelly,  (Tex.  Civ.  App.  1896) 
34  S.  VV.  Rep.  809. 

Sanfie. — An  instruction  that  the  jury  must  find  for  the  defendant 
if  the  plaintiff  had  been  guilty  of  negligence,  is  erroneous,  11  it  does 
not  point  out  that  plaintiff's  negligence  must  have  contributed  to 
the  injury.  Houston  &  T.  C.  R.  Co.  z\  Kelly,  (Tex.  Civ.  App.  1896) 
34  S.  W.  Rep.  809. 
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Same— Assumption  of  Risk. — A  brakeman  does  not  assume  a  risk  if 
he  knows  of  the  danger,  and  has  a  right  to  reduce  the  danger  by 
signaling  proper  directions  to  the  engineer,  and  does  so  signal. 
Houston  &  T.  C.  R.  Co.  v,  Kelly,  (Tex.  Civ.  App.  1896)  34  S.  VV. 
Rep.  809. 

Burden  of  Proof — Contributory  Negligence. — Burden  of  proof  to  show 
contributory  negligence  on  the  part  of  plaintiff  is  upon  the  de- 
fendant, where  neither  the  pleadings  nor  the  facts  establish  2Lprifna 
fade  case  of  negligence  against  the  plaintiff.  Houston  &  T.  C.  R. 
Co.  V.  Kelly,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  809. 

Care  to  be  Exercised  by  Railroad  Company.— It  is  the  duty  of  a  rail- 
road company  to  keep  its  cars  in  a  safe  condition  both  as  to  the 
construction  and  loading.  Houston  &  T.  C.  R.  Co.  v,  Kelly,  (Tex. 
Civ.  App.  1896)  34  S  W.  Rep.  809. 

Evidence  m  Support  of  Verdict. — Plaintiff  testified  that  the  cars 
which  he  was  attempting  to  couple  when  he  received  his  injuries 
were  loaded  with  cotton  which  protruded  beyond  their  ends.  This 
he  did  not  notice  until  the  cars  were  nearly  together  ;  he  then 
stooped  to  prevent  his  head  from  being  smashed  between  the  loads. 
After  the  coupling  was  made,  the  train  did  not  stop,  and  he  was 
knocked  down  by  the  continued  motion  of  the  train.  Before  he 
went  between  the  cars  he  signaled  to  the  engineer  to  slow  up,  and 
then  to  stop.  If  the  train  had  stopped  as  he  expected,  he  wjuld 
not  have  been  injured.  Held,  that  a  judgment  for  the  plaintiff 
would  not  be  disturbed.  Houston  &  T.  C.  R.  Co.  v.  Kelly,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep   809. 

Contributory  Negligence— Collision  — Fireman.— In  an  action  brought 
by  a  locomotive  fireman  to  recover  for  personal  injuries  received  in 
a  collision  between  trains  at  a  railway  crossing,  there  was  evidence 
which  would  have  warranted  the  jury  in  finding  that  plaintiff  was 
guilty  of  contributory  negligence.  Heldy  that  a  portion  of  the  charge 
to  the  jury  was  erroneous,  because  it  allowed  \.\\q  plaintiff  to  be  ex- 
cused from  the  consequences  of  his  own  negligence  directly  contrib- 
uting to  the  injuries  received.  Thompson  v,  Chicago,  G.  W.  R.  Co.. 
(Minn.,  1896)  66  N   W.  Rep.  265. 

Negligence— Death  of  Car  Cleaner.— A  Wagner  sleeping  car  and  one 
or  two  common  passenger  cars  were  coupled  together,  standing  on 
the  defendant's  easterly  side  track  near  the  station  in  Boston,  the 
rear  car  being  three  feet  from  a  bunting  post  at  the  end  of  the  track, 
rhe  plaintiff's  intestate,  in  the  performance  of  his  duty,  attempted 
to  pass  through  between  the  end  of  the  car  and  the  bunting  post, 
carrying  two  pails  of  water  to  be  put  into  the  tank  in  the  sleeping 
car.  The  switching  engine  backed  down,  pushing  before  it  some 
cars,  one  of  which  w.is  to  be  coupled  to  the  standing  cars,  to  make 
up  a  train.  The  persons  in  charge  of  the  switching  engine  knew,  or 
should  have  known,  that  several  persons  were  probably  at  work  on 
and  about  the  standing  cars,  cleaning  them,  and  preparing  them  for 
their  trip.     There  was  evidence  that  a  part  of  the  work  to  be  done 
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was  oiling  the  trucks  and  cleaning  the  running  gear.  There  was 
also  evidence  that  the  brakes  were  set  upon  the  standing  cars.  The 
car  which  was  to  be  coupled  to  them  was  pushed  against  them  so 
forcibly  as  to  move  them  about  three  feet,  and  to  crush  the  plaintiff's 
intestate  between  the  car  and  the  bunting  post.  A  witness  stand- 
ing on  top  of  the  Wagner  car,  waiting  for  the  water  which  was  to  be 
put  into  the  tank,  was  nearly  thrown  down  by  the  suddenness  ol  the 
movement  under  him.  Anotlier  man,  working  upoti  a  ladder  on 
the  inside  of  the  Wagner  car,  was  thrown  to  the  floor,  Held^  that 
it  was  a  question  for  the  jury  whether  the  defendant's  servants  were 
not  grossly  negligent  in  pushing  back  the  car.  Murray  ?\  Fitchburg 
R.  Co.,  (Mass.,  1896)  43  N.  E.  Rep.  190. 

Same— Contributory  Negligence. — And  in  this  case  it  was  held  that 
as  the  route  through  the  space  between  the  car  and  the  post  was  the 
most  convenient  route  for  the  decedent  to  have  taken  in  bringing 
the  water,  and  as  he  knew  that  the  cars  would  not  intentionally  be 
moved  against  the  bunting  post,  he  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  Murray  ik  Fitchburg  R.  Co., 
(Mass.,  1896)  43  N.  E.  Rep.  190. 

Contributory  Negligence— Exercise  of  Ordinary  Care. — A  charge  that 
the  jury  shall  find  for  defendant  if  they  find  that  defenclart's 
agents  failed  to  give  the  signals  requireJl  bv  law,  but  that  the 
plaintiff  by  the  use  of  ordinary  care  could  have  discovered  the 
approach  of  the  train  in  time  to  avoid  the  injury,  unless  they  find 
that  the  failure  to  give  the  signals  was  sufficient  to  cause  a  man  of 
ordinary  care  to  relax  his  diligence  and  care,  and  aj  a  matter  of  fact 
such  failure  did  cause  his  injury,  is  erroneous,  because  the  clause 
**  unless  the  jury  find  that  the  failure  to  give  the  signals  was  sufficient 
to  cause  a  man  of  ordinary  care  to  relax  his  diligence  and  care,*' 
was  error,  as  it  carries  with  it  an  implication,  that  if  the  conditions 
therein  referred  to  were  shown  to  have  existed,  that  plaintiff  was 
under  no  obligation  to  exercise  ordinarv  care.  Austin  &  N.  W.  R. 
Co.  7'.  McElmurry,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  249. 

Same— Physician's  Testimony.  -A  doctor  who  treats  the  plaintiff  for 
his  injury  may  give  his  opinion  as  an  expert  as  to  whether  or  not 
plaintiff  was  injured,  and  may  state  whether,  in  his  opinion,  com 
plaints  of  plaintiff,  as  to  severe  pains,  were  real  or  simulated,  but  it 
is  error  to  give,  as  a  reason  for  his  belief  that  plaintiff  w.is  not 
simulating,  the  fact  that  he  had  known  plaintiff  for  a  long  time. 
Austin  &  N.  W.  R.  Co.  v.  McElmurry.  (Tex.  Civ.  App.  1895)  33  S.  W. 
Rep.  249. 

Same — Evidence  of  Character.— A  statement  on  cross-examination  by 
a  physician  who  has  testified  to  his  belief  that  plaintifiF  was  not 
simulating  pain  — that  it  is  possible  to  simulate  such  pain — is  not  an 
attack  on  the  character  of  plaintiff  such  as  would  admit  of  evidence 
of  good  character  in  rebuttal.  Austin  &  N.  W.  R.  Co.  v,  McElmurry* 
(Texv  Civ.  App.  1895)  33  S.  W.  Rep.  249. 
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Master  and  Servant— Contributory  Negligence  on  Part  of  Brakeman.— 
In  Clyde  v.  Richmond  &  D.  R.  Co.,  (U.  S.  Circ.  Ct.  of  Appeals,  Fourth 
Circuit)  72  Fed.  Rep.  121,  the  decedent,  a  brakeman,  had  stated,  in 
answer  to  questions  asked  prior  to  his  employment,  that  he  had  three 
years'  experience  in  railroad  service  and  knew  that  it  was  dangerous 
to  climb  up  the  side  of  a  moving  box  car.  The  evidence  showed  that 
he  came  to  his  death  by  attempting,  without  urgent  necessity,  while 
the  train  was  in  motion,  to  climb  up  a  car  ladder  which  he  knew  to 
be  dangerous,  and  the  condition  of  which  it  was  a  part  of  his 
special  duties  to  examine.  Held^  that  he  was  guilty  of  contributory 
negligence. 

Eminent  Domain— Acquiescence  in  Void  Condemnation  Proceedings.— 
In  Allen  z\  Colorado  Cent.  R.  Co.,  (Colo.,  Feb.  17^  1896)  43  Pac. 
Rep.  1015,  it  was  held,  that  although  proceedings  to  condemn  land 
be  for  any  reason  invalid,  if  the  owner,  with  full  knowledge,  accept 
and  retain  the  sum  awarded  as  compensation,  he  is  bound  thereby, 
and  cannot  afterwards  recover  the  land  by  action.  Foiloiving 
Colorado  Central  R.  Co.  v.  Allen,  13  Colo.  229,  44  Am.  &  Eng.  R. 
Cas.  193. 

Injunction  against  Trespass  by  Railroad  Modified  after  Condemnation 
of  Right  of  Way. -In  Southern  California  R.  Co.  v.  Southern  Pac.  R. 
Co.,  (Cal.,  1896)  43  Pac.  Rep.  11 23,  a  railroad  corporation  which, 
without  legal  authority,  had  constructed  its  railroad  in  a  street,  was 
perpetually  enjoined  from  operating  or  maintaining  the  road.and  was 
required  to  remove  it  within  a  certain  time.  The  corporation,  there- 
upon, proceeded  by  condemnation  to  acquire  a  right  of  way  for  its 
railroad.  It  was  held  to  be  the  duty  of  the  court,  upon  application, 
to  modify  the  perpetual  injunction,  so  that  it  should  not  apply  to,  or 
prohibit  the  exercise  of,  the  rights  obtained  under  the  judgment  in 
condemnation.  Compare  Southern  Pac.  R.  Co.  v.  Southern  California 
R.  Co.,  (Cal.,  1896)  43  Pac.  Rep.  602. 

Judgment  in  Eminent  DoTnain  Proceedings  is  a  Bar  to  a  Subsequent 
Action  for  Damages.  -Plaintiff  sued  for  the  washing  away  of  his  soil 
by  water  from  defendant's  drain.  Held,  that  a  judgment  for  dam- 
ages recovered  in  a  previous  action  by  plaintiff  for  the  depreciation 
of  his  land  caused  by  the  construction  of  the  same  drain,  wa§  a  bar 
to  the  present  action,  where  no  material  change  had  been  made  in 
the  drain.  International  &  G.  N.  R.  Co.  v.  Gieselman,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  658. 

Eminent  Domain— Mortgaged  Property— Improvements  by  Railroad  Pass- 
ing to  Purchaser- Foreclosure  Sale.— After  A.  had  mortgaged  a  tract  of 
land,  he  executed  a  deed  to  a  railroad  company  for  a  strip  across 
the  same,  and  the  company  constructed  its  railway,  erected  a  depot, 
and  made  other  improvements  upon  said  strip.  The  assignee  of  the 
mortgage  brought  his  action  to  foreclose  it,  making  the  railroad 
company  a  party;  and  it  answered,  setting  up  a  right  to  occupy  the 
strip  by  virtue  of  said  deed  from  A.;  but  by  the  decree  it  was  barred, 
enjoined,  and  cut  off  from  claiming  any  estate  or  interest  in  the 
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mortgaged  premises,  which  were  sold  by  the  sheriff,  and  upon  con- 
firmation he  executed  to  the  purchaser  a  deed  for  the  same.  After- 
wards, in  a  proceeding  instituted  by  the  railroad  company,  the  strip 
occupied  by  it  was  condemned,  but  no  award  was  made  by  the  com- 
missioners, nor  by  the  court  upon  appeal,  for  the  value  of  said  im- 
provements. Heldy  that  the  title  to  the  improvements  passed  by 
the  sheriff's  deed  as  part  of  the  real  estate,  and  the  purchaser  was 
entitled  to  an  award  for  their  value.  Briggs  v.  Chicago,  K,  &  W.  R. 
Co.,  (Kan.,  1896)43  Pac.  Rep.  1131. 

Relocation— Power  to  Change  Location— En^lnent  Domain.  — Lusby  v, 
Kansas  City,  M.  &  B.  R.  Co.,  (Miss.,  1896)  19  So.  Rep.  239,  it  was 
held  that  where  a  railroad  has  been  once  located  and  constructed  in 
the  exercise  of  the  discretion  allowed  its  promoters  by  charter,  or  by 
general  law,  the  power  of  exercising  the  right  of  eminent  domain  is 
at  an  end,  and  no  second  choice  can  be  made,  or  a  different  line 
selected,  unless  expressly  authorized  by  statute. 

Opinion  Evidence— Highway  Crossings— Benefit  to  Railroads. — A  find- 
ing of  a  jury,  in  condemnation  proceedings  for  damages  to  a  railroad 
company  where  the  highway  crossed  its  road,  is  not  supported  by 
the  mere  opinions  of  witnesses  that  the  highway  would  benefit  the 
railroad.     Hook  v.  Chicago  &  A.  R.  Co.,  (Mo.,  1896)  34  S.  W.  Rep. 

549- 

Condemnation  Proceedings— Damages. — In  proceedings  to  condemn 
land  subject  to  a  lease,  the  lessees  not  having  been  made  parties, 
damages  cannot  be  awarded  for  injury  to  the  leasehold  estate,  but 
only  to  the  reversion.  Little  Rock  &  F.  S.  R  Co.  v.  Alister,  (Ark., 
1896)  34  S.  W.  Rep.  82. 

Legislative  Power  to  Amend  Charter  Does  Not  Authorize  Confiscation 
of  Property. — A  provision  in  a  railroad  charter,  allowing  the  legisla- 
ture at  any  time  thereafter  to  alter,  amend,  or  modify  the  charter, 
does  not  empower  the  legislature  to  confiscate,  either  wholly  or 
partially,  the  property  of  the  railroad.  In  re  Opinion  of  the  Jus- 
tices, (N.  H.,  1891)  33  Atl.  Rep.  1076. 

Compensation  for  Private  Property  Taken  for  Public  Use. — Even  in  the 
absence  of  any  constitutional  provision  requiring  compensation  to 
be  made  for  private  property  taken  for  public  use,  the  state  is  not 
at  liberty  to  confiscate  the  property  of  a  railroad  corporation,  or  to 
take  it  upon  payment  of  less  than  its  value.  In  re  Opinion  of  the 
Justices,  (N.  H.,  1891)  33  Atl.  Rep.  1076. 

Fires  Caused  by  the  Operation  of  Railways— Sufficiency  of  Complaint. — 
An  allegation  that  a  fire  originated  on  right  of  way  of  defendant^ 
and  spread  to  contiguous  land,  and  from  thence  to  appellee's  land, 
is  sufficient.  If  the  fire's  escape  was  a  negligent  one,  and  the  fire 
which  did  the  damage  a  continuous  one,  the  defendant  is  liable. 
Chicago  &  G.   T.   R.   Co.  v.  Burden,  (Ind.  App.  1896)  43  N  E. 

Rep.  155- 

Same — Witness  Testifying  as  to  the  Value  of  Land.— Witnesses  who 
had  lived  in  the  vicinity  and  had  been  upon,  and  were  personally  ac- 
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quainted  with,  the  land  may  testify  as  to  its  value  before  and  after 
the  fire.  Chicago  &  G.  T.  R.  Co.  v.  Burden,  (Ind.  App.,  1896)  43 
N.  E.  Rep.  155. 

Same— Showing  what  Land  Produced  before  and  after  the  Fire.— It  is 

not  error  to  permit  plaintiff  to  show  how  much  the  land  burned  pro- 
duced before  and  after  the  fire.  Chicago  &  G.  T.  R.  Co.  Vn  Burden, 
(Ind.  App.,  1896)  43  N.  E.  Rep.  155. 

Same — Another  Fire  Originating  from  Same  Engine. — Where  there  is  no 
dispute  that  the  fire  originated  upon  defendant's  right  of  way,  it  is 
not  reversible  error  to  permit  plaintiff  to  show  that  a  fire  originated 
from  the  same  engine  about  a  week  after  that  which  burned  appel- 
lee's land.  Chicago  &  G.  T.  R.  Co.  v.  Burden,  (Ind.  App.  1896)  43 
N.  E.  Rep.  155. 

Fires  Caused  by  the  Operation  of  Railroads— Contributory  Negligence. — 
In  an  action  for  damages  for  the  negligent  burning  of  lumber  by 
means  of  sparks  emitted  from  an  engine  on  defendant's  railway,  it 
was  error  to  charge  that  plaintiff  would  be  entitled  to  recover  if  de- 
fendant knew  of  the  situation  of  the  lumber  and  the  danger  it  was 
in,  and  operated  its  engines  in  such  a  neghgent  manner  as  to  indi- 
cate an  indifference  to  plaintiff's  right,  although  plaintiff  had  been 
guilty  of  contributory  negligence  in  placing  lumber  upon  the  right 
of  way  of  the  railroad  company  and  allowing  it  to  remain  there. 
Paris  M.  &  S.  P.  R.  Co.  r.'Nesbitt,  (Tex.  Civ.  App,  1895)  33  S.  W. 
Rep.  280. 

Fires  Caused  by  Operation  of  Railroads— Best  Appliances.— It  is  error 
to  charge  that  if  the  engine  set  fire  to  the  lumber  the  defendant 
would  be  liable,  unless  it  used  the  best  appliances.  Paris  M.  &  S. 
R.  Co.  V.  Nesbitt,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  280,  citing 
Missouri  Pac.  R.  Co.  v.  Bartlett,  81  Tex.  42  ;  International  &  G.  N. 
R.  Co.  V,  Welch,  86  Tex.  203. 

Fires  Caused  by  Operation  of  Railroads  — Burden  of  Proof.— Where 
there  is  conflicting  evidence  as  to  whether  the  lumber  was  set  on  fire 
by  the  company's  engine,  it  is  error  to  charge  that  if  its  engine 
caused  a  fire,  the  burden  would  be  on  defendant  to  show  that  it 
used  proper  appliances,  there  being  evidence  to  show^  that  the  en- 
gine was  properly  equipped  to  prevent  the  excape  of  sparks,  and 
was  carefully  and  prudently  managed.  Paris  M.  &  S.  P.  R.  Co.  r. 
Nesbitt,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  280. 

Fire  by  Railroad— Speed  of  Train.— It  cannot  be  judicially  known 
that  an  engine  running  eight  miles  an  hour  is  more  likely  to  emit 
sparks  and  ignite  property  than  when  running  six  miles  an  hour. 
Bell  tK  Alabama  Midland  R.  Co.,  (Ala.,  1896)  19  So.  Rep.  316. 

Same— Pleading. — In  Bell  v.  Alabama  Midland  R.  Co.,  (Ala.,  1896) 
19  So.  Rep.  316,  it  was  held  that  where  the  complaint  in  an  action 
for  fire,  caused  by  a  railroad,  only  alleges  negligence  in  the  handling 
and  running  of  an  engine,  the  question  whether  the  engine  was  de- 
fective could  not  be  submitted  to  the  jury. 

State  Statute  Void   as  in  Conflict  with  United  States  Statute. — The 
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Texas  statute  (Sayles*  Civ.  St.  4258^,  sec.  3)  providing  a  penalty  for 
delay  in  the  delivery  of  certain  freight,  is  unconstitutional  and  void, 
being  in  conflict  with  the  provisions  of  the  interstate  commerce  acts 
of  congress.  St.  Louis,  S,  W.  R.  Co.  v.  Garden,  (Tex.,  1896)  34  S. 
W.  Rep.  145,  following  Gulf,  Colorado  &  S.  F.  R.  Co.  v.  Hefley 
158  U,  S-  98. 

Trespass  to  Try  Title  Parties  -  Receiver. — In  Houston  &  T.  C.  R. 
Co.  i\  State,  (Tex.,  1896)  34  S.  W.  Rep.  734,  it  was  held  that  under 
the  Texas  statute  a  railroad  receiver  is  not  a  necessary  party  in 
trespass  to  try  title  by  the  state  against  the  railroad  company  for  un- 
occupied lands 

Railroad  Stock-killing  Act  Unconstitutional. — In  Sweetland  i\  Atchi- 
son, T  &  S.  F.  R.  Co.,  (Colo..  1896)  43  Pac.  Rep.  1006,  an  act  of 
the  Colorado  legislature  (Laws  1891,  p  281,  amending  Laws  1885, 
p.  304)  imposing  on  railroads  a  liability  for  double  the  value  of 
stock  killed,  was  held  unconstitutional.  Foiioioing  Wadsworth 
V.  Union  Pac.  R.  Co.,  18  Colo.  600;  Denver  &  R.  G.  R.  Co.  v.  Out- 
calt,  2  Colo.  App.  395,  Rio  Grande  Western  R.  Co.  v,  Vaughn,  3 
Colo.  App.  465. 

Public  Land  Laws  Constitutional  Law. — A  railroad  was  authorized 
under  its  charter  and  general  laws  to  earn  public  lands  by  the  con- 
struction of  its  lines  upon  a  specified  route.  The  time  for  acquiring 
these  lands  was  limited  to  ten  years,  and  then  extended  ten  years. 
At  a  day  within  the  extension  of  time,  the  legislature,  by  statute,  re- 
cognized defendant  railroad  as  successor  to  the  old  company,  and 
authorized  it  to  build  an  additional  route.  It  was  held,  as  the  con 
stitution  of  Texas  at  the  enactment  of  this  last  statute  prohibited 
the  granting  of  public  lands  except  to  actual  settlers,  that  by  the 
construction  of  the  new  route  the  railroad  company  acquired  no 
title  to  public  lands.  Galveston,  H.  &  S.  A.  R.  Co.  v.  State,  (Tex., 
1896)  34  S.  W.  Rep.  746. 

Coostitutional  Provision  that  no  Law  Shall  Relate  to  More  than  One 
Subject,  which  Subject  Shall  be  Expressed  in  the  Title. — A  statute  was 
entitled  "  An  act  to  regulate  the  sale  of  tickets,  the  rate  of  fare  to 
be  charged  and  taxes  and  license  to  be  paid  by  street-railroad  com- 
panies in  the  city  of  St.  Louis.*'  It  provided,  among  other  things, 
**  that  no  passenger  shall  be  permitted  to  get  on  or  off  any  car  by 
the  front  platform  while  the  car  is  in  motion,  and  each  car  shall  be 
furnished  with  such  adjustable  gate  or  guard  as  shall  effectually  pre- 
vent it."  Htli/,  that  this  provision  was  in  conflict  with  the  consti- 
tutional provision  that  no  law  shall  relate  to  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.  Witzman  v.  Southern  R 
Co.,  (Mo.,  1895)  33  S.  W.  Rep.  181. 

Estoppel. — In  Alabama  &  V.  R.  Co.  v.  Odeneal,  (Miss.,  1895)  '9 
So.  Rep  202,  it  was  held  that  a  company  is  estopped  from  denying 
the  constitutionality  of  a  statute  (Act  of  March  13,  1884)  relating 
to  farm  crossings,  as  the  company  was  reorganized  while  that  act 
was  in  force,  which,  therefore,  became  a  part  of  its  charter. 
3  Cn.  8.)  a.  i&  E.  R.  Ciis.— 29 
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Consolidation  of  Railroads— Taxation.— Under  the  South  Carolina 
Statute  (Rev.  Sts.  §  1623),  where  one  railroad  purchases  two  others 
which  run  into  the  same  city,  the  purchase  consoHdates  them  and 
makes  them  but  one  road,  so  that  only  one  tax  can  be  charged  by 
the  city  under  a  municipal  ordinance  requiring  every  corporation 
to  pay  a  special  license  tax  for  carrying  on  business.  Southern 
R.  Co.  V.  City  Council  of  Greenville,  (S.  Car.,  1896)  23  S.  E.  Rep, 
652. 

Railroads— Filing  Articles  of  Consolidation.— In  order  to  constitute  a 
filing  of  articles  of  consolidation  of  two  corporations,  it  is  essential 
nol  only  that  the  articles  be  left  at  the  office  of  the  secretary  of 
state,  but  that  they  should  be  received  and  retained  by  that  oflScer 
as  papers  on  file;  and  it  is  essential  also  that  the  statutory  fee  for 
filing  be  first  paid.  Hence,  where  the  person  presenting  the  articles 
was  told  that  the  fee  for  filing  them  was  $25,000,  and  thereupon 
carried  them  off  again,  it  was  held  that  there  was  no  filing.  State 
V.  Chicago  &  E.  I.  R.  Co.,  (Ind.,  1896)  43  N.  E.  Rep.  226. 

Municipal  Ordinance  No  Justification  for  Prior  Trespass. — In  Southern 
California  R.  Co.  z\  Southern  Pac.  R.  Co.,  (Cal.,  1896)  43  Pac.  Rep 
1 123,  it  was  held  that  a  municipal  ordinance  granting  to  a  railroad 
corporation  the  right  to  construct  its  road  through  a  street,  does  not 
justify  or  extenuate  a  trespass  of  the  corporation  perpetrated  prior 
to  the  passage  of  such  ordinance. 

Proceedings  to  Foreclose  Mortgage  on  Railroad  Situated  in  Several  States 
— Where  Commertced.  — In  the  United  States  courts,  proceedings  tr 
foreclose  a  mortgage  upon  a  railroad  extending  through  more  than 
one  district  should  be  commenced  in  the  circuit  court  of  the  dis- 
trict in  which  the  principal  operating  offices  are  situated,  and  in 
which  there  is  some  material  part  of  the  railroad  covered  by  the 
mortgage,  which  court  should  be  the  court  of  primary  jurisdiction 
and  of  principal  decree;  and  the  administration  of  the  property  in 
the  circuit  courts  of  other  districts  should  be  ancillary  thereto. 
Under  special  circumstances,  however,  where  proceedings  were  begun 
in  another  district,  in  which  a  portion  of  the  line  owned  by  the  rail- 
road was  situated  and  in  which  the  railroad  company  was  operating 
its  road  over  leased  lines,  and  where,  further,  the  railroad  company 
entered  its  appearance  in  the  proceedings  and  assented  to  the  act  of 
the  circuit  court  of  that  district  in  taking  jurisdiction,  which  exer- 
cise of  jurisdiction  was  recognized  by  the  circuit  courts  of  several 
other  districts  and  by  the  parties  for  the  space  of  about  two  years, 
it  was  considered  that  the  circuit  court  of  the  district  in  which  the 
proceedings  had  been  begun,  might  proceed  to  a  decree  of  foreclos- 
ure, and  ought  to  be  recognized  by  the  circuit  courts  of  the  other 
districts  as  the  court  of  primary  jurisdiction.  Farmer's  Loan  & 
Trust  Co.  V.  Northern  Pac,  R.  Co.,  72  Fed.  Rep.  26,  overruling  Far- 
mer's Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.,  69  Fed.  Rep.  871. 

Instruction — Preponderance  of  Evidence. — A  refusal  to  charge  the 
jury  as  to  the  meaning  of  the  term  "  preponderance  of  evidence"  is 
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not  error.     Gulf»  C.  &  S.  F.  R.  Co.  v,  Reagan,  (Tex.,  1896J  34  S. 
W   Rep.  796. 

Identity  of  Leased  Property  Destroyed— Restitution—- A  sleeping-car 
company  operating  a  system  of  lines,  leased  its  property,  contracts, 
patents,  etc.,  to  another  company  operating  another  system.  The 
latter  company  thereupon  so  merged  the  plants  of  both  companies 
into  an  entire  system  that  the  identity  of  the  lessor's  plant  was 
destroyed  and  the  plant  itself  could  not  be  returned.  The  lessee 
company,  after  15  years*  possession,  repudiated  the  lease,  success- 
fully maintaining  thai  it  was  void-  It  was  held  that  the  lessee  com- 
pany must  pay  the  value  of  the  property  leased,  as  a  whole,  includ- 
ing contracts,  etc.,  and  not  merely  the  value  of  the  ♦angible  prop- 
erty, such  aL  cars  and  equipments.  Pullman's  Palaqe-Car  Co.  v. 
Central  Transportation  Co.,  (U.  S.  Circ.  Ct.,  Pa.,  Jan.  14,  1^96)  72 
Fed.  Rep.  211 

Damages  for  Bre&ch  of  Contract  to  Supply  Water. — Where  a  water- 
works comjiany  contracted  to  supply  the  shops  of  a  railroad  com- 
pany with  water  at  not  less  than  60  pounds  pressure  for  all  purposes 
for  which  water  might  be  needed  at  said  shops,  and  a  fire  having 
broken  out  in  the  shops,  a  pressure  of  only  25  pounds  was  found  in 
the  water  pipes,  it  was  held  that  a  recovery  might  be  had  by  the 
railroad  company  for  the  damages  sustained  by  reason  of  the  fire. 
New  Orleans  &  N.  E.  R.  Co.  v.  Meridian  Water  Works  Co.,  (U.  S. 
Circ.  Ct.  of  Appeals,  Fifth  Circuit,  Feb.  4,  1896)  72  Fed.  Rep.  227 

English  Employers'  Liability  Act. — Under  the  English  Employers 
Liability  Act  of  1880  (sub-section  5  of  section  i),  which  enacts 
that,  where  personal  injury  is  caused  to  a  workman  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer  **who  has 
the  charge  or  control  of  any  *  *  ♦  locomotive  engine  or  train 
upon  a  railway,"  there  shall  be  the  same  right  or  compensation 
against  the  employer  as  if  the  workman  had  not  been  in  his  service, 
a  "  person  who  has  the  charge  or  control  of  a  train  "  does  not  nec- 
essarily cease  to  have  charge  of  it,  within  the  meaning  of  the  act, 
because  some  of  the  carriages  are  uncoupled  from  one  another  and 
from  the  engine  in  order  that  they  may  be  separately  dealt  with  ; 
and  those  words  do  not  necessarily  point  only  to  one  person  who  is 
in  charge  of  the  whole  train,  but  may  include  persons  who  have 
duties  to  perform  in  respective  parts  of  the  train.  McCord  r.  Cam- 
mell,  [1896]  A.  C.  57. 

English  Employers'  Liability  Act -Negligence. — Ar.  engine-driver,  em- 
ployed with  his  fireman  in  the  discharge  of  loaded  wagons  on  a  rail- 
way, took  a  locomotive  engine  and  several  wagons  to  a  point  on  an 
incline,  and  there  proceeded  with  the  engine  and  one  of  the  wagons 
to  the  place  of  discharge,  intending  to  return  for  the  other  wagons 
in  due  course.  The  fireman  uncoupled  the  remaining  wagons  and 
scotched  them  to  prevent  them  running  down  the  incline.  One  of 
the  wagons  broke  away,  ran  down  the  incline,  and  killed  a  workman 
in  the  service  of  the  same  employers      There  was  evidence  that  the 
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method  of  scotching  adopted  was  unsafe  and  was  known  to  and  ap- 
proved by  the  engine-driver.  The  representative  of  the  deceased 
having  brought  an  action  for  compensation  against  the  employers, 
it  was  held  that  there  was  evidence  for  the  jury  that  the  death  was 
caused  by  reason  of  the  negligence  of  a  person  who  had  the 
charge  or  control  of  a  train  within  the  meaning  of  the  act,  since 
either  the  engine-driver  or  the  fireman  had  the  charge  or  control, 
and  there  was  evidence  of  negligence  in  both.  McCord  v,  Cam- 
mell,  [1896]  A.  C.  57- 

Negligence— Railway  Crossing. — In  Smith  v.  South  Eastern  Railway 
Company,  [1896]  i  A.  B.  178,  the  plaintiff's  husband  was  run  over 
and  killed  by  a  train  of  the  defendants  under  the  following  circum- 
stances :  The  defendants'  line  crossed  a  public  highway  on  the  level. 
There  was  a  gatekeeper's  lodge  near  the  crossing,  where  a  servant 
of  the  defendants  was  stationed,  whose  duty  under  the  company's 
regulations  was  to  attend  to  the  carriage  gates  at  the  crossing,  and, 
whenever  a  train  was  approaching,  to  stand  by  the  rails  and,  if  the 
line  was  clear,  exhibit  as  a  signal  a  white  flag  by  day  or  a  white  light 
by  night.  There  were  lamps  on  the  carriage  gates  which  showed, 
when  they  were  closed  across  the  highway,  a  white  light,  and,  when 
they  were  closed  across  the  line,  a  red  light.  The  deceased,  who 
lived  near  the  crossing  on  the  other  side  of  the  line,  called  at  the 
gatekeeper's  lodge  between  8  and  9  o'clock  on  a  December  night  to 
inquire  whether  his  wife  was  there,  and  found  the  gatekeeper  sitting 
in  his  lodge  reading.  Being  told  that  his  wife  was  not  there,  he 
left  the  lodge.  Though  a  train  had  been  signaled,  the  gatekeeper 
gave  him  no  warning  and  did  not  go  out  to  signal  the  train.  The 
deceased  attempted  to  cross  at  the  level  crossing,  and  was  caught 
by  the  train  and  killed.  The  train  carried  lights  which  were  visible 
by  any  one  about  to  cross  at  the  level  crossing  for  a  distance  of 
more  than  600  yards.  The  engine-driver  whistled  ten  seconds  be- 
fore the  train  passed  over  the  crossing,  which  it  did  at  the  rate  of 
from  thirty-five  to  forty  miles  an  hour.  The  engine-driver  stated 
in  evidence  that,  when  approaching  the  crossing,  he  saw  the  white 
light  on  the  carriage  gates,  but  did  not  receive  any  hand-signal  from 
the  gatekeeper.  It  was  held  that  in  an  action  by  the  plaintiff  under 
Lord  Campbell's  Act  to  recover  damages  in  respect  of  her  husband's 
death,  there  was  upon  the  above  facts  evidence  to  go  to  the  jury  of 
negligence  on  the  part  of  the  defendants  by  which,  and  not  by  any 
negligence  on  his  own  part,  the  death  of  the  plaintiff's  husband  was 
caused,  and  therefore  the  judge  at  the  trial  was  right  in  not  with- 
drawing the  case  from  the  jury. 

Connecting  Carriers— Joint  Liability. — Though  the  bill  of  lading  is- 
sued by  the  first  of  tWo  connecting  railroad  companies  exempted  it 
from  liability  for  damages  not  occurring  on  its  own  line,  where  it 
was  shown  that  the  goods  were  in  good  condition  when  received  by 
the  first  company  and  were  in  a  damaged  condition  when  delivered 
by  that  company  to  the  connecting  carrier,  the  former  having  failed 
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to  show  what  portion  of  the  injury  was  received  on  its  own  line, 
cannot  complain  if  held  jointly  liable  with  the  other  carrier  for  the 
whole  loss.     Gulf,  C.  &  S.  F.  R.  Co.  v,  Edloff,  34  S.  W.  Rep.  410. 

False  Imprisonment  by  Railroad  Company. — A  railroad  company  is 
liable  for  a  false  imprisonment  where  the  officers  making  the  arrest 
were  set  in  motion  by  a  detective  of  the  company  acting  within  the 
scope  of  his  employment,  even  though  in  so  doing  the  detective  ex- 
ceeded his  authority  and  violated  his  instructions.  Eichengreen  v, 
Louisville  &  N.  R.  Co.,  34  S.  W.  Rep.  219. 

Express  Companies— Railroads  Discrinninating  Against. — A  statute  pro- 
vides that  equal  facilities,  terms,  and  accommodations  for  transpor- 
tation should  be  afforded  by  railroads  to  all  persons  engaged  in 
local  express  business  within  the  commonwealth.  Held,  that  one 
engaged  in  the  express  business  was  entitled  to  the  benefits  of  the 
statute,  although  previous  to  the  passage  of  the  act  his  packages 
had  been  carried  on  the  freight  trains  of  the  defendant.  Kidder  v, 
Fitchburg  R.  Co.,  (Mass.,  1896)  43  N.  E.  Rep.  115. 

Flooding  Farm  Lands. — In  Canton,  A.  &  N.  R.  Co.  v.  Paine,  (Miss., 
1896)  19  So.  Rep.  199,  it  was  held  that  a  railroad  company  was  lia- 
ble for  injury  caused  by  surface  water  to  farm  lands,  where  the 
overflow  was  caused  by  the  company's  embankment,  and  might 
easily  have  been  obviated  by  a  trestle  which  would  have  been  no 
more  expensive  than  the  embankment. 

Closing  Street— Suit. — Under  the  Connecticut  statute,  where  rail- 
road commissioners  order  a  street  to  be  closed  for  the  purpose  of 
rendering  a  railroad  crossing  less  dangerous  to  the  public,  and  direct 
that  the  damages  to  the  owners  of  lots  abutting  on  such  street  be 
paid  jointly  by  the  railroad  company  and  the  city,  such  owners  may 
sue  the  parties  so  made  liable,  if  the  latter  continue  for  a  long  time 
without  taking  steps  to  have  the  damages  assessed  under  the  statute. 
Cullen  V.  New  York,  N.  H.  &  H.  R.  Co.,  (Conn.,  1895)  33  Atl.  Rep. 
910. 

Obstruction  of  the  Highway — Action  by  Innkeeper  Specially  Damaged. 
— An  unlawful  change  in  the  direction  of  a  highway  by  a  railroad 
corporation  which  diverts  travel  from  the  premises  of  a  hotel 
keeper,  and  seriously  interrupts  his  business,  entitles  the  hotel 
keeper  to  a  mandatory  injunction  to  compel  the  railroad  to  restore 
the  street,  and  also  entitles  him  to  damages.  Buchholz  v.  New 
York,  L.  E.  &  W.  R.  Co.,  148  N.  Y.  640. 

Same— Change  of  Crossing, — The  provisions  of  the  General  Railroad 
Act  of  1850,  empowering  a  railroad  company  to  change  the  line  of  a 
highway,  where  an  embankment  or  cutting  shall  make  a  change  in 
the  line  of  such  highway  desirable,  with  a  view  to  a  more  easy 
ascent  or  descent,  and  the  provisions  of  the  General  Railway  Act  of 
1850,  §  28,  subd.  5,  authorizing  a  railroad  company  to  construct  its 
road  across  or  along  or  upon  any  street  or  highway,  and  requiring  it 
to  restore  the  street  or  highway  thus  intersected  to  its  former  state, 
or  such  a  state  as  not  to  impair  its  usefulness,  do  not  authorize 
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a  railroad  company  to  change  the  line  of  a  street,  and  establish  a 
new  crossing  to  the  injury  of  abutting  owners.  Buchholz  v,  New- 
York,  L.  E.  &  W.  R.  Co.,  148  N.  Y.  640 

Engineer's  Estimate— Conclusiveness. — The  parties  to  a  contract  for 
railroad  construction  may  provide  that  estimates  shall  be  made  by 
company's  engineer,  and  that  such  estimate  shall  be  taken  as  true 
and  correct,  but  the  estimates  made  by  the  engineer  in  pursuance 
of  such  a  contract  are  not  conclusive,  and  may  be  attacked  either 
for  fraud  or  mistake.  They  are,  however,  prima  facie  correct,  and 
the  burden  of  proof  is  upon  the  party  seeking  to  impeach  them. 
Baltimore  &  O.  &  C.  R.  Co.  v.  Scholes,  (Ind.  App.  1896)  43  N.  E. 
Rep.  156. 
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Groves. 

'  {Supreme  Court  of  Kansas^  April  11,  1896.) 

Liability  of  Railroad  for  Collision  with  Train  of  Another  Road. — A  rail- 
road company  running  a  train  in  charge  of  its  own  servants  on  the  track 
of  another  company  by  its  permission,  under  an  arrangement  that  the 
train  dispatcher  and  operators  employed  by  such  other  company  may 
stop  the  train  at  pleasure  at  any  telegraph  station,  is  nevertheless  liable 
in  d. images  for  injuries  resulting  in  the  death  of  a  passenger  on  the  train 
of  such  other  company  by  reason  of  the  negligence  of  the  engineer  in 
running  his  engine  into  it,  although  the  negligence  of  such  train  dis- 
patcher and  operators  and  of  the  crew  of  the  train  of  such  other  com- 
pany may  have  been  greater  than  that  of  such  engineer. 

Instruction  to  Find  for  a  Party.— An  instruction  to  find  for  a  partv,  em- 
bracing fewer  conditions  than  those  necessary  to  a  recovery,  would  be 
erroneous ;  but  sometimes  a  part  only  of  the  conditions  alleged  or 
proved  may  be  sufficient  to  justify  a  recovery,  and  in  sucii  case  the 
omission  of  the  other  conditions  is  not  error  :  and  the  theories  of  both 
parties  need  not,  and  generally  should  not,  be  stated  in  a  single  instruc- 
tion. 

Jury  Not  Bound  to  Believe  Particular  Witness. — An  instruction  that 
**  the  jury  are  not  bound  to  take  the  testimony  of  any  witness  as  abso- 
lutely true,"  should  be  qualified  by  adding,  "if  there  is  reason  to  believe 
it  false  or  mistaken,"  or  words  of  similar  ininort. 

Court  Not  Bound  to  Charge  Same  Proposition  Twice. — Although  an  in- 
struction asked  be  unobjectionable,  yet  no  error  is  committed  in  refusing 
it  if  the  same  proposition  is  fully  covered  by  the  instructions  of  the 
court  embodied  in  different  languas:e. 

Jury  may  Consider  Instinct  of  Self-preservation — Harmless  Error. — The 
jury,  in  the  consideration  of  the  conduct  and  motives  of  men,  may  take 
into  account  the  instinct  of  self-preservation  and  the  known  disposition 
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to  avoid  injury;  but  the  refusal  of  the  court  so  to  instruct  the  jury  is 
not  material  error  when  there  is  direct  and  unquestioned  evidence  of 
such  conduct,  so  that  presumptive  evidence  is  of  no  value. 

Error  from  Wyandotte  county  district  court.     Affirmed, 

Edward  Jackson,  a  passenger  on  an  castbound  train  of  the 
Union  Pacific  Railway  Company,  was  killed  at  a  point  a 
little  west  of  Rock  Island  Junction,  about  7  o'clock  (j»>6suted 
in  the  morning  of  October  22,  1890,  by  reason  of 
a  rear-end  collision  between  said  train  and  a  train  of  the  de- 
fendant company,  which  was  following  it.  Under  some  kind 
of  a  lease  or  trackage  contract  between  the  two  companies 
(not  introduced  in  evidence)  the  defendant's  passenger  trains 
between  North  Topeka  and  the  Union  Depot  at  Kansas  City, 
Mo.,  were  run  over  the  track  of  the  Union  Pacific  Company; 
and  its  freight  trains  were  run  over  the  same  track  from 
North  Topeka  to  Rock  Island  Junction,  which  is  about  2^ 
miles  west  of  said  Union  Depot.  At  that  point  such  freight 
trains  were  deflected  towards  the  southeast  on  a  track  of  the 
defendant  company  leading  to  its  freight  house  and  yards. 
There  is  a  telegraph  station  at  the  junction,  and  all  but  first- 
class  trains  are  required  to  register  there.  The  defendant 
company  transacts  no  local  business  between  North  Topeka 
and  Kansas  City,  and,  while  its  trains  occupy  the  Union  Pacific 
track,  they  are  under  the  control  of  the  train  dispatcher  and 
operators  employed  by  the  Union  Pacific  Company  in  so  far 
that  they  may  be  stopped  and  held  for  further  orders  at  any 
telegraph  station  by  the  display  of  certain  signals.  As  a 
part  of  the  compensation  for  the  use  of  the  track,  the  defend- 
ant reimburses  the  Union  Pacific  Company  by  paying  a 
certain  proportion  of  the  wages  of  the  train  dispatcher  and 
operators  upon  a  wheelage  basis.  The  locomotive  and  train 
crews  on  all  Rock  Island  trains  are  employed  and  paid  by 
that  company,  but  they  are  subject  to  examination  by  the 
officials  of  the  Union  Pacific  Company  as  to  their  competency 
and  their  acquaintance  with  the  track  between  North  Topeka 
and  Kansas  City,  before  they  are  allowed  to  run  over  it. 
Telegraph  stations  are  established  and  in  use  at  Lawrence, 
Linwood,  Bonner  Springs,  and  Edwardsville,  distant  from  the 
Union  Depot  at  Kansas  City,  39  miles,  28  miles,  17  miles, 
and  13  miles,  respectively.  On  the  day  of  the  collision 
referred  to,  the  time  of  the  Union  Pacific  east-bound  morning 
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train  at  the  points  hereafter  named  was  as  follows:  Lawrence, 
5:35;  Linwood,  5:58;  Bonner  Springs,  6:22;  Rock  Island 
Junction,  6:50;  and  Kansas  City  Union  Depot,  7:00  o'clock; 
and  the  time  of  the  Rock  Island  east-bound  morning  train 
was  as  follows:  Lawrence,  5:52;  Linwood,  6:16;  Bonner 
Springs,  6:35;  Rock  Island  Junction,  7:00;  and  Kansas  City 
Union  Depot,  7:10  o'clock.  Linwood,  Bonner  Springs,  and 
Edwardsville  were  not  stopping  places  for  the  Rock  Island 
trains,  and  they  stopped  only  upon  signals.  Under  the  joint 
rules,  trains  were  not  allowed  to  run  nearer  together  than  five 
minutes,  and  it  was  the  duty  of  the  train  dispatcher  and 
operators  to  keep  them  at  least  that  far  apart.  On  the  morn- 
ing of  the  collision,  the  Rock  Island  train  overtook  the  Union 
Pacific  train  at  Lawrence,  and  was  there  flagged  by  the  latter, 
there  being  a  fog  at  the  time,  and  this  increased  somewhat 
in  density  in  going  east.  The  Rock  Island  train  was  held  at 
Lawrence  until  about  10  minutes  after  the  Union  Pacific  train 
had  left,  and  no  signal  was  displayed  to  stop  the  Rock  Island 
train  at  Linwood,  Bonner  Springs,  or  Edwardsville,  although 
when  it  arrived  at  Bonner  Springs  the  Union  Pacific  train  had 
been  gone  only  three  minutes.  The  operator  there  notified  the 
train  dispatcher  that  the  Rock  Island  train  was  approaching, 
and  asked  if  it  should  be  stopped,  but  the  train  dispatcher 
answered,  **Let  her  go,'*  and  the  train  proceeded  without 
stopping  until  the  collision  occurred.  The  rules  require  that 
a  brakeman  must  always  be  stationed  on  the  rear  car  of  every 
train,  and  must  have  in  his  possession  a  red  flag  by  day,  and 
red  and  white  lanterns  (lighted)  by  night,  also  six  torpedoes 
ready  for  use.  But  the  red  tail  lights  of  the  Union  Pacific 
train  had  been  taken  in,  and  green  flags  substituted,  just  after 
leaving  Bonner  Springs,  notwithstanding  the  fog,  and  there 
was  no  brakeman  on  the  rear  car,  which  was  a  sleeper,  and 
the  torpedoes  were  kept  in  the  rear  of  the  chair  car,  which 
was  next  in  front  of  the  sleeper.  A  short  distance  west  of 
Rock  Island  Junction  the  Union  Pacific  train  ran  over  and 
exploded  two  torpedoes, — a  signal  to  reduce  speed  immedi- 
ately, and  look  out  for  a  danger  signal, — and  that  train  at 
once  reduced  speed  to  about  8  to  12  miles  an  hour.  Sonie 
evidence  was  introduced  tending  to  show  that  the  Rock 
Island  train  had  also  checked  its  speed  by  reason  of  its  ap- 
proach to  the  junction,  but  its  time  was  estimated  by  witnesses 
at  from   18  to  35  or  40  miles  an  hour  at  the  time  of  the  col- 
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lision.  Enough  is  shown  to  render  it  certain  that  the  speed 
was  great  as  compared  with  that  of  the  Union  Pacific  train, 
for  it  struck  the  latter  with  great  violence,  dismantling  the 
locomotive,  throwing  off  its  smoke  stack,  killing  the  engineer, 
seriously  injuring  the  fireman,  driving  the  sleeper  into  the 
chair  car,  and  the  latter  into  the  smoker,  where  Jackson  was 
killed,  shattering  nearly  all  the  platforms,  and  badly  wrecking 
both  trains.  The  fireman  testified  on  the  trial  that  neither 
he  nor  the  engineer  saw  the  Union  Pacific  train  until  the  loco- 
motive struck  it. 

The  plaintiff  in  error  excepted  to  and  now  complains  of  the 
following  instructions,  numbered  4,  5,  and  6,  given  to  the 
jury:  **  (4)  The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  there  was  a  heavy  fog  prevaiHng  at 
the  time  and  place  of  the  collision  in  question,  and  that  such 
collision  occurred  in  a  populous  and  thickly  settled  community 
near  the  Rock  Island  Junction,  in  the  vicinity  of  which 
streets  and  roads  lie  adjacent  to  and  across  the  railroad  in 
question,  and  where  there  are  many  tracks  upon  which  it  was 
at  that  time  usual  and  customary  for  defendant  to  switch 
great  numbers  of  cars,  and  that  an  ordinarily  careful  and  pru- 
dent person  running  or  operating  a  passenger  train  upon  the 
track  on  which  the  collision  occurred  and  approaching  the 
place  where  the  collision  occurred  from  the  west  would  have 
caused  the  speed  of  such  train  to  be  slowed  up  and  slackened, 
and  not  to  run  there  at  a  high  rate  of  speed,  and  that  defend- 
ant company  operated  a  passenger  train  on  such  railroad,  and 
approached  such  place  from  the  west,  and  failed  to  slow  up 
or  slacken  the  speed  of  such  train,  but  negligently  permitted 
said  train  to  run  at  a  high  and  negligent  rate  of  speed,  at  the 
place  and  under  the  circumstances  aforesaid,  into  and  against 
the  train  of  the  Union  Pacific  Company,  whereby  Edward 
Jackson  was  wounded  and  killed,  than  your  verdict  should  be 
for  plaintiff.  (5)  The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  defendant  is  a  corporation, 
and  that  it  and  the  Union  Pacific  Railway  Company  used  the 
railroad  track  and  its  appurtenances  between  Kansas  City  and 
Lawrence  and  Topeka  in  common,  and  that  on  the  morning 
of  October  22,  1890,  the  regular  daily  passenger  train  of  the 
Union  Pacific  Railway  Company  came  eastward  on  such  track 
from  Lawrence  towards  Kansas  City,  and  that  the  regular 
passenger  train  of  the  Chicago,  Rock  Island  and  Pacific  Rail- 
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way  Company  started  from  Lawrence  and  continued  eastward 
along  such  track  following,  and  but  a  few  moments  subse- 
quent to,  the  said  passenger  train  of  the  Union  Pacific  Rail- 
way Company  destined  for  Kansas  City,  and  that  the  servants, 
agents,  and  employes  who  had  charge,  run,  and  operated  the 
said  Rock  Island  train  knew  that  the  said  train  of  the  Union 
Pacific  Company  was  but  a  short  distance  in  front  of  them, 
traveling  eastwardly  on  said  railroad,  and  knew,  or  by  the 
exercise  of  ordinary  care,  prudence,  and  forethought  might 
have  known,  that  said  train  of  the  Union  Pacific  Company- 
would  slacken  and  slow  its  speed  when  within  the  yard  limits 
of  the  defendant  company  at  or  near  the  place  or  junction 
known  as  the  *  Rock  Island  Junction,'  and  that  said  train  of 
the  Union  Pacific  Company  did  then  and  there  slacken  and 
slow  its  speed,  and  that  the  said  train  of  defendant  company, 
while  being  run  and  operated  by  its  servants  and  employes, 
was  caused  or  permitted  by  them  negligently  to  be  run  at  a 
high  rate  of  speed  of  about  thirty-five  or  forty  miles  an  hour, 
without  knowing  that  said  track  was  free  and  clear  of  the  said 
train  of  the  Union  Pacific  Company,  into  and  upon  the  said 
train  of  the  Union  Pacific  Company,  at  or  near  the  said  Rock 
Island  Junction,  whereby  said  train  was  wrecked,  and  Edward 
Jackson  was  killed,  then  your  verdict  should  be  for  the  plain- 
tiff. (6)  The  jury  are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  attached  to  the  testimony  of 
each  and  all  of  them,  and  the  jury  are  not  bound  to  take  the 
testimony  of  any  witness  as  absolutely  true;  and  they  should 
not  do  so  if  they  are  satisfied  from  all  the  facts  and  circum- 
stances proved  on  the  trial  that  such  witness  is  mistaken  in  the 
matters  testified  to  by  him,  or  that  for  any  other  reason  his 
testimony  is  untrue  or  unreliable/*  The  plaintiff  in  error  also 
complains  of  the  refusal  of  the  court  to  give  the  following 
instructions,  numbered  20  and  22,  requested  by  it:  **  (20) 
The  jury  are  instructed  that  no  rate  of  speed,  however  swift, 
is,  in  itself,  negligence;  and  in  passing  upon  the  question 
whether  the  speed  of  the  Rock  Island  train  which  collided 
with  the  train  of  the  Union  Pacific  was  running  at  too  great 
a  rate  of  speed,  you  must  take  into  consideration  all  the  facts 
and  circumstances  in  the  case, — the  fact  of  the  train  passing 
several  telegraph  stations  of  the  Union  Pacific  Company, 
without  notice  of  the  proximity  of  the  forward  train;  the  fact, 
if  fact  you  find  it  to  be,  that  the  Union  Pacific  train  at  the 
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time  of  the  collision  should  have  been  in  Kansas  City;  the 
further  fact  that  no  rear  lights  or  signals  were  displayed  or 
fuse  dropped  by  the  forward  train ;  and  also  as  to  whether  the 
following  train  had  any  notice  or  signals  of  any  kind  which 
should  have  warned  its  engineer  that  a  train  was  likely  to  be 
upon  the  track  at  or  near  the  point  of  the  collision."  ''{22) 
In  determining  the  question  whether  or  not  the  engineer  of 
the  Rock  Island  train,  at  the  time  of  the  collision,  was  exer- 
cising  ordinary  care  and  caution,  you  should  give  due  weight 
to  those  motives  and  instincts  which  naturally  lead  men  to 
avoid  injury  and  to  save  their  own  lives."  The  case  was  tried 
ut  March  term,  1891,  and  judgment  was  rendered  in  favor 
of  the  plaintiff  below  April  29,  1 891,  for  $5500  and  costs  of 
suit. 

M.  A,  Loiv  and  W.  F,  Eva?is,  for  plaintiff  in  en  or. 
Scarritty  Griffith  &  Jones,  for  defendant  in  error. 

Martin,  C.J.  (after  stating  the  facts). — i.  The  principal 
question  is  whether  the  Rock  Island  train  was  so  far  under 
llie  control  of  the  Union  Pacific  Company  that  the   ,,j^^,„j  ^^ 
negligence  of  the  Rock  Island  crew  must  be  im-   ranroauror 
putcd  to  the  Union  Pacific  Company,  the  defendant  couuioii  witii 
t:  )mpany  being  thereby  exonerated  from  liability,    ^^^otiierroad 
Counsel  for  defendant  seek  to  cast  the  blame  upon 
i.ic  train  dispatcher  and  operators  in  failing  to  stop  the  fol- 
1  ).ving  train,  particularly  at  Bonner  Springs;  and  upon  the 
Union  Pacific  crew  in  taking  in  the  tail  lights,  and  failing  to 
Ivccp  a  brakeman  on  the  rear  end  of  the  train,  supplied  with 
lanterns  and  torpedoes  as  required  by  the  rules.      It  may  be 
that  under  the  evidence  the  train  dispatcher  and  operators 
should  be  treated  as  the  joint  employes  of  the  two  companies, 
and  the  servants  of  the  particular  company  whose  business 
they  were   attending  to  for  the  time   being.      Railroad  Co. 
7'.    Martin,    11   111.  App.  386,   390;   Railway  Co.   v.   Peyton, 
106  111.  534,  540,  18  Am.  &  Eng.  R.  Cas.    i;  Railroad  Co. 
V,  Carroll,  6  Heisk.  347,  352,  354;  Vary  v,  R*ailroad  Co.,  42 
Iowa,  246.     We  need  not,  however,  so  decide  in  this  case,  for 
the  evidence  tends  to  show  that  the  Rock  Island  train  was 
coming  into  the  junction  at  an  unusual  speed  considering  the 
fog,    the   knowledge   of   the   engineer  and  fireman   that   the 
Union  Pacific  train  was  behind  time,  but  had  not  lost  its  rights, 
and  the  rule  that  **  first-class  trains,  when  behind  time,  must 
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not  exceed  card  time  unless  the  condition  of  track,  weather, 
and   all  circumstances  warrant  their  doing  so  with  safety." 
There  is  some  conflict  in  the  testimony  as  to  the  distance 
that  the  Union  Pacific  train  might  have  been  seen  through  the 
fog.     It  was  daylight,  and  all  agree  that  the  train  might  have 
been  seen  at  some  short  distance,  yet  it  was  not  observed  at 
all  before   the  collision.      It  being  known  that  the   Union 
Pacific  train  was  behind  time  when  leaving  Lawrence,  that  it 
had  stops  to  make  at  stations  where  the  Rock  Island  train  was 
not  expected  to  stop,  and  that  the  fog  would  probably  prevent 
it  from  making  up  time,  a  reasonable  exercise  of  judgment  on 
the  part  of  the  Rock  Island  engineer  should  have  indicated 
to  him  that  the  Union  Pacific  train  could  not  be  far  ahead, 
and  that  he  should  run  very  cautiously.     The  Union  Pacific 
Company  was  not  a  party  to  this  suit,  and  therefore  was  not 
called  upon  to  justify  or  extenuate  the  conduct  of  its  crew  or 
that  of  the  train  dispatcher  and  operators.     It  would  seem 
from  the  evidence  introduced  that  the  greater  culpability  rests 
upon  them,  but  this  would  not  excuse  the  negligence  of  the 
crew  of  the  Rock  Island  train,  nor  relieve  the  defendant  com- 
pany from  liability  for  an  injury  caused  thereby.     Railroad 
Co.  V.  Ransom,  56  Kan.  — ,  44  Pac.  6.     The  speed  of  the 
Rock  Island  train  at  the  time  of  the  accident  was  under  the 
direct  control  of  the  engineer,  and  to  declare  that  he  was  then 
the  servant  under  the  exclusive  control  of  the  Union  Pacific 
Company  would  be  a  fiction  which  we  are  not  warranted  in 
creating  out  of  the  circumstance  that  the  train  was  running 
upon  the  Union  Pacific  track  subject  to  detention  at  telegraph 
stations  by  the  train  dispatcher  and  operators  employed  by 
the  Union  Pacific  Company.     In  Webb  v.  Railroad  Co.,  57 
Me.  117,  135,   it  was  held  that  when  one  railroad  company 
is  by  permission  using  the  track  and  easement  of  another,  the 
former  is  held  to  observe  such  precautions  for  the  safety  of 
the  public  at  a  crossing  as  shall  be  fully  equivalent  to  those 
required   by   reasonable    care    and    prudence  of    the    latter. 
Edward  Jackson,  while  occupying  the  smoker  on  the  Union 
Pacific  train,  cannot  be  regarded  in  the  light  of  a  trespasser 
as  to  the  Rock  Island  Company.    The  passenger  and  the  train 
had  a  right  to  be  there,  and  Jackson  was  entitled  at  least  to 
a  measure  of  protection  equal  to  that  of  a  person  crossing  the 
track  upon  the  highway.      It  was  the  duty  of  the  Rock  Island 
engineer  to  be  on  the  lookout  for  the  train  upon  which  Jackson 
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was  a  passenger.  No  diligence  on  the  part  of  the  train  dis- 
patcher or  the  operators  could  have  averted  or  rendered  less 
disastrous  a  collision  consequent  upon  the  failure  of  the 
engineer  to  keep  a  proper  lookout  for  obstructions  on  the  track 
or  upon  the  running  at  a  reckless  speed  at  a  place  where  great 
caution  was  necessary  to  avoid  disaster.  A  general  servant 
of  one  master  may  become  the  special  servant  of  another  for 
a  particular  purpose,  so  that  the  negligence  of  the  servant  in 
the  particular  business  may  not  be  imputable  to  the  general 
master.  This  exemption  of  the  general  master  from  liability 
arises  when  the  special  master  has  the  full  and  independent 
control  of  the  servant  for  the  time  being.  The  principle  is 
analogous  to  that  of  the  exemption  of  the  owner  of  a  building 
or  other  structure  in  process  of  erection  for  an  injury  resulting 
from  the  negligence  of  the  servant  of  an  independent  con- 
tractor to  whom  the  work  has  been  let,  the  servant  in  such 
cause  not  being  deemed  the  servant  of  the  owner;  and  cases 
of  this  character  are  cited  by  counsel  for  plaintiff  in  error  as 
being  applicable  here.  In  Byrne  v.  Railroad  Co.,  6i  Fed. 
Rep.  605,  it  was  held  that  a  railroad  company  is  not  respon- 
sible for  negligence  in  the  operation  of  an  engine  when  at  the 
time  of  the  casualty  the  engineer  and  the  crew  by  which  it 
was  operated  were  hired  to  and  under  the  control  of  another 
company,  and  this  on  the  principle  that,  though  the  servant 
may  remain  the  general  servant  of  the  master,  yet  if  the  mas- 
ter has  parted  with  the  power  of  controlling  him  in  the  work 
in  which  he  has  engaged,  the  master  will  not  be  responsible 
for  his  negligence.  Smith  v.  Railway  Co.,  85  Mo.  418,  was 
decided  upon  the  same  principle  by  three  of  the  five  judges; 
the  other  two  dissenting  upon  the  ground  that  this  doctrine 
was  not  applicable  to  the  facts  in  the  case.  There  the  defend- 
ant had  no  track  between  Pacific  Junction  and  St.  Louis,  but 
its  trains  were  transported  over  the  Missouri  Pacific  track 
between  those  places  by  locomotives,  engineers,  and  firemen, 
furnished  by  the  Missouri  Pacific  Company,  although  the  other 
trainmen  were  employed  and  paid  by  the  defendant  company. 
No  business  was  transacted  by  the  defendant  company  on  its 
own  account  between  Pacific  Junction  and  St.  Louis,  but 
Missouri  Pacific  passengers  were  taken  upon  and  permitted 
to  alight  from  its  trains  at  the  intermediate  and  terminal 
stations.  The  plaintiff's  intestate  purchased  a  ticket  from  the 
Missouri  Pacific  Company  at  St.  Louis  for  the  town  of  Web- 
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ster,  one  of  the  intermediate  stations,  and  in  alighting  at  that 
place  he  was  injured  and  killed  by  reason  of  the  failure  of  the 
train  to  stop  long  enough  for  that  purpose.  These  facts  were 
held  by  the  majority  of  the  court,  with  at  least  a  fair  show 
of  reason,  to  establish  that  as  to  this  Missouri  Pacific  passen- 
ger the  servants  of  the  defendant  company  were  under  the 
control  of  the  Missouri  Pacific  Company  in  the  transaction  of 
the  passenger  business  of  the  latter,  and  that  it  alone  ought 
to  be  held  liable.  We  need  not  consider,  however,  whether 
the  decision  of  the  majority  or  the  dissent  of  the  minority 
was  based  upon  the  better  reason,  for,  in  any  event,  the  facts 
are  essentially  dissimilar  from  those  in  the  present  case. 

The  objections  to  instructions  4  and  5,  respectively,  given 
to  the  jury,  may  be  considered  together.  It  is  said  that  each 
is  complete  in  itself,  and  that  neither  embraces  all  the  ele- 
ments necessary  to  a  recovery.  It  is  often  difficult 
instrnftion  to  to  frame  a  single  instruction  which  shall  embrace 
party.  ^11  the  phases  of  a  complicated  case,  but  this  is 

generally  unnecessary.  An  instruction  to  find  for 
one  party  or  the  other,  embracing  fewer  conditions  than  those 
necessary  to  a  recovery,  would,  of  course,  be  erroneous;  but 
sometimes  a  part  only  of  the  conditions  alleged  or  proved  may 
be  sufficient  to  justify  a  recovery.  It  is  claimed  in  argument 
that  instruction  4  singles  out  the  circumstance  that  the  col- 
lision occurred  in  a  thickly  settled  community,  while  the  Rock 
Island  train  was  running  at  a  high  rate  of  speed,  and  makes 
this  the  basis  of  a  verdict  for  the  plaintiff;  and  counsel  say  that 
the  place  was  not  thickly  settled.  This,  however,  was  a  ques- 
tion of  fact  for  the  jury,  and  we  cannot  say  that  there  was 
no  evidence  tending  to  support  it.  But,  suppose  this  con- 
dition should  be  left  out  of  consideration  altogether,  the 
instruction  would  still  seem  sufficient,  for  it  embraces  all  the 
essential  elements  of  negligence  to  justify  a  recovery.  It  is 
also  said  that  instruction  5  was  unfair  to  the  plaintiff  in  error 
because  it  was  based  upon  the  testimony  and  theory  of  the 
defendant  in  error,  and  did  not  refer  in  any  manner  to  the 
faults  of  the  train  dispatcher  and  operators  and  the  crew  of 
the  Union  Pacific  train.  The  negligence  of  one  or  all  of 
these,  however,  would  not  absolve  the  Rock  Island  Company 
from  liability  for  the  negligence  of  its  own  servants,  and  in 
giving  instructions  upon  the  theory  of  the  plaintiff  below  it 
was  not  necessary  for  the  court  to  explain  the  theory  of  the 
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defense.     This  was  properly  done  elsewhere   in  the   instuc- 
tions, 

Some  adverse  criticism  is  bestowed  upon  that  part  of  in- 
struction 6  to  the  effect  that  **  the  jury  are  not 
bound  to  take   the   testimony  of  any  witness  as  J«ry  not bonnd 
absolutely  true.*'     It  would  have  been  better  to  |J^^"*![^,J1*^ 
omit  this  clause,  or  to  qualify  it  by  adding,  **  if  ne«i. 
there  is  reason  to  believe  it  false  or  mistaken,"    or 
words  of  similar  import.     The  objectionable  clause  is  of  the 
character  criticised  by  Justice  JOHNSTON  in  Railroad  Co.  v. 
Andrews,  41    Kan.  370,  382,  but,  for  the  reasons  there  stated, 
we  do  not  deem  the  error  to  be  so  material  or  prejudicial 
as  to  justify  the  reversal  of  the  judgment. 

The  first  clause  of  instruction  20  requested  by  the  defend- 
ant was  unobjectionable.     The  second  clause,   if  it  may  be 
called  such,  is  imperfect,  in  that  it  leads  to  no  con-  Conrtnot 
elusion,  but  the  proposition  was  fully  covered  by  *»«»»<' ^ 
other  instructions  given  by  the  court  at  the  request  propoiitiott 
of  the  defendant  below,  either  as  asked  or  in  a  twice. 
modified  form,  and  therefore  no  error  was  committed  in  re- 
fusing it. 

Instruction  22  requested  by  the  defendant  below  might 
have  been  properly  given.  The  jury,  in  the  con-  iiarmiesB 
sidcration  of  the  conduct  and  motives  of  men,  may  ^"^'' 
take  into  account  the  instinct  of  self-preservation  and  the 
known  disposition  to  avoid  injury.  Way  z'.  Railroad  Co., 
40  Iowa,  341,  345.  In  some  cases  such  an  instruction  may  be 
necessary,  especially  where  a  fact  is  involved  in  doubt,  and 
there  is  no  direct  testimony  upon  the  subject.  In  such  a  case 
presumptions  are  often  important.  In  this,  however,  direct 
proof  was  available,  and  it  appeared  that  the  Rock  Island 
locomotive  collided  with  the  Union  Pacific  train  before  the 
engineer  knew  that  it  was  there.  The  inference  of  negligence 
arising  against  him  is,  therefore,  very  strong,  and  the  pre- 
sumption of  care  and  caution  from  the  instinct  of  self-preser- 
vation would  have  little  bearing  upon  the  case,  and  the  court 
committed  no  material  error  in  refusing  the  instruction.  The 
judgment  must  be  affirmed.     All  concur. 
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V, 

Parkinson. 

{Supreme  Court  of  Kansas,  April  1 1, 1896.) 

Liability  of  Railroad  Company  for  Acts  of  Employes. — The  plaintiff,  a  boy 
about  15  years  old,  when  delivering  railroad  mail  at  the  request  of  the  sta- 
tion agent  to  the  baggage  master  on  a  car,  being  rudely  cursed  by  the  bag- 
gage man,  became  confused,  and  stepped  in  front  of  an  approaching  engine 
on  another  track  close  by,  and  was  injured,  held,  that  an  instruction  to 
the  effect  that  these  facts  alone  would  render  the  railroad  company  by 
whom  the  baggage  master  was  employed  liable  for  the  injury,  without 
reference  to  the  question  whether  the  baggage  master  might  reasonably 
have  apprehended  that  such  injury  would  result,  was  erroneous. 

Same. — The  plaintiff,  who  was  on  his  way  to  deposit  letters  in  a  rail- 
way post  office  on  a  train  going  eastward,  which  was  then  approaching 
on  one  track,  was  called  back  by  the  station  agent,  and  requested  to  de- 
liver railroad  letters  to  the  baggage  master  on  the  same  train  at  a  time 
when  a  west- bound  train  was  also  approaching  on  a  track  which  the 
plaintiff  was  required  to  cross  in  order  to  reach  the  postal  car.  He  was 
injured,  while  returning  from  his  errand,  by  the  engine  of  the  west-bound 
train.  Held,  that  under  these  facts  it  was  error  to  instruct  the  jury  that 
it  was  the  duty  of  the  station  agent  to  protect  the  plaintiff  from  such 
dangers  as  might  reasonably  be  expected  at  the  time,  and  that,  if  he 
failed  to  do  so,  the  company  employing  him  was  liable  for  the  injur}'. 

Directing  Verdict  for  Defendant. — The  testimony  in  the  casc—lteld,  not 
such  as  to  require  this  court  to  direct  judgment  m  favor  of  the  defend- 
ant. 

Error  from  Wabaunsee  county  district  court.     Reversed, 

This  action  was  brought  by  Albert  Parkinson,  a  boy  about 
15  years  old,  against  the  Chicago,  Kansas  &  Nebraska  Railway 
Company  and  the  St.  Joseph  &  Iowa  Railroad  Company  to 
recover  damages  for  injuries  received  by  him  at 
€aMBUt«d.  ^YiQ  Sugar  Works  Station,  in  Shawnee  county,  on 
the  22d  of  April,  1889.  It  appears  from  the  evidence  that 
the  plaintiff  and  one  H.  G.  Light  went  to  the  station  together 
at  about  the  time  of  the  arrival  of  two  passenger  trains,  one 
going  east  and  the  other  west.  The  station  is  situated  on 
the  south  side  of  the  railroad,  near  the  main  line.  About  10 
feet  north  of  the  main  track  there  is  a  side  track.     Light 
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handed  the  plaintiff  some  mail  to  put  on  the  east-bound  train, 
which  came  in  first,  on  the  north  track.  As  the  plaintiff 
started  to  go  across  the  main  track,  Collins,  the  agent  in  charge 
of  the  station,  called  him  back,  and  gave  him  some  railroad 
mail  to  be  handed  to  the  baggage  man  on  the  same  train. 
After  receiving  this  mail  from  Collins,  the  plaintiff  went  across 
the  main  track.  The  east-bound  train  was  then  pulling  in  on 
the  side  track.  He  waited  until  the  mail  car  came  along, 
and,  being  small,  and  there  being  a  sunken  place  between  the 
two  tracks,  he  had  difficulty  in  handing  the  mail  up  to  the 
car,  and,  when  he  handed  the  railroad  letters  to  the  baggage 
man,  who  was  in  the  baggage  car,  he  states  that  the  baggage 
man  cursed  him  for  not  getting  the  mail  to  him  right ;  that 
this  caused  him  to  be  excited,  and  he  turned  and  started  back 
to  the  depot.  As  he  stepped  on  the  main  track,  Collins 
hallooed  to  him  to  look  out.  He  turned  east  just  as  the 
engine  of  the  west-bound  train  struck  him  on  the  knee,  throw- 
ing him  down.  In  some  manner  his  left  hand  was  throwrr 
on  the  track,  and  so  crushed  that  it  became  necessary  to* 
amputate  the  arm  below  the  elbow.  The  negligence  charged 
in  the  petition  as  ground  for  the  plaintiff's  recovery  is  that 
the  defendant's  servants  in  charge  of  the  west  bound  train 
failed  to  ring  the  bell,  sound  the  whistle,  or  give  any  warning 
of  the  approach  of  that  train;  that  Collins,  the  agent,  was 
negligent  in  calling  the  plaintiff  back  to  the  station  platform, 
and  then  sending  him  across  the  main  track  with  letters  to 
mail, — a  place  of  danger,  and  whidi  was  known  to  be  dan- 
gerous to  him ;  and  that  the  baggage  man  was  guilty  of  mis- 
conduct in  using  profane  language  to  a  boy  under  such 
circumstances.  At  the  conclusion  of  the  plaintiff's  evidence 
demurrers  were  filed  on  behalf  of  the  defendant  companies, 
separately.  That  of  the  Chicago,  Kansas  &  Nebraska  Rail- 
way Company  was  overruled,  but  the  demurrer  of  the  St. 
Joesph  &  Iowa  Company  was  sustained.  After  the  conclusion 
of  the  testimony  instructions  were  given  to  the  jury,  among 
which  are  the  following:  *'  (6)  If  you  find,  from  the  evi- 
dence, that  the  defendant  was  guilty  of  negligence  as  charged 
in  the  petition,  which  was  the  proximate  cause  of  the  injury, 
and  that  the  plaintiff  was  injured  thereby,  and  that  the 
plaintiff  was  himself  guilty  of  some  slight  degree  of  negligence, 
this  would  not  alone  prevent  a  recovery,  provided  the  jury 
further  beHeve,  from  the  evidence,  that  the  act  of  the  defend- 
3  (N.  8.)  A.  &  E.  R.  Ciis.— UO 
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ant  which  caused  the  injury  was  done  by  the  defendant  after 
discovering  the  plaintiff's  negligence,  and  the  defendant  could 
have  avoided  the  injury  by  the  exercise  of  reasonable  care. 
*  *  *  (lo)  If  you  believe  that  Albert  Parkinson,  on  the 
arrival  of  the  east-bound  train,  was  proceeding  to  deposit  mail 
matter  on  the  postal  car  of  that  train ;  that  he  was  intercepted 
by  the  station  agent,  and  requested  to  take  to  such  car  letters 
concerning  railroad  business;  and  that  he  proceeded  to  the 
postal  car  and  deposited  such  mail  matter;  and  that,  as  he 
was  departing,  he  was  accosted  in  an  angry  manner  by  the 
baggage  master;  and  that,  by  reason  of  being  so  addressed, 
he  became  confused,  excited,  lost  his  wits,  or  became  dazed, 
so  that  his  attention  was  taken  off  the  coming  train;  and  that, 
by  reason  of  the  conduct  of  such  baggage  man,  he  was,  by 
his  being  disconcerted,  injured, — then  I  instruct  you  that, 
if  the  baggage  man  was  an  employ^  of  the  defendant  the 
Chicago,  Kansas  &  Nebraska  Railway  Company,  the  plaintiff 
ought  to  recover  against  said  Chicago,  Kansas  &  Nebraska 
Railway  Company,  if  you  find  that  said  company  was,  at  the 
time  of  the  injury,  operating  said  road,  or  participating  in  so 
doing,  (ii)  If  the  jury  believe,  from  the  evidence,  that  the 
station  agent  induced  Albert  Parkinson  to  carry  his  mail  to 
the  postal  car,  it  was  the  duty  of  such  station  agent  to  guard 
Albert  Parkinson  from  all  dangers  he  had  reasonable  appre- 
hension and  knowledge  to  expect  at  the  time  and  place,  and 
any  neglect  on  his  part  to  so  guard  him  was  negligence  on 
his  part,  and  of  the  company  in  whose  employ  he  was,  and 
which  was  engaged  in  operating  such  railway  at  the  time,  or 
participating  therein.  (12)  I  instruct  you,  if  you  believe  that 
the  station  agent  invited  Albert  Parkinson  to  take  some  rail- 
road mail  and  give  it  to  the  baggage  man,  and  that  Parkinson 
did  so,  and  that  the  said  station  agent  knew  of  the  arrival  of 
the  east-bound  train,  that  the  west-bound  train  was  approach- 
ing, and  that  they  would  meet  and  pass  at  that  station,  and 
knew  of  the  nearness  of  the  two  tracks  to  each  other,  then  I  in- 
struct you  that  it  was  the  duty  of  such  station  agent  to  protect 
Albert  Parkinson  from  such  dangers  as  might  reasonably  be 
expected  at  the  time,  and  that,  if  he  failed  to  look  out  and 
care  for  his  safety,  or  by  any  negligent  act  of  his  induced  the 
injury  of  Albert  Parkinson,  and  the  said  Parkinson  was  then 
acting  as  an  ordinarily  prudent  person  would  do,  then,  in  such 
case,  the  defendant  or  defendants  in  whose  employ  the  said 
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station  agent  then  was  are  liable  to  him  for  such  injury." 
The  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff 
for  $6500.  Two  special  questions  were  submitted  at  the 
request  of  the  plaintiff,  but  none  were  asked  by  the  defendant. 
A  motion  for  a  new  trial  was  overruled,  and  the  defendant 
brings  the  case  here. 

A/.  A,  Low  and  W,  F.  EvanSy  for  plaintiff  in  error. 

\V.  A,  De  Ford  and  J.   W,  De  Fordy  for  defendant  in  error. 

Allen,  J.  (after  stating  the  facts). — It  is  strenuously  urged 
by  counsel  for  the  plaintiff  in  error  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant,  and 
that  there  can  be  no  recovery  under  the  facts  disclosed  by  the 
testimony  in  this  case.  The  main  objections  urged  are  that 
the  evidence  clearly  disclosed  the  fact  that  the  railroad  on 
which  the  plaintiff  was  injured  was  not  operated  by  the  de- 
fendant company  at  the  time  of  the  injury,  but  was,  in  fact, 
operated  by  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, and  that  the  injury  to  the  plaintiff  was  due  solely  to 
his  own  negligence.  As  to  the  first  of  these  claims  it  must 
be  conceded  that  the  evidence  tending  to  show  that  the  rail- 
road was  operated  by  the  defendant  company  was  very  slight, 
and  that  there  was  a  great  deal  of  testimony  to  the  effect  that 
the  Chicago,  Rock  Island  &  Pacific  took  possession  of  and 
operated  the  road  on  or  about  the  1st  of  April,  1889,  and  the 
plaintiff *s  injury  appears  to  have  been  received  on  the  22d  of 
that  month.  Whatever  weight  we  might  be  willing  to  give 
to  it  if  the  matter  were  submitted  to  us  as  a  question  of  fact, 
we  yet  think  there  was  some  slight  evidence  tending  to 
support  the  finding  T)f  the  jury  in  that  particular.  Nor  can 
we  declare,  as  a  matter  of  law,  that  the  plaintiff's  injury  was 
due  to  his  own  culpable  negligence.  It  is  true  that  a  boy  of 
ordinary  intelligence,  nearly  1 5  years  old,  cannot  be  excused 
from  using  such  care  and  prudence  as  a  boy  of  that  age  would 
ordinarily  exercise  in  order  to  avoid  danger.  Courts  will  not 
presume  boys  of  that  age  to  be  incapable  of  providing  for 
their  own  safety.  But  in  this  case  it  appears,  from  the 
testimony,  that  the  baggage  man  to  whom  he  delivered  the 
railroad  mail  was  grossly  abusive,  and  that  the  violent  and 
profane  language  the  baggage  man  used  caused  him  to  lose, 
for  the  instant,  his  presence  of  mind,  and  that,  while  he  was 
confused,  he  stepped  into  the  place  of  danger,  where  he  re- 
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ceived  his  injury.  It  was  for  the  jury  to  say,  under  this  tes- 
timony, and  all  the  other  evidence  in  the  case,  whether  an 
unwarranted  act  of  the  baggage  man  did  excuse  the  plaintifTs 
want  of  care  in  stepping  in  front  of  the  approaching  train,  by 
depriving  him  for  the  time  being  of  his  capacity  to  act  with 
ordinary  prudence. 

This  judgment,  however,  must  be  reversed,  and  a  new  trial 
ordered,  because  of  very  serious  errors  in  the  instructions 
given  by  the  court.  The  sixth  instruction  is  to  the  effect 
that,  if  the  injury  was  caused  by  the  negligence  of  the  defen- 
dant, and  the  plaintiff  was  also  guilty  of  some  slight  degree 
of  negligence,  this  would  not  alone  prevent  a  recovery,  pro- 
vided the  jury  further  believe  that  the  act  of  the  defendant 
which  caused  the  injury  was  done  after  discovering  the  plain- 
tiff's negligence,  and  the  defendant  could  have  avoided  the 
injury  by  the  exercise  of  reasonable  care.  The  engineer  in 
charge  cf  the  engine  which  caused  the  injury  testified  that 
the  first  he  saw  of  the  boy  was  when  he  made  the  first  step, 
and  was  about  to  make  the  second  step,  when  the  engine 
struck  him;  that,  in  approaching  the  station,  he  applied  the 
air,  and,  seeing  that  he  was  going  to  stop  too  quick,  he  re- 
leased the  air,  and  put  his  head  out  of  the  window  to  recog- 
nize the  other  train,  according  to  the  rule  on  the  road ;  and 
that,  by  the  time  he  took  his  head  in  again,  he  saw  the  boy, 
and  when  he  stopped  the  boy  was  at  the  hind  end  of  the 
tender.  It  is  claimed  that  it  was  the  duty  of  the  engineer, 
when  going  into  a  station,  to  look  out  for  the  safety  of  persons 
who  had  a  right  to  be  on  and  about  the  tracks,  and  to  be  con- 
stantly on  the  alert  to  avoid  injury  to  them,  and  that,  by 
turning  his  attention  to  the  other  train,  the  engineer  neglected 
the  duty  he  owed  the  plaintiff  to  look  out  for  his  safety. 
The  only  negligence  charged  against  the  engineer  in  the 
petition  is  in  failing  to  ring  the  bell,  sound  the  whistle,  or  give 
any  other  signal  of  the  approach  of  the  train.  This  instruc- 
tion would  authorize  a  recovery  if  the  jury  believed  that  the 
plaintiff  negligently  stepped  in  front  of  the  approaching 
train,  but  that,  after  tie  had  done  so,  the  engineer  might,  by 
the  exercise  of  reasonable  diligence,  have  avoided  injury  to 
him.  •  If  negligence  in  this  respect  was  relied  on,  it  ought 
to  have  been  charged  in  the  petition. 

The  objections  to  the  tenth,  eleventh,  and  twelfth  instruc- 
tions are  still  more  serious.    The  tenth  instruction  is,  in  effect. 
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that  if  the  baggage  master,  by  accosting  the  plaintiflf  in  an 
angry  manner,  caused  him  to  be  confused,  so  that  his  attention 
was  taken  off  the  coming  train,  and  by  reason  of  his  being 
disconcerted  he  was  injured,  the  company  is  liable  for  the 
injury.  This  instruction  wholly  excludes  the  consideration  of 
any  question  of  negligence,  and  directs  the  jury  to  find  against 
the  defendant  if  the  baggage  man,  by  his  language,  did  in  fact 
confuse  the  plaintiff,  and  if  his  being  so  confused  caused  his 
injury.  It  is  exceedingly  difficult  to  see  how  a  recovery  can 
be  based  solely  on  the  conduct  of  the  baggage  master. 
While  it  is,  of  course,  reprehensible  for  him  to  have  cursed  a 
boy  of  the  age  of  the  plaintiff,  it  does  not  necessarily  follow 
that  he  might  have  reasonably  anticipated  that  by  so  doing 
the  boy  would  altogether  lose  his  self-control,  and  step  in 
front  of  the  approaching  train.  The  conduct  and  language 
of  the  baggage  master  might  properly  be  proven  for  the  pur- 
pose of  relieving  the  plaintiff  from  the  charge  of  contributory 
negligence,  but  it  would  not  render  the  company  liable  for  the 
injury  unless  such  conduct  might  reasonably  be  expected  to 
cause  the  plaintiff  to  act  as  he  did,  and  thereby  to  induce  the 
injury.  It  is  only  wherq  the  act  of  a  servant  might  reasonably 
be  expected  to  produce  the  injury  that  in  fact  results  that  the 
master  can  be  held  to  answer  in  damages.  The  eleventh  and 
twelfth  instructions  declare  it  to  have  been  the  duty  of  the 
station  agent,  Collins,  after  delivering  the  mail  to  the  plaintiff 
to  be  carried  to  the  car,  to  protect  him  from  all  dangers  that 
might  be  reasonably  apprehended,  and  that  the  company  was 
liable  for  any  failure  to  so  protect  him.  By  these  instructions 
the  liability  was  imposed  on  the  defendant,  not  for  negligently 
sending  the  plaintiff  into  a  place  of  danger,  but  for  failure  to 
protect  him  from  the  dangers  which  surounded  him.  If  it 
were  conceded  that  the  plaintiff  went  into  a  place  of  danger, 
where  he  had  no  right,  and  that  liability  was  incurred  by  the 
defendant  by  reason  of  the  act  of  its  agent  in  sending  him 
there,  the  measure  of  the  defendant's  liability,  as  declared  by 
the  instructions,  would  be  an  extreme  one,  substantially  the 
same  as  that  disapproved  by  this  court  in  the  case  of  Railroad 
Co.  V,  Winston,  56  Kan.  456.  But  the  plaintiff  does  not 
claim  that  he  was  a  trespasser,  nor  that  he  went  to  the  place 
of  danger  solely  because  of  the  direction  given  him  by  the 
agent,  Collins.  His  own  testimony  shows  that  he  had  started 
to   mail   letters  given   him   by  Light,  and   it   is  claimed   by 
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counsel  here,  and  we  think  justly  so,  that  he  had  a  right  to 
go  to  the  car  in  which  the  railway  post-office  was  kept,  for  the 
purpose  of  maihng  the  letters  intrusted  to  him;  that  he  was 
not  a  trespasser;  and  that,  though  in  a  place  of  some  danger, 
it  was  a  place  where,  by  the  exercise  of  reasonable  prudence 
on  his  part,  and  of  proper  care  on  the  part  of  those  in  charge 
of  the  trains,  he  might  do  his  errand,  and  return  in  safety.  It 
is  difficult  to  perceive  how  the  act  of  the  agent,  Collins,  in 
calling  him  back  to  give  him  other  letters  to  mail,  radically 
changed  his  situation;  and  certainly  it  did  not  render  the 
company  an  insurer  of  his  safety.  It  is  very  difficult  to  see 
how  Collins  could  have  protected  the  boy  against  the  rude 
language  of  the  baggage  master,  or  how  he  could  have  caused 
the  engineer  of  the  west-bound  train  to  ring  the  bell,  sound 
the  whistle,  or  keep  a  close  watch  in  front  of  his  engine. 
None  of  the  agencies  which  produced  the  plaintiff's  injury 
were  under  the  control  of  Collins,  nor  is  it  pointed  out  how 
it  would  have  been  possible  for  him  to  have  protected  the 
plaintiff.  His  negligence,  if  negligence  it  was,  was  in  halting 
the  boy  while  performing  the  mission  he  had  first  undertaken, 
and  in  imposing  on  him  the  further  task  of  delivering  railroad 
letters  to  the  baggage  master.  Whether,  in  doing  this,  he 
failed  to  act  as  a  person  of  ordinaiy  prudence  would  have 
acted  under  like  circumstances,  was  a  question  which  might 
have  been  submitted  to  the  jury;  but  no  liability  could  be 
imposed  on  the  defendant  company  by  reason  of  his  doing  so, 
unless  his  acts  were  the  direct  and  proximate  cause  of  the 
plaintiff's  injury,  and  only  this  question,  so  far  as  imposing 
liability  on  the  defendant  company  because  of  the  acts  of  the 
agent,  Collins,  could  properly  be  submitted  to  the  jury. 

Various  other  criticisms  are  made  on  the  instructions.  We 
think  it  might  have  been  well  for  the  court  to  have  explained 
to  the  jury  just  what  negligence  was  imputed  to  the  defendant, 
but  we  find  nothing  in  the  other  criticisms  requiring  special 
mention.  The  judgment  is  reversed,  and  a  new  trial  ordered. 
All  concur. 
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V. 

Haber  et  aL 

{Supreme  Court  of  Kansas,  April  ii,  1896.) 

State  and  Federal  Statutes  Respecting  Diseased  Cattle. — The  act  of  con- 
gress of  May  29, 1884.  entitled  "An  act  for  the  establishment  of  a  bureau 
of  animal  industry  10  prevent  the  exportation  of  diseased  cattle,  and  to 
provide  means  for  the  suppression  and  extirpation  of  pleuropneumonia 
and  other  contagious  diseases  among  domestic  animals,"  does  not  in  any 
manner  repeal  or  nullify  the  various  acts  of  the  legislature  of  this  stale 
designed  to  protect  domestic  cattle  against  the  introduction  and  com- 
munication of  Texas,  splenic,  or  Spanish  fever. 

State  Statute  and  Regulations  of  Secretary  of  Agriculturet — There  is  no 
conflict  between  either  the  act  of  congress  aLove  mentioned,  or  the  rules 
and  reijulations  established  by  the  secretary  of  ngriculiure  thereunder, 
and  the  laws  of  this  state,  which  prohibit  the  bringing  into  the  state  of 
cattle  capable  of  communicating,  or  liable  to  impart,  Texas,  splenic,  or 
Spanish  fever.  The  act  of  congress,  the  regulations  prescribed  by  the 
secretary,  and  the  statutes  of  this  state  are  all  intended  to  operate  con- 
currently, and  to  prevent  the  spread  of  infectious  and  contagious  dis- 
eases among  domestic  animals. 

All  Persons  Damaged  through  Shipment  of  Diseased  Cattle  may  be 
Made  Parties  to  Action.— All  persons  injured  by  the  shipping  or  driving 
into  this  state  of  cattle  capable  of  communicating  Texas,  splenic,  or 
Spanish  fever,  may  be  joined  as  defendants  in  an  action  against  the 
owner  of  the  cattle  communicating  such  disease,  for  the  jiurpose  of  re- 
covering damages  for  the  injuries  so  sustained,  and  to  subject  such  cat- 
tle to  the  lien  for  such  damages  created  by  the  statute  ;  and  in  such 
action  the  defendants  sustaining  sucii  injnries,  and  entitled  to  a  lien  on 
the  same  cattle,  may  set  up  their  causes  of  action,  and  obtain  judgments 
thereon  and  the  liens  of  all  persons  entitled  to  recover  against  the  owner 
of  the  cattle  may  be  adjjisted  in  one  action. 

Carrier  of  Diseased  Cattle  may  be  Made  Party  to  Actiont — A  railroad 
conipiiny,  acting  in  conjunction  with  the  owner  of  cattle  communicating 
such  disease  in  bringing  them  into  this  state,  may  also  be  joined  as  a 
defendant  in  such  action,  and  all  questions  affecting  its  liability,  not 
only  to  the  plaintiff,  but  to  each  of  the  defendants,  may  be  determined 
in  the  case. 

Error  from   Lyon   county  district  court.     Modified  and 
affirmed. 

Charles  Haber,    as   plaintiflf,   brought   suit   in   the   district 
court  of  Chase  county  against  E.  A.  Hosier  and  George  D. 
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Hosier,  partners  as  Hosier  Bros.,  the  Missouri,  Kansas  & 
Texas  Railway  Company,  and  Francis  Brogan,  W.  J.  Brogan, 
and  Joseph  N.  Brogan,  partners  as  Brogan  &  Sons, 
*****  '  and  numerous  other  parties  defendant,  alleging 
that  the  plaintiff  resided  in  Lyon  county,  and  there  kept  and 
owned  49  head  of  healthy  native  cattle;  that  Hosier  Bros, 
.owned  and  kept  in  the  state  of  Texas  2300  head  of  wild 
undomesticated  Texas  cattle,  capable  of  communicating  Texas, 
splenic,  or  Spanish  fever  to  the  native  cattle  of  Kansas;  that, 
between  April  i  and  July  15,  1892,  the  defendants,  Hosier 
Bros.,  the  Missouri  Kansas  &  Texas  Railway  Company,  and 
Brogan  &  Sons,  transported,  drove,  and  brought  said  Texas 
cattle,  from  a  point  in  Texas,  south  of  the  thirty-seventh 
parallel  of  north  latitude,  into  the  state  of  Kansas,  in  violation 
of  the  act  of  the  legislature  of  Kansas,  entitled  **An  act  for 
the  protection  of  cattle  against  contagious  diseases,'*  and  acts 
amendatory  thereof  and  supplementary  thereto;  that  said 
cattle  were  transported  to  Hartford,  Lyon  county,  Kan.,  and 
thence  driven,  through  Lyon  county,  into  Chase  county,  al^ng 
the  highway,  and  upon  the  range  and  pasture  where  plaintiff's 
cattle  were  kept ;  that  the  defendants  before  named  had  knowl- 
edge and  information  that  said  Texas  cattle  were  capable  of 
imparting  said  disease  to  the  domestic  cattle  of  this  state;  Aat 
they  did  communicate  said  disease  to  plaintiff's  cattle,  and 
thereby  caused  them  to  sicken  and  die,  to  his  damage  $250®. 
A  great  number  of  other  persons,  who  had  also  had  cattle  die 
from  Texas  fever  imparted  by  the  same  herd  of  cattle,  were 
joined  as  defendants.  The  petition  alleges  that  the  Texas 
cattle  had  been  quarantined,  and  afterwards  placed  in  posses- 
sion of  a  receiver,  who  held  them  with  the  consent  of  all 
parties  in  interest.  They  were  afterwards  sold  by  the  reccivof, 
and  at  the  time  of  filing  the  amended  petition  he  held  the 
proceeds  derived  from  the  sale.  The  plaintiff  claimed  a  licH 
on  the  funds  in  his  hands  for  the  amount  of  his  loss,  and  asked 
judgment  against  Hosier  Bros.,  the  railway  company,  c-Aid 
Brogan  &  Sons,  for  the  amount  of  his  damages,  and  that  it  be 
adjudged  a  lien  on  the  funds  in  the  receiver's  hands,  and  be 
satisfied  out  of  the  same.  The  other  defendants  are  alleged 
to  claim  an  interest  in  said  fund  because  of  losses  of  cattle 
sustained  by  them  from  the  same  cause.  The  defendants  who 
had  lost  cattle  from  the  same  cause  answered  separately,  stat- 
ing a  cause  of  action  substantially  similar  to  that  of  the  plaintiff, 
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and  asking  satisfaction  of  their  claims  out  of  the  moneys  in 
the  hands  of  the  receiver,  and  for  judgment  against  the  same 
parties.  The  railway  company  moved  the  court  to  require 
the  plaintiff  to  make  his  petition  more  definite  and  certain  by 
stating  specifically  what  interest,  if  any,  or  connection  with 
said  cattle  the  railway  company  had,  except  that  of  a  common 
carrier,  and,  second,  by  stating  what,  if  any,  interest,  lien,  or 
claim  upon  the  funds  in  the  hands  of  the  receiver  the  railway 
company  had.     This  motion  was  overruled. 

The  railway  company  then  answered,  alleging,  in  substance, 
that  it  was  incorporated  under  the  laws  of  Kansas,  and  engaged 
in  the  business  of  a  common  carrier  of  freight  and  passengers 
between  different  states;  that  it  connected  at  Denison,  Texas, 
with  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  a  different  corporation,  and  that  said  last-named  rail- 
road connected  at  Taylor,  Tex.,  with  the  road  of  the  Texas 
&  Pacific  Railway  Company,  another  corporation  operating  a 
line  of  railroad  extending  westward  from  Ft.  Worth  through 
the  town  of  Midland;  that  on  April  26,  1892,  Hosier  Bros, 
entered  into  a  written  contract  with  the  Texas  &  Pacific  Rail- 
way Company  to  transport  for  them  744  head  of  cattle  from 
Midland,  Tex.,  to  Hartford,  Kan.,*  and  on  the  next  day  made 
a  further  contract  for  like  transportation  of  644  more;  that 
on  June  10,  1892,  said  Hosier  Bros,  made  a  further  contract 
with  the  said  company  for  the  transportation  of  485  other 
cattle  from  and  to  the  same  places;  that  all  of  said  cattle  were 
loaded  into  the  cars  at  Midland,  Tex.,  furnished  by  the  Texas 
&  Pacific  Railway  Company;  that  there  is  no  other  railroad 
running  into  Hartford,  Kan.,  except  that  of  the  defendant; 
that  the  defendant  received  said  cattle  at  Denison,  Tex.,  as 
a  connecting  carrier,  in  the  same  cars  in  which  they  were  first 
loaded,  and  delivered  the  same  to  Hosier  Eros,  at  their 
destination,  as  named  in  the  contract  with  the  Texas  &  Pacific 
Railway  Company.  It  denied  that  it  had  anything  whatever 
to  do  with  driving  the  cattle  from  Hartford  to  the  Brogan 
pasture  in  Chase  county,  and  alleged  that  on  February  26, 
1892,  the  secretary  of  the  department  of  agriculture  issued 
and  served  upon  all  the  railroad  companies  of  the  United 
States,  including  the  defendant  company,  his  regulations  con- 
cerning cattle  transportation,  a  copy  of  which  was  attached  to 
the  answer;  that  the  circular  letter  establishing  such  regulations 
was  issued  in  accordance  with  section  7  of  the  act  of  congress 
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of  May  9,  1884,  entitled  **An  act  for  the  establishment  of  a 
bureau  of  animal  industry  to  prevent  the  exportation  of  dis- 
eased cattle,  and  to  provide  means  for  the  suppression  and 
extirpation  of  pleuropneumonia  and  other  contagious  diseases 
among  domestic  animals,"  and  that  said  rules  and  regulations 
removed  all  restrictions  from  the  transportation  of  cattle  to  and 
from  any  portion  of  the  United  States,  except  that  portion 
described  in  said  regulations  as  the  area  in  which  the  disease 
known  as  splenic  or  Southern  fever  exists  among  cattle;  that 
Midland,  Tex.,  the  point  from  which  said  cattle  were  shipped, 
lies  outside  of  the  infected  district  as  designated  by  the  secre- 
tary of  agriculture,  and  that  said  cattle  had  been  kept  in  Pecos 
county  since  the  1st  of  December,  1891,  and  had  not  been 
east  or  south  of  the  government  quarantine  line;  that  before 
said  cattle  were  received  by  the  defendant  company,  one 
Albert  Dean,  live-stock  inspector  of  the  bureau  of  animal 
industry,  acting  under  the  authority  of  the  department  of 
agriculture  of  the  United  States,  and  also  under  the  state  board 
of  live-stock  sanitary  commissioners  of  Kansas,  issued  to  Hosier 
Bros,  permits  for  the  shipment  of  said  cattle;  that  it  had  no 
notice  or  knowledge  that  said  cattle  were  infected  with  Texas 
or  splenic  fever,  or  would  communicate  said  disease,  and  that 
because  of  its  relation  to  the  public  as  a  common  carrier  it  was 
bound  to  receive  and  transport  said  cattle. 

There  is  no  conflict  in  the  testimony  as  to  the  essential 
facts.  Hosier  Bros,  owned  a  large  ranch  in  Pecos  county, 
Tex.,  bordering  on  the  Pecos  river.  The  headquarters  of  the 
ranch,  which  was  about  40  miles  square,  was  on  Independ- 
ence creek,  about  6  miles  from  the  river.  On  this  ranch  they 
had  a  great  number  of  cattle,  which  ranged  freely  over  the 
country,  and  sometimes  crossed  the  river  into  Crockett  and 
Valverdc  counties.  The  quarantine  line  established  by  the 
secretary  of  agriculture,  as  shown  by  the  map  and  circular 
letter,  runs  along  the  Pecos  river,  and  on  the  east  line  of 
Pecos  county.  Midland,  the  station  at  which  the  cattle  were 
loaded,  is  outside  of  the  boundaries  of  the  infected  district 
as  designated  by  the  secretary;  but  the  line  of  the  Texas  & 
Pacific  Railroad  crosses  into  the  infected  district  a  short  dis- 
tance east  from  Midland,  and  the  whole  route  over  which  the 
cattle  were  shipped,  thence  to  the  south  line  of  Kansas,  is 
included  within  the  infected  district.  Although  bills  of  lading 
in  the  usual  form  were  issued  by  the  Texas  &  Pacific  Railway 
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Company,  the  contract  for  the  shipment  of  the  cattle  was 
made  by  E.  A.  Hosier  with  the  agents  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  at  Kansas  City,  Mo.,  at 
a  rate  below  the  usual  rate.  The  business  was  sought  after 
by  the  agents  of  the  company.  They  were  informed  that  the 
cattle  were  being  shipped  from  Texas  to  Kansas,  for  the  pur- 
pose of  being  pastured  in  a  large  pasture  owned  by  Brogan  in 
Chase  county;  that  it  was  distant  about  20  miles  from  Hart- 
ford ;  that  it  would  be  necessary  to  drive  the  cattle  across  the 
country  from  Hartford  in  order  to  reach  the  pasture;  that  the 
pasture  was  much  nearer  to  Bazar,  a  station  on  the  Atchison, 
Topeka  &  Sante  F6  Railroad,  than  to  Hartford,  and  in  order 
to  secure  the  business  a  rate  of  $10  less  per  car  was  made  on 
the  shipment.  A  contract  for  pasturing  the  cattle  had  been 
made  by  the  Hosiers  with  the  Brogans,  under  which  the 
Brogans  agreed  to  receive  the  cattle  either  at  Hartford,  Olpe, 
or  Bazar.  It  was  claimed  on  the  trial,  by  Brogan,  that  the 
railway  company  agreed  to  pay  him  for  driving  the  cattle  from 
Hartford  to  his  ranch,  in  consideration  of  his  aiding  the  com- 
pany in  securing  the  shipment  over  its  road,  instead  of  the 
Sante  F^.  The  cattle  were  shipped  as  stated  in  the  pleadings, 
were  received  by  the  Hosiers  at  Hartford,  and  driven,  under 
the  directions  of  Brogan,  thence  to  his  Chase  county  ranch. 
In  July  cattle  along  the  route  over  which  they  were  driven 
began  to  show  symptoms  of  Texas  fever,  and  thereafter  great 
numbers  of  them  died.  A  number  of  separate  actions  were 
brought  in  Chase  and  Lyon  counties,  which  were  all  consoli- 
dated, and  by  stipulation  the  whole  matter  was  removed  to 
Lyon  county,  and  the  case  of  the  plaintiff  and  of  all  cross- 
petitioning  defendants  against  the  railway  company  alone  was 
tried  together;  the  action  as  against  Hosier  Bros,  and  Brogan 
&  Sons  having  been  continued  to  a  subsequent  term.  The 
jury  brought  in  verdicts  in  favor  of  the  plaintiff,  and  also  of 
all  cross-petitioning  defendants,  and  on  these  verdicts  judg- 
ments were  rendered  in  favor  of  the  plaintiff  for  Si  173,  and 
in  favor  of  145  defendants,  against  the  company,  in  amounts 
ranging  from  $12  to  Si 9*32 5. 08. 

Answers  to  special  questions,  submitted  at  the  request  of 
the  railroad  company,  were  also  returned,  among  which  are 
the  following:  **  No.  I.  Did  the  railroad  company  have  any 
actual  notice  that  these  cattle,  or  any  of  them,  were  from  the 
infected  district  of  Texas  ?     A.   No.'*     **  No.  3.   Did  any  of 


476  CARRIER  OF  DISEASED  CATTLE  [T(w.' ?/* 

Missouri,  K.  &  T.  Ry.  Co.  v,  Haber 

the  agents,  servants,  or  employes  of  the  railroad  company, 
having  charge  of  the  handling  of  the  trains  in  which  these 
cattle  were  carried,  have  any  information  or  knowledge  con- 
cerning Texas  or  splenetic   fever?      A.   We  do  not  know." 
**  No.  8.   Did  not  Hosier  Bros,  send  two  men  with  each  train 
of  cattle,  and  was  it  not  the  duty  of  such  men  to  look  after 
and  care  for  the  cattle?     A.  Yes.      No.  9.   Did  the  trainmen 
or  employes  of  the  defendant,  in  charge  of  the  trains,  have 
anything  to  do  with  the  handling  of  the  cattle,  or  with  the 
loading  or  unloading  of  them?     A.   No.     No.  10.  Was  it  not 
the   duty   of  the   trainmen   in  charge  of  the  train  in  which 
Hosier  Bros.'  cattle  were  shipped  to   simply  look  after  the 
management  and  operation  of  the  train  ?     A.  Yes.      No.  11. 
Is  it  not  a  fact  that  all  the  information,  given  to  the  railroad 
company  by  Hosier  Bros,  and  by  Francis  Brogan,  was  to  the 
effect  that  said  cattle  were  from  Pecos  county,  Tex.  ?  A.  Yes. 
No.  12.   Is  it  not  a  fact  that,  by  the  rules  and  regulations  of 
the  Honorable  Jeremiah  M.  Rusk,  secretary  of  the  depart- 
ment of  agriculture,    establishing   a    quarantine    line,   Pecos 
county,   Tex.,  was  entirely  west  and  outside  of  said  line  ? 
A.   Yes,  we  suppose  so."    **  No.  15.  Is  it  not  a  fact  that  cattle 
from  north  and  west  of  the  government  quarantine  line  are 
not  supposed  by  the  bureau  of  animal  industry  to  be  inocu- 
lated with  germs  of    Texas  fever,   and  are  supposed   to  be 
incapable  of  communicating  it   to   native   cattle?      A.    Yes, 
that  is  the  supposition.*'     **  No.  26.    Is  it  not  a  fact  that  the 
railroad  company  delivered  the  cattle  to  Hosier  Bros,  at  Hart- 
ford, and  until  after  such  delivery  no  Texas  fever  was  com- 
municated by  them,  and  no  damage  done  to  the  plaintiff,  or 
any  of  the  claimants  suing  under  their  cross-petitions  ?     A. 
Yes.      No.    27.     If  you   find   that   the  cattle  communicated 
Texas  fever,  is  it  not  a  fact  that  such  fever  was  communicated 
by  the  drive  across  the  country  from   Hartford  to  the  Brogan 
pasture,  in  Chase  county,  and  the  placing  of  the  cattle  in  such 
pasture  ?     A.   Yes.'*     '*  No.  29.    Is  it  not  a  fact  that   Hosier 
Bros.,  the  owners  of  the  cattle,  by  their  agents,  the  Brogans, 
drove  the  cattle  from  Hartford  to  the  Brogan  pasture  ?     A. 
Yes,  it  is  alleged  so." 

Motions  were  made  by  the  railway  company  for  judgment 
in  its  favor  on  the  special  findings  of  the  jury,  and  also  for 
a  new  trial,  both  of  which  were  overruled.  The  railway  com- 
pany brings  the  case  to  this  court  for  review. 
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T.  N.  Sedgwick  and  L.  B,  Kellogg,  for  plaintiff  in  error. 
E.    W,    Cujiningham^   J,  Jay  Buck,   Madden   Bros,,    and 
Eugene  Hagan^  for  defendants  in  error. 

Allen,  J.  (after  stating  the  facts). — The  main  contention 
of  counsel  for  the  plaintiff  in  error  is  that  this  was  an  interstate 
shipment  of  cattle;  that  the  company's  connection  with  the 
whole  matter  was  that  only  of  a  common  carrier;  that  it  com- 
plied with  all  the  regulations  prescribed  by  the  department 
of  argiculture  under  the  act  of  congress;  that  the  federal 
statute,  and  the  regulations  established  by  the  secretary  of 
agriculture  under  it,  is  the  supreme  law,  and  in  effect  repeals 
all  provisions  of  the  laws  of  Kansas  in  any  manner  conflicting 
therewith;  that  the  company  was  bound,  as  a  carrier,  to 
receive  and  transport  the  cattle,  because  they  were  loaded  at 
a  point  without  the  quarantine  line  established  by  the  secre- 
tary, and  the  shippers  were  furnished  with  a  permit  issued  in 
accordance  with  the  regulations  governing  such  shipments; 
that  it  delivered  them  to  the  owners  at  their  destination ;  that 
no  injury  resulted  to  any  one  from  the  cattle  while  in  the 
railroad  company's  charge;  and  that  no  culpable  conduct  on 
their  part  is  shown  to  have  contributed  to  the  plaintiff's  loss. 
The  conclusions  we  have  reached  render  it  unnecessary  to 
consider  how  far  congress,  by  acts  passed  for  the  regulation  of 
intet'state  commerce,  could  go  in  curtailing  the  power  of  the 
legislature  of  this  state  to  protect  its  citizens  from  the  intro- 
duction of  infectious  or  contagious  diseases  dangerous  to  their 
health  or  destructive  of  their  property.  The  first  ques- 
tion to  consider  is  whether  there  is  really  any  conflict  be- 
tween the  act  of  congress  and  the  state  statute  on  which  the 
plaintiff's  cause  of  action  is  based.  Section  3  of  chapter  201 
of  the  Laws  of  1891  reads  as  follows:  **  Any  person  or  per- 
sons who  shall  drive,  ship,  or  transport,  or  cause  to  be  shipped, 
driven,  or  transported,  into  or  through  any  county 
in  this  state  any  cattle  liable  or  capable  of  com-  R***«*»* 

^*        rr^  ,       .  o  '  \     t  J.  federal  rtat- 

municating  Texas,  splenic,  or  Spanish  fever  to  any  ate«. 
domestic  cattle  of  this  state  shall  be  liable  to  any 
person  or  persons  injured  thereby  for  all  damages  that  they 
may  sustain  by  reason  of  the  communication  of  said  disease 
of  Texas,  splenic,  or  Spanish  fever,  to  be  recovered  in  a  civil 
action  in  any  court  of  competent  jurisdiction,  and  the  parties 
so  injured  shall  have  a  first  and  prior  lien  to  all  other  liens  for 
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such  damages  on  the  cattle  communicating  the  disease    of 
Texas,  splenic,  or  Spanish  fever."     By  the  fourth  section   of 
the  same  chapter  it  is  provided  that  proof  that  the  cattle  were 
brought  into  this  state  from  the  south  of  the  thirty-seventh 
parallel  of  north  latitude  shall  be  taken  as  prima  facie  evidence 
that  such  cattle  were,  between  the    ist  day  of  February'  and 
the  1st  day  of  December  of  the  year  in  which  the  offense  was 
committed,    capable  of   communicating    Texas,    splenic,    or 
Spanish  fever,  and  that  the  owner  or  person  in  charge  of  such 
cattle  had  full  knowledge  thereof.      It  is  further  provided,  in 
the  last-mentioned  section,  that  if  it  is  shown  that  the  cattle 
have  been  kept  since  the  ist  day  of  December  of  the  previous 
year  west  of  the  twenty-second   meridian  of  longitude  frcm 
Washington,  and  north  of  the  thirty- fourth  parallel  of  noiih 
latitude,  the  provisions  of  the  section  shall  not  apply.     Sec- 
tion 3,  above  quoted,  contains,  in  substance,  the  provisions  of 
section  7,  ch.  161,  of  the  Laws  of  1881,  which,  by  its  tcims, 
includes  only  persons   drivirg  or  causing  to  be   driven  such 
cattle  into  or  through   a  county  in  this  state,  while  section  3 
includes  persons  shipping  or   transporting  as  well  as  driving, 
such  cattle.      In  March,  1884,  an  act  was  passed  by  the  legis- 
lature of  the  state,    entitled  **  An   act  for  the  protection  cf 
domestic  animals,"  which  provided  for  the  appointment  of  a 
live-stock  sanitary  commission,  and  was  designed  to  prevtiil 
the   spread    of  contagious    disease   among  domestic   animi:.]-^ 
within  the  state.      On  May  29th  of  the  same  year  the  act  of 
congress,  entitled  **  An  act  for  the  establi'-hment  of  a  bureau 
of  animal   industry   to    prevent   the  exportation  of  diseased 
cattle,  and  to  provide  means  for  the  suppression  and  extiipa- 
tion  of  pleuropneumonia  and  other  contagious  diseases  amor.g 
domestic  animals,'*  took  effect,  and  appears  as  23  Stat.  ch.  Co. 
The  only  sections  of  the  act  we  deem   it  necessary  to  quote 
are  as  follow^s: 

'*  Sec.  3.  That  it  shall  be  the  duty  -of  the  commissioner  of 
agriculture  to  prepare  such  rules  and  regulations  as  he  may 
deem  necessary  for  the  speedy  and  effectual  suppression  and 
extirpation  of  said  diseases,  and  to  certify  such  rules  and 
regulations  to  the  executive  authorities  of  each  state  and 
territor>%  and  invite  said  authorities  to  co-operate  in  the 
execution  and  enforcement  of  this  act.  Whenever  the  plans 
and  methods  of  the  commissioner  of  agriculture  shall  be 
accepted  by  any  state  or  territory  in  which  pleuropneumonia 
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or  other  contagious,  infectious,  or  communicable  disease  is 
declared  to  exist,  or  su^^h  state  or  territory  shall  have  adopted 
plans  and  methods  for  the  suppression  and  extirpation  of 
said  diseases,  and  such  plans  and  methods  shall  be  accepted 
by  the  commissioner  of  agriculture,  and  whenever  the  governor 
of  a  state  or  other  properly  constituted  authorities,  signify 
their  readiness  to  co-operate  for  the  extinction  of  any  con- 
tagious, infectious,  or  communicable  disease  in  conformity 
with  the  provisions  of  this  act,  the  commissioner  of  agriculture 
is  hereby  authorized  to  expend  so  much  of  the  money  appro- 
priated by  this  act  as  may  be  necessary  in  such  investigations, 
and  in  such  disinfection  and  quarantine  measures  as  may  be 
necessary  to  prevent  the  spread  of  the  disease  from  one  state 
or  territory  into  another/* 

**  Sec.  6.  That  no  railroad  company  within  the  United 
States,  or  the  owners  or  masters  of  any  steam  or  sailing  or 
other  vessel  or  boat,  shall  receive  for  transportation  or  trans- 
port, from  one  state  or  territory  to  another,  or  from  any  state 
into  the  District  of  Columbia,  or  from  the  District  into  any 
state,  any  live  stock  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the  disease  known  as 
pleuropneumonia;. nor  shall  any  person,  company,  or  corpora- 
tion deliver  for  such  transportation  to  any  railroad  company, 
or  master  or  owner  of  any  boat  or  vessel,  any  live  stock,  know- 
ing them  to  be  aflfected  with  any  contagious,  infectious,  or 
communicable  disease;  nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  private  conveyance 
from  one  state  or  territory  to  another,  or  from  any  state  into 
the  District  of  Columbia  or  from  the  District  into  any  state, 
any  live  stock,  knowing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  disease,  and  especially 
the  disease  known  as  pleuropneumonia;  provided,  that  the 
so-called  splenetic  or  Texas  fever  shall  not  be  considered  a 
contagious,  infectious,  or  communicable  disease  within  the 
meaning  of  sections  four,  five,  six,  and  seven  of  this  act,  as  to 
cattle  being  transported  by  rail  to  market  for  slaughter,  when 
the  same  are  unloaded  only  to  be  fed  and  watered  in  lots  on 
the  way  thereto. 

**  Sec  7.  That  it  shall  be  the  duty  of  the  commissioner  of 
agriculture  to  notify,  in  writing,  the  proper  officials  or  agents 
of  any  railroad,  steamboat,  or  other  transportation  company 
doing  business  in  or  through  any  infected  locality,  and  by 
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publication  in  such  newspapers  as  he  may  select,  of  the  exist- 
ence of  said  contagion ;  and  any  person  or  persons  operating 
any  such  railroad,  or  master  or  owner  of  any  boat  or  vessel, 
or  owner  or  custodian  of  or  person  having  control  over  such 
cattle  or  other  live  stock,  within  such  infected  district,  who 
shall  knowirtgly  violate  the  provisions  of  section  six  of  this 
act,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor 
more  than  five  thousand  dollars,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment." 
It  clearly  appears  from  section  3,  above  quoted,  that  con- 
gress did  not  cast  on  the  secretary  of  agriculture  and  those  act- 
ing under  him  the  entire  responsibility  of  preventing  the  spread- 
of  contagious  diseases  among  domestic  animals.  It  expressly 
recognized  the  right  of  the  states  to  pass  laws  and  prescribe 
rules  and  regulations  for  that  purpose,  and  authorized  the 
expenditure  of  the  money  appropriated  by  congress  for  the 
purposes  stated  in  the  act,  whenever  the  governor  of  a  state  or 
other  properly  constituted  authorities  signified  their  readiness 
to  co-operate  with  the  department  of  agriculture.  Not  only 
is  there  an  absence  of  permission  to  transport  domestic  animals 
capable  of  communicating  an  infectious  or  contagious  disease 
from  one  place  to  another  uncjer  any  authority  whatever,  with 
a  single  exception  hereafter  mentioned,  but  the  first  clause  of 
section  6  expressly  prohibits  any  railroad  company  from  trans- 
porting from  one  state  or  territory  to  another  any  live  stock 
affected  with  any  communicable  disease.  The  last  clause  of 
this  section  expressly  recognizes  the  existence  of  such  a  disease 
as  splenetic  or  Texas  fever,  but  exempts  cattle  affected  with 
it  from  the  provisions  of  the  act  when  being  transported  by 
rail  to  market  for  slaughter,  when  the  same  are  unloaded  only 
for  the  purpose  of  feeding  and  watering  on  the  way.  The 
grant  of  permission  to  transport  to  market  for  slaughter  em- 
phasizes the  prohibition  contained  in  the  preceding  portion 
of  the  section  against  the  transportation  for  other  purposes  of 
cattle  capable  of  communicating  the  disease.  It  clearly  was 
not  the  purpose  of  congress  to  authorize  cattle  capable  of  im- 
parting Texas  fever  to  be  brought  into  Kansas  and  communi- 
cate the  disease  to  the  domestic  herds  of  this  state.  On  the 
other  hand,  this  section  explicitly  prohibits  the  company  from 
doing  so.  Section  7  makes  it  the  duty  of  the  commissioner 
of  agriculture  to  give  notice  to  railroad  companies  doing  busi- 
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ness  through  any  infected  locality  of  the  existence  of  the 
contagion,  and  imposes  penalties  for  the  violation  of  the  act. 
This  requirement  of  notice  does  not  abrogate  any  of  the  other 
provisions  of  the  act.  Nor  does  it  in  any  manner  affect  the 
validity  of  the  laws  of  this  state  on  the  subject.  It  seems 
entirely  clear  to  us  that,  in  the  passage  of  this  act,  congress 
exercised  its  power  to  regulate  commerce  between  the  states, 
in  aid  of  the  states  in  their  efforts  to  prevent  the  spread 
of  diseases  among  domestic  animals,  and  to  assure  purchasers 
of  animals  exported  from  this  country  for  slaughter  of  their 
healthful  condition.  There  is  nothing  whatever  in  the  act 
prohibiting  the  states  from  enacting  and  enforcing  regulations 
to  extirpate  and  prevent  the  spread  of  contagious  diseases, 
but,  on  the  contrary,  the  states  are  in  effect  asked  to  be  more 
active  and  vigilant  in  their  efforts  in  that  direction.  The 
validity  of  the  statutes  of  this  state  passed  for  th6  protection 
of  domestic  cattle  against  Texas  or  splenic  fever  has  been  con- 
sidered by  this  court,  and  upheld.  Patee  t^.  Adams,  37  Kan. 
133;  Railway  Co.  v,  Finley,  38  Kan.  550.  The  case  of  Rail- 
way Co.  V.  Hefiey,  158  U.  S.  98,  so  much  relied  on  by  counsel 
for  plaintiff  in  error,  does  not  seem  to  us  to  have  any  bearing. 
It  relates  to  a  statute  of  Texas  on  the  subject  of  freight  rates, 
and  is  entirely  foreign  to  the  question  now  under  considera- 
tion. The  case  of  Railroad  Co.  v,  Husen,  95  U.  S.  465, 
also  cited,  has  more  bearing.  It  holds  a  law  of  Missouri 
absolutely  prohibiting  the  bringing  into  the  state  of  Texas  of 
Mexican  or  Indian  cattle  between  the  1st  day  of  March  and  the 
1st  day  of  November,  in  each  year,  unless  kept  in  the  state 
the  entire  previous  winter,  to  be  an  unwarranted  restriction 
on  interstate  commerce,  because  it  does  not  purport  to  be  a 
police  regulation  merely  to  prevent  the  introduction  of  con- 
tagious or  infectious  diseases,  but  prevents  the  importation 
of  such  cattle,  however  healthy.  It  was  said,  in  the  opinion 
in  that  case,  in  speaking  of  the  power  of  the  state:  **  It  may 
exclude  from  its  limits  convicts,  paupers,  idiots,  and  lunatics, 
and  persons  likely  to  become  a  public  charge,  as  well  as  per- 
sons afflicted  by  contagious  or  infectious  diseases, — a  right 
founded,  as  intimated  in  the  Passenger  Cases,  7  How.  283, 
by  Mr.  Justice  Grier,  in  the  sacred  law  of  self-defense.  Vide^ 
Neff  V,  Pennoyer,  3  Sawy.  283,  Fed.  Cas.  No.  10,083.  The 
same  principle,  it  may  also  be  conceded,  would  justify  the 
exclusion  of  property  dangerous  to  the  property  of  citizens  of 
8  (N.  8.)  A  &  E.  R.  Cas.— 31 
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the  state  for  example,  animals  having  contagious  or  infectious 
diseases."  The  case  of  Kimmish  v.  Ball,  129  U.  S.  217,  is 
very  closely  in  point.  It  is  there  held  that  ** section  4059  of 
the  Code  of  Iowa,  which  provides  that  a  person  having  in  his 
possession  Texas  cattle  shall  be  liable  for  any  damages  which 
may  accrue  from  allowing  them  to  run  at  large,  and  thereby 
spread  the  disease  known  as  the  *  Texas  fever,*  is  not  in  con- 
flict with  the  commerce  clause  of  the  constitution  of  the 
United  States,  nor  is  it  a  denial  to  citizens  of  other  states  of 
any  rights  and  privileges  which  are  accorded  to  citizens  of 
Iowa,  and  thus  in  conflict  with  subdivision  i,  §  2,  art.  4,  of  the 
constitution,  relating  to  the  privileges  and  immunities  of  the 
citizens  of  the  several  states."  Although  that  case  arose  after 
the  passage  of  the  act  of  congress  we  are  now  considering,  it 
does  not  seem  to  have  been  contended  that  there  was  any 
conflict  between  the  act  of  congress  and  the  Iowa  statute. 
In  the  opinion  it  was  said:  **  The  case  is  therefore  reduced 
to  this,  whether  the  state  may  not  provide  that  whoever  per- 
mits diseased  cattle  in  his  possession  to  run  at  large  within 
its^limits  shall  be  liable  for  any  damages  caused  by  the  spread 
of  the  disease  occasioned  thereby,  and  upon  that  we  do  not 
entertain  the  slightest  doubt.  Our  answer,  therefore,  to  the 
first  question  upon  which  the  judges  below  differed  is  in  the 
negative,  that  the  section  in  question  is  not  unconstitutional 
by  reason  of  any  conflict  with  the  commerce  clause  of  the 
constitution." 

It  is  insisted  that,  even  though  the  statute  be  held  valid, 
the  facts  in  this  case  do  not  warrant  a  recovery  against  the 

railroad  company,  because  the  introduction  of  the 
mirreguu'*  ^^^^^^  ^"^^  ^^e  State  was  rather  the  act  of  Hosier 
tioiisorsecre-  Bros.  than  of  the  company;  that  it  received  the 
tarjrofmgri-      cattle   from   a  connecting   carrier,    with    waybills 

showing  that  the  cattle  were  loaded  outside  of  the 
infected  district,  and  furnished  with  inspectors'  certificates  of 
their  healthful  condition;  that  it  delivered  them  to  the  owners 
at  the  destination  named,  and  had  no  connection  whatever 
with  the  drive  to  the  Brogan  pasture  in  Chase  county.  The 
responsibility  of  a  carrier  bringing  into  this  state  the  germs  of 
contagion,  which  destroy  the  property  of  great  numbers  of  the 
citizens  of  the  state,  is  not  so  easily  evaded,  or  shifted  to  the 
shoulders  of  owners  or  other  persons  taking  part  in  the  ship- 
ment. 
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Complaint  is  made  of  the  ruling  of  the  court  excluding  cer- 
tain permits,  as  well  as  the  circular  issued  by  the  secretary  of 
agriculture,  containing  a  notice  that  a  disease  known  as  splenic 
or  Southern  fever  exists  among  cattle  within  the  area  therein 
described,  and  prohibiting  the  transportation  of  cattle  from 
said  area  to  any  other  portion  of  the  United  States,  except  for 
certain  purposes,  and  under  certain  regulations  therein  pre- 
scribed, not  applicable  to  this  case,  and  also  of  the  instruc- 
tions of  the  court  in  reference  thereto.  The  permits  referred 
to  were  issued  by  Albert  Dean,  inspector  at  Kansas  City, 
Kan.,  and  purport  to  be  by  order  of  the  live-stock  sanitary 
commission.  One  of  them  authorized  the  shipment  by  the 
defendant  to  Hartford,  Kan.,  of  1 501  head  of  cattle  con- 
signed to  Hosier  Bros.  The  only  description  of  the  cattle 
contained  in  it  is:  *'  Said  cattle  are  shown  by  affidavit  in  this 
office  to  have  been  from  Pecos  county,  Texas.  These  cattle  are 
branded  -t  3,, and  other  brands."  The  other  is  in  substantially, 
the  same  language,  authorizing  the  shipment  of  500  head 
It  is  not  necessary  to  determine  what  protection  a  certificate 
issued  by  an  inspector  .who  had  actually  inspected  the  cattle, 
describing  them  so  that  they  could  be  identified,  might  afford 
the  railroad  company  or  owner  of  the  cattle,  in  a  criminal 
proecution,  or  any  other  action,  where  the  matter  of  good 
faith  on  the  part  of  the  person  acting  under  the  certificate 
might  be  in  issue.  It  is  not  claimed  that  the  inspector  had 
ever  seen  the  cattle,  or  had  any  personal  knowledge  whatever 
in  regard  to  them.  The  permits  show  that  they  were  based 
on  affidavit,  and  the  description  of  the  cattle  given  in  them  is 
altogether  insufficient  to  identify  them.  The  circular  issued 
by  the  secretary  of  agriculture  which  was  excluded  contains 
nothing  tending  to  relieve  the  company  from  liability.  So  far 
as  showing  the  boundaries  of  the  infected  district  the  map 
issued  by  the  secretary,  which  was  admitted  in  evidence, 
answered  the  same  purpose  as  the  circular.  The  board  of 
live-stock  sanitary  commissioners  doubtless  has  power  to 
establish  and  enforce  quarantine  regulations  within  this  state. 
But  such  regulations  could  not  have  the  effect  to  practically 
annul  chapter  201  of  the  Laws  of  1 891,  passed  seven  years 
after  the  act  creating  the  live-stock  sanitary  commission.  The 
secretary  of  agriculture  could  not,  and  had  not  attempted  to, 
defeat  or  break  the  force  of  the  act  of  congress  under  con- 
sideration, but  his  acts,  so  far  as  they  are  shown  by  the  evi- 
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dence  in  the  case,  have  been  directed  to  prevent  the  spread  of 
the  disease,  not  to  facilitate  it. 

The  evidence  in  the  case  clearly  shows  that  the  represen- 
tatives of  the  company  were  fully  informed  of  the  fact  that 
the  cattle  came  from  Pecos  county,  Tex.,  which  is  not  only 
south  of  the  south  line  of  Kansas,  but  south  of  the  thirty- 
fourth  parallel  of  north  latitude.  A  glance  at  the  map  would 
have  disclosed  the  fact  that  Pecos  county  extends  to  the 
boundary  of  the  infected  district  as  designated  by  the  secre- 
tary of  agriculture,  and  would  also  have  shown  that  the 
boundary  marked  out  by  him,  which  extends  east  and  west 
along  the  north  boundary  of  Crockett  county,  turns  when  it 
strikes  the  Pecos  river,  and  runs  south  and  east,  following  the 
course  of  the  river.  The  evidence  shows  that  these  cattle 
were  kept  on  a  large  ranch  having  the  Pecos  river  for  its 
boundary,  that  it  was  not  inclosed  with  any  fence,  and  that 
the  cattle  could  and  did  range  across  the  river  into  Valverde 
and  Crockett  counties,  included  in  what  the  secretary  recog- 
nized as  the  infected  district.  The  statutes  of  this  state 
prohibit  the  introduction,  not  of  all  Texas  cattle,  as  the 
statute  of  Missouri  did,  but  of  all  cattle  capable  of  imparting 
the  Texas  or  splenic  fever,  and  provide  that  the  fact  that 
such  cattle  are  brought  into  this  state  from  south  of  the 
thirty-seventh  parallel  of  north  latitude  between  the  1st  of 
February  and  the  ist  of  December  shall  be  taken  3is/>rima 
facie  proof  that  they  are  capable  of  imparting  such  fever. 
The  cattle  were  in  fact  capable  of  communicating  the  Texas 
or  splenic  fever.  They  did  communicate  it.  They  did 
spread  it  so  as  to  infect  and  destroy  great  numbers  out  of  the 
domestic  herds  in  Chase  and  Lyon  counties.  The  company's 
agents  knew,  before  they  made  the  contract  with  Hosier 
Bros.,  that  the  cattle  were  to  be  driven  from  Hartford  to 
Brogan's  ranch.  They  brought  the  infected  cattle  into  the 
state,  to  the  station  of  Hartford,  fully  cognizant  of  the  pur- 
pose of  Hosier  Bros,  and  the  Brogans,  and  did  knowingly 
aid  them  in  carying  out  that  purpose.  They  are  responsible 
for  all  the  direct  consequences  that  have  ensued  therefrom. 
They  acted,  not  only  in  direct  violation  of  the  statutes,  which 
have  been  found  by  long  and  bitter  experience  to  be  so  essen- 
tial to  the  protection  of  the  domestic  cattle  of  this  state,  but 
they  acted  in  direct  violation  of  section  6  of  the  act  of  con- 
gress before  quoted.       The   regulations  established   by  the 
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secretary  of  agriculture  contain  nothing  tending  to  exempt 
the  company  from  liability,  and  the  secretary  had  no  power, 
under  the  act  of  congress,  to  make  any  regulations  which 
would  have  the  effect  to  abrogate  in  any  degree  the  statutes 
of  this  state.  The  permits  offered  in  evidence  afford  no  pro- 
tection to  the  company,  and  the  court  did  not  err  in  exclud- 
ing them.  The  evidence  shows  that  ticks,  which  arc  re- 
garded as  a  strong,  if  not  absolutely  certain,  indication  that 
the  cattle  are  capable  of  communicating  the  disease,  were 
plainly  and  easily  discernable  on  many  of  the  cattle;  that 
they  were  visible  to  the  naked  eye,  and  were  seen  by  wit- 
nesses who  observed  the  cattle  at  Ft.  Worth  and  at  Parsons. 
Even  if  this  were  an  action  at  common  law  for  negligently 
spreading  the  disease,  in  view  of  the  now  generally  known 
fact  that  the  disease  of  Texas  or  splenic  fever  may  be  com- 
municated to  the  domestic  cattle  of  Kansas  by  Texas  cattle, 
and  of  the  legislation  in  this  and  neighboring  states,  and  by 
congress,  recognizing  the  existence  of  the  disease,  a  very 
strong  case  is  made  by  the  testimony  against  the  company. 

We  find  no  inconsistency  between  the  special  findings  and 
general  verdict  of  the  jury.  We  think  the  instructions  were 
eminently  fair,  if  not  even  more  favorable  than  the  law  is 
toward  the  railroad  company.  They  were  told  in  the  fourth 
instruction  that  they  must  find,  from  the  evidence,  that  Texas 
cattle  were  brought  into  the  state  by  the  defendant;  that  the 
cattle  of  the  plaintiff  and  the  cross-petitioning  defendants 
became  infected  by  the  disease  imparted  to  them  by  such 
Texas  cattle,  and  that  such  disease  was  Texas,  splenic,  or 
Spanish  fever,  and  **  that  the  officers,  employes,  or  agents 
of  the  railway  company  defendant  had  knowledge  that  such 
Texas  cattle  transported  by  it  to  this  state,  were  liable  to 
impart  such  disease  to  the  native  cattle  of  this  state,  or  that 
they  ought,  by  the  exercise  of  diligence  and  care  to  have  known 
of  the  dangerous  character  of  these  cattle,  and  that  they 
would  or  were  liable  to  impart  said  disease  to  the  native  cattle 
of  this  state."  There  is  nothing  in  the  instructions  conflict- 
ing with  the  portion  of  the  charge  above  quoted.  Under 
this,  no  harsh  rule  requiring  the  company  to  act  at  its  peril 
with  reference  to  the  shipment  was  declared,  but  the  jury 
were  told  that  it  would  only  be  liable  in  case  its  represen- 
tatives failed  to  exercise  care  and  diligence  to  ascertain 
whethei   the  cattle  were  liable  to  impart  the  disease  or  not. 
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Though  presented  by  counsel  in  various  forms,  what  we  have 
said  in  disposing  of  the  main  contention  also  ansv/ers  the 
substance  of  the  various  claims  with  reference  to  the  merits 
of  the  case. 

A  question  of  practice,  which  at  first  may  seem  serious,  is 
presented  by  the  record.  The  suit  was  brought  against 
Hosier  Bros.,  Brogan  &  Sons,  and  the  railway  company, 
against  all  of  whom  a  recovery  was  sought  as  joint  wrong- 
All  pemons  doers,  acting  in  concert  in  bringing  in  the  cattle  in 
throvBh'iihip-  violation  of  the  statute.  It  is  alleged  that  the 
nieutordu-  Cattle  belonged  to  Hosier  Bros.,  and  the  plaintiff 
eased  cAttie  claimed  a  lien  on  them  under  the  provisions  of  the 
Tartiesto*^*  Statute.  One  hundred  and  forty-five  parties  de- 
actioB.  fendant,  who  had  also  suffered  loss  from  the  same 

cause,  and  who  also  claimed  a  lien  on  the  same  cattle  for 
their  damages,  were  joined  as  parties  defendant.  They 
answered,  setting  up  causes  of  action  against  the  same  parties 
on  the  same  grounds,  and  in  all  respects  similar  to  the  cause 
of  action  stated  in  the  plaintiff*s  petition.  The  plaintiff's 
case  and  the  cross  demands  of  all  these  defendants  who 
claimed  affirmative  relief  were  tried  together,  and  146  differ- 
ent verdicts  were  rendered  against  the  railway  company  by 
the  same  jury.  It  is  contended  that  this  could  not  lawfully 
be  done.  There  was  no  demurrer  by  the  railway  company 
on  the  ground  of  a  misjoinder  of  causes  of  action,  nor  was 

there  any  request  for  a  separate  jury  to  try  the 
Carrier  may  issucs  between  the  railroad  company  and  each  cross- 
party.  petitioning  defendant.     The  question  was  raised  by 

motion  to  dismiss  the  petition  and  also  the  cross- 
petition  on  the  ground  that  there  was  an  excess  of  parties; 
and  objections  were  interposed  to  the  evidence  on  the  same 
ground.  Section  36  of  the  Code  provides:  **  Any  person 
may  be  made  a  defendant  who  has,  or  claims,  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the  ques- 
tion involved  therein.'*  Section  83  provides:  **  The  plaintiff 
may  unite  several  causes  of  action  in  the  same  petition,  whether 
they  be  such  as  have  heretofore  been  denominated  legal  or 
equitable,  or  both,  where  they  all  arise  out  of  either  one  of 
the  foUov/ing  classes:  First.  The  same  transaction  or  transac- 
tions, connected  with  the  same  subject  of  action.  *  *  *  Third. 
Injuries,  with  or  without  force,  to  person  and  property,  or 
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either.  *  *  *  But  the  causes  of  action  so  united  must  all  be- 
long to  one  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  except  in  actions  to  enforce  mortgages  or  other 
liens."  Section  3,  ch.  201,  Laws  1891,  gives  to  the  parties 
injured  by  reason  of  the  communication  of  Texas,  splenic,  or 
Spanish  fever  a  lien  for  their  damages  on  the  cattle  which 
have  communicated  it.  This  lien  was  concurrent  as  to  all  of 
the  parties  who  sought  to  recover  in  this  case.  Neither  one 
had  a  right  to  assert  his  lien  to  the  exclusion  of  any  other. 
It  is  impossible  to  perceive  how  the  rights  of  the  parties  to 
satisfy  their  claims  out  of  the  proceeds  of  the  cattle,  could 
have  been  properly  determined,  or  how,  in  the  language  of 
section  36,  above  quoted,  there  could  have  been  a  complete 
determination  or  settlement  of  the  questiona  involved,  without 
the  presence  as  parties  of  all  persons  entitled  to  a  lien.  If 
only  two  persons  had  suffered  loss,  the  determination  of  their 
respective  rights  in  one  action  would  not  seem  a  very  remark- 
able practice.  It  is  only  because  of  the  very  great  number 
of  parties  interested  in  this  case  that  the  question  is  made  to 
appear  so  serious.  The  principle  applicable,  however,  is  the 
same,  whether  there  be  two  claimants  or  200.  The  right  of 
the  plaintiff  to  join  all  against  whom  a  recovery  is  sought  does 
not  seem  to  be  seriously  questioned,  and  does  not  admit  of 
doubt.  We  think  there  was  no  error  in  the  rulings  of  the 
court  upon  these  matters.  The  case  of  Harsh  v.  Morgan,  i 
Kan.  293,  and  Palmer  v.  Waddell,  22  Kan.  352,  and  other 
cases  cited  by  counsel,  do  not  appear  to  us  to  have  any  appli- 
cation to  the  question  before  us. 

Complaint  is  also  made  of  the  manner  of  preparing  and 
receiving  the  verdicts.  Under  the  circumstances  of  this  case, 
and  in  the  absence  of  any  demand  for  separate  trials,  we  are 
unable  to  perceive  that  there  was  any  error  in  the  course 
adopted  by  the  court.  Among  the  verdicts  returned  hy  the 
jury  there  was  one  in  favor  of  J.  VV.  Ketchem,  for  S391. 
After  the  jury  had  been  dischargd  for  the  term,  the  attorney 
for  Ketchem  moved  to  correct  the  verdict  in  his  favor  by  add- 
ing $417  thereto,  which,  it  is  claimed,  was  shown  to  be  due 
him  by  a  special  finding  of  the  jury,  in  addition  to  the  amount 
allowed  in  the  general  verdict.  On  his  application,  the  fore- 
man of  the  jury  was  brought  into  court,  and  permitted  to 
sign  the  special  finding  and  an  amended  verdict  for  $808,  and 
on  this  amended  verdict  judgment  was  rendered  in  his  favor 
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against  the  railway  company.     There  is  nothing  in  the  record 
brought  to  this  court  showing  that  this  special  finding  was 
returned  with  the  other  special  findings.     The  signature   of 
the  man  who  had  been  foreman  of  the  jury  after  they  were  all 
discharged  for  the  term,  with  or  without  leave  of  the  court, 
could  not  make  a  verdict,  nor  supply  a  substantial  defect   in 
one.    If  the  special  finding  had  been  duly  returned  into  court, 
it  would  control  the  general  verdict.    Whether  it  is  absolutely 
indispensable   that   answers  to  special    questions  should   be 
signed  by  the  foreman  we  need  not  now  determine,  for  we 
are  of  the  opinion  that  the  record  fails  to  show  that  the  special 
finding  was  returned  by  the  jury  at  all.      It  follows,  therefore, 
that  the  judgment  in  favor  of  Ketchem  must  be  modified  to 
$391,  the  amount  allowed  by  the  general  verdict  of  the  jury. 
In  all  other  respects  the  judgment  is  aflSrmed.     All  concur. 
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V. 

Moffatt  et  aL 

{Supreme  Court  of  Kansas^  April  11,  1896.) 

Negligence — Enlarging  Issues^ — In  an  action  against  a  railway  company 
to  recover  damages  for  the  killing  of  a  person  at  a  highway  crossing, 
where  there  is  no  averment  or  proof  that  the  speed  of  the  train  which 
struck  the  deceased  was  unlawful  or  negligent,  the  trial  court  is  not 
justified  in  enlarging  the  issues,  and  submitting  to  the  jury  the  question 
of  whether  the  company  was  guilty  of  negligence  in  running  the  train 
at  a  high  rate  of  speed. 

Signals  at  Railroad  Crossings.— It  is  the  duty  of  a  railwav  company  to 
give  reasonable  and  proper  warnings  for  the  protection  of  travelers  on 
the  highway  when  its  train  approaches  a  crossing.  The  number  and 
kind  of  signals  required  depend  upon  the  character  of  the  crossing,  the 
speed  of  the  train,  and  the  surrounding  circumstances. 

Statute  in  Reference  to  Signals. — The  statute  which  requires  a  railway 
company  to  give  certain  signals  at  highway  crossings  was  not  intended 
to  furnish  a  standard  bv  which  to  determine  in  every  case  w^hether  or 
not  such  company  had  fully  discharged  its  duty  in  resj^ct  to  giving 
sufficient  warnings  to  the  traveling  public  of  the  approach  of  its  train. 
It  was  intended,  rather,  to  prescribe  the  minimum  of  care  which  must 
be  observed  in  all  cases. 

Effect  of  Obstacle  on  Signals  Provable  by  Tests  Made  under  Similar 
Conditions. — Where  it  is  claimed  that  an  intervening  bluff  along  which 
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a  railway  was  built  prevented  a  traveler  approaching  the  crossing  from 
hearing  the  ordinary  signals,  it  is  competent  to  show,  by  a  witness  who 
has  made  a  test  at  the  place  of  the  injury,  and  under  substantially  simi- 
lar circumstances,  how  far  the  signals  can  be  heard,  and  the  effect  of  the 
intervening  bluff  in  obscuring  the  vision,  and  deadening  the  sounds  made 
by  a  passing  train. 

Instruction  as  to  Positive  and  Negative  Evidence. — Where  there  is  posi- 
tive evidence  that  signals  were  given,  and  only  negative  testimony  that 
they  were  not  given,  it  is  the  duty  of  the  court,  upon  request,  to  call 
the  attention  of  the  jury  to  the  relative  value  of  the  two  kinds  of  evi- 
dence. 

Error  from  Wyandotte  county  district  court.     Reversed, 

Waggener^  H or  ton  &  Orr,  for  plaintiff  in  error, 
y.  O,  Fife,  y.  F.  Mister,  and  Hutchings  &  Keplinger,  for 
defendants  in  error. 

Johnston,  J. — On  the  morning  of  October  23,  1890, 
Andrew  C.  Moflfat  was  in  a  wagon  driving  a  team  of  horses 
along  a  highway  in  Wyandotte  county;  and,  at  an  intersec- 
tion of  the  highway  with  the  Missouri  Pacific  Railroad,  he 
was  struck,  and  fatally  injured,  by  the  locomotive  of  a  passen- 
ger train.  It  was  a  regular  train,  which  was  about  on  time, 
running  at  the  usual  rate  of  speed,  and  the  engineer  and  fire- 
man in  charge  were  in  their  proper  places.  They  had  sounded 
the  whistle  for  the  crossing  at  a  point  80  rods  away,  and 
about  the  same  place  the  bell  was  rung;  but  it  does  not 
appear  that  the  whistle  was  again  sounded,  and,  although 
those  in  charge  of  the  train  claim  that  the  bell  was  rung  con- 
tinuously until  the  crossing  was  passed,  that  is  a  subject  of 
dispute.  The  crossing  is  in  a  rural  district,  and  west  of  the 
railroad, — the  direction  from  which  Moffat  was  coming. 
There  is  a  high  hill  which  obscured  the  view  of  the  train,  and 
to  some  extent  deadened  the  noise  of  its  approach,  and  the 
sound  of  any  warnings  that  were  given.  A  dense  fog  prevailed 
on  that  morning,  and  the  engineer  did  not  see  Moflfat  going 
upon  the  track  until  the  train  was  within  50  feet  of  the  cross- 
ing ;  and  while  those  in  charge  of  the  train  did  everything  in 
their  power  to  stop,  and  prevent  injury  to  Moflfat,  after  they 
discovered  him,  he  was  struck,  and  within  a  fev/  hours  after- 
wards he  died  from  the  resulting  injuries.  He  was  a  widower, 
and  left  6  children,  whose  ages  range  from  14  to  22  years. 
This  action  was  brought  by  the  children,  who  allege  that  they 
were  living  with  their  father,  and  were  wholly  dependent  on 
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him  for  their  maintenance  and  support.  The  issues  upon  the 
trial  were  whether  the  railway  company  was  guilty  of  negli- 
gence in  failing  to  give  sufficient  warnings  of  the  approach  of 
the  train  to  the  crossing,  and  whether  the  deceased  was  guilty 
of  contributory  negligence.  The  trial  was  with  a  jury,  who 
found  against  the  railway  company,  and  awarded  damages  in 
favor  of  the  plaintiffs  in  the  sum  of  $8000. 

As  Moffat  was  a  resident  of  Missouri  at  the  time  of  his 
injury  and  death,  the  action  was  properly  brought  by  his 
children,  under  section  422a  of  the  Civil  Code.  The  objec- 
tions made  to  the  validity  of  that  provision  of  the  Code  have 
been  held  to  be  unavailing.      Berry  v.  Railroad  Co.,  52  Kan. 

759- 

An  attack  was  made  upon  the  petition  because  of  the  in- 

definiteness  of  the  averments  respecting  the  negligence  of  the 
company.  The  allegations  of  the  petition  are  sufficiently 
specific  in  stating  that  the  fault  of  the  company  was  in  ap- 
proaching the  crossing  with  its  engine  and  cars  without  giving 
any  warning,  and  without  using  the  bell  or  blowing  the 
whistle.  It  contains  some  averments  of  a  very  general 
nature,  relating  to  the  dangerous  character  of  the  crossing, 
of  running  the  train  at  a  high  rate  of  speed,  and  of  not  using 
some  other  and  different  methods  than  blowing  the  whistle 
or  ringing  the  bell  for  the  protection  of  those  who  might  be 
upon  the  crossing.  These  general  averments  are  insufficient 
to  justify  the  admission  of  proof  as  to  any  negligence  of  the 
company  beyond  the  failure  to  give  proper  signals  and  due 
warning  of  the  approach  of  its  train.  If  other  acts  of  negli- 
gence are  relied  on,  they  should  have  been  distinctly  set 
forth;  and,  when  the  court  denied  the  motion  to  make  the 
avcrnunts  more  definite  and  certain,  no  other  proof  of  negli- 
gence sln)iiUl  have  been  received,  nor  should  any  other 
grounds  of  recovery  have  been  submitted  to  the  jury,  than 
those  which  were  properly  pleaded.      Although   there  was  no 

averment  or  proof  that  the  speed  of  the  train  was 
Usueli'^'"*         unlawful  or  negligent,  the  trial  court  enlarged  the 

issues,  ^and,  by  an  instruction,  submitted  to  the 
jury  the  question  of  whether  the  company  was  guilty  of  negli- 
gence in  running  the  train  at  a  very  high  rate  of  speed.  The 
jury  responded  with  a  finding  that  10  miles  an  hour  was  a 
dangerous  speed  at  such  place,  and  that  the  railroad  company 
was  guilty  of  negligence  by  reason  of  running  its  train  at  a 
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very  high  rate  of  speed  while  approaching  the  crossing.  It 
was  a  passenger  train,  then  running  at  a  speed  of  from  30  to 
32  miles  an  hour,  which  was  the  usual  speed  of  that  train. 
The  crossing  was  in  an  open  country,  where  there  was  no 
statutory  or  municipal  regulation  with  respect  to  the  speed  of 
trains.  The  demands  of  the  public  and  the  necessities  of 
modern  business  require  that  such  trains  should  be  run  at  a 
rapid  rate,  and  railroad  companies  would  hardly  be  justified 
in  slackening  the  speed  at  every  such  highway  crossing  to 
avoid  the  risk  of  a  collision  with  some  one  who  was  passing 
over  the  same.  Even  if  the  rate  of  speed  had  been  pleaded 
as  a  specific  act  of  negligence,  it  could  hardly  be  held,  under 
the  circumstances,  that  the  speed  at  which  the  train  in  ques- 
tion was  run  was  negligent  or  unlawful.  The  court,  however, 
without  justification,  made  the  speed  of  the  train  an  element 
of  negligence,  and  the  jury  evidently  made  it  a  basis  of 
recovery.      In  this  there  was  error. 

It  was  the  duty  of  the  railway  company  to  give  reasonable 
and  proper  warnings  for  the  protection  of  travelers  on  the 
highway,  when  its  train  approached  the  crossing,   signmiaat 
The  number  and  kinds  of  signals  required  depended  rmiiromd  crow- 
upon  the  character  of  the  crossing,  the  speed  of  *"'^* 
the  train,  and  the  surrounding  circumstances.      It  is  earnestly 
argued  that,  the  statutory  signals  having  been  given,  the  com- 
pany had  discharged  its  full  duty  to  the  public  and  to  Moffat. 
Complaint  is  therefore  made  of  an  instruction  in  which  it  is 
stated  that  **  the  statute  which  requires  a  railroad  company 
to  give  certain  signals  at  street  crossings  was  not  intended  to 
furnish  a  standard  by  which  to  determine  in  every 
case  whether  or  not  such  company  had   f.ully  dis-   sutntein 
charged  its  duty  to  prevent  injury  to  the  traveling  Big^ig. 
public.      It  was  intended,  rather,  to  prescribe  the 
minimum    of  care   which   must    be    observed    in  all  cases.*' 
Under  ordinary  circumstances,  in  the  open  country,  the  rail- 
road company  can  run  as  many  trains  and  at  as  great  a  rate 
of  speed  as  is  consistent  with  the  safety  of  it  passengers.      In 
such  cases  it  will  ordinarily  be  sufficient  to  give  the  signals 
that  are  required  by  statute.      Where,  however,  the  crossing 
is  a  dangerous  one,  and  where  the  road  is  constructed  in  such 
a  way  and  place  as  to  make  it  more  than  usually  difficult  to 
see  the  train  or  to  hear  the  signals  that  are  given,  additional 
signals  may  be  required.      In  this  case  it  appears  that  the 
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railroad  is  constructed  between  the  bluff  and  the  river,  and 
that  the  bluff  intercepts  the  vision  of  travelers  approaching 
from  Iriie  west  on  the  highway.  The  testimony  tends  to  show- 
that  on  a  foggy  morning,  like  the  one  when  the  injury 
occurred,  the  bluff  so  obstructs  the  transmission  of  sound  that 
the  statutory  signals  cannot  be  heard  by  a  traveler  approach- 
ing the  crossing.  The  legislature  did  not  undertake  to  pre- 
scribe the  standard  of  care  required  in  all  cases.  It  is  to  be 
determined,  rather,  from  the  situation  and  circumstances 
surrounding  it.  It  is  the  duty  of  the  railroad  company,  when 
the  statutory  signals  or  warnings  are  insufficient,  to  give  other 
and  additional  warnings,  such  as  reasonable  care  and  prudence 
would  dictate  under  the  circumstances  of  the  particular  case ; 
and  the  question  of  negligence  in  such  a  case  is  for  the  jury 
to  decide.  The  view  urged  by  the  company  in  this  case  was 
presented  in  Railroad  Co.z/.  Hague,  54  Kan.  284.  It  was 
there  said:  **  We  are  unable  to  adopt  the  theory  that  the 
performance  of  the  statutory  requirements  is  the  full  measure 
of  the  company's  duty  towards  the  public  at  crossings.  Cir- 
cumstances may  arise  where  the  giving  of  other  warnings  or 
signals  may  be  necessary  and  obligatory  upon  the  company." 
Instances  are  there  given  where  it  is  held  that  it  would  be 
reasonable  and  right  to  require  additional  warnings,  so  as  to 
avoid  injury  to  persons  or  property  that  might  be  passing 
over  the  crossing.  We  do  not  determine  that  additional 
warnings  were  necessary  in  this  case,  but  only  that  the  situa- 
tion and  circumstances  were  such  as  to  justify  the  instruction 
that  was  given,  and  the  submission  of  the  question  to  the  jury. 
In  an  effort  to  show  that  the  statutory  signals  were  in- 
sufficient at  the  crossing  in  question,  the  testimony  of  a 
witness  who  stood  on  the  highway  near  the  crossing,  and 
listened  for  the  signals  and  noises  of  several  passing  trains, 
was  received,  over  the  objection  of  the  company.  We  think 
the  testimony  was  competent.  It  tended  to  show  that,  on 
account  of  the  intervening  bluff,  a  traveler  approaching  the 

crossing  could  not  hear  the  signals  given  80  rods 
KflTectof  away,  and  was  of  some  value  in  the  determination 

sijtiiais!  "        of  the  question  of  whether  or   not    Moffat  could 

reasonably  have  heard  the  approach  of  the  cars 
under  the  circumstances  existing  at  the  time  and  place  where 
the  casualty  occurred.  If  the  test  is  made  at  the  place  and 
under  substantially  similar  circumstances,  it  is  difficult  to  see 
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how  better  proof  upon  that  question  can  be  obtained.  The 
testimony  might  be  weakened  to  some  extent  by  reason  of 
the  different  condition  of  the  atmosphere  when  the  test  was 
made,  but  this  would  affect  its  weight  rather  than  its  com- 
petency. Testimony  of  a  like  character  was  received  on 
behalf  of  the  railway  company;  and  the  further  testimony 
which  it  offered  upon  the  question,  and  which  was  excluded, 
was  of  little,  if  any,  value. 

Although  there  was  no  testimony  whatever  as  to  the  earn- 
ings of  the  deceased,  the  jury,  in  answer  to  a  special  question, 
found  that  his  earnings  per  year  were  about  $2000.  Find- 
i.igs  were  also  made  that  previous  to  his  death  he  had  con- 
Lributed  to  the  support  of  the  children;  and,  although  several 
of  them  had  reached  majority,  it  is  found,  without  testimony, 
that  they  derived  their  entire  support  from  their  father.  One 
witness  stated  that  the  family  were  dependent  upon  the  father 
for  their  support;  but  a  further  examination  developed  that 
he  had  no  knowledge  upon  the  question,  and  that  the  state- 
ment was  a  mere  opinion,  which  was  not  admissible  in  evidence. 
The  unsupported  findings  bore  directly  upon  the  amount  of 
damages  to  be  awarded,  and  were  therefore  important. 

The  court  erroneously  refused  to  instruct  the  jury  upon  the 
relative  value  of  positive  and  negative  testimony.     There  was 
positive  testimony  offered  by  the  company  that  the 
bell  was  rung  continuously  from  the  whistling  post  <*<>«'*'▼••»* 
to  the  crossing.      In  opposition  to  this,  there  was  Seuce.^**^" 
the  negative  testimony  of  persons  upon  the  train 
that  they  did  not  hear  the  ringing  of  the  bell.      In  view  of 
the  condition  of  the  testimonv,  the  refusal  of  the  court  to 
give  the  instruction  requested  is  contrary  to  the  decisions  of 
this  court.     Railroad  Co.  v.  Lane,  33  Kan.  702,  23  Am.  & 
Eng.  R.  Cas.   237;  Chicago,  K.   &  W.   R.  Co.  v.  Commis- 
sioners of  Stafford  Co.,  36  Kan.  12 1;   Railway  Co.  v.  Hins- 
dale, 38  Kan.   507,  34  Am.  &  Eng.   R.   Cas.  256;  Railway 
Co.  V,  Pierce,  39  Kan.  391. 

For  the  errors  mentioned,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Allen,  J.,  concurs.  Martin,  C.J.,  having  been  of  coun- 
sel, did  not  sit. 
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V. 

Gibson. 

{Supreme  Court  of  Kansas,  April  ii,  1896.) 

Injury  to  Railroad  Employe— Instructions.— C.  a  brakeman,  was  run 
over  and  killed  by  a  car  which  he  was  to  couple  to  some  others  on  a  side 
track  not  ballasted  or  surfaced.  The  neglij^ence  of  the  railway  company 
and  the  contributory  negligence  of  C.  constituted  the  issues.  The  couit 
instructed  the  jury,  in  effect,  that  it  was  the  duty  of  the  company  to 
keep  the  side  track  in  a  condition  to  be  "  least  likely  to  cause  injuries 
so  far  as  this  can  reasonably  be  done,"  and  referred  to  *' malicious  and 
wilful  or  wantonly  reckless"  conduct  of  the  company,  although  there 
was  no  evidence  to  warrant  such  an  imputation,  and  suggested  a  grada- 
tion of  negligence  according  to  a  classification  of  employes,  and  gave  a 
definition  of  contributory  negligence  tending  to  obscure  rather  than 
throw  li^ht  upon  the  subject.  Held,  that  a  new  trial  should  be  granted 
for  misdirection  uf  ilie  jury. 

Error  from  Butler  county  district  court.     Reversed, 

J.  R.  Chambers,  a  brakeman  upon  a  train  of  the  plaintiff 
in  error,  was  killed  at  Lyons,  in  Rice  count^',  on  February 
29,  1888,  at  about  4  o'clock  in  the  morning.  The  train  was 
on  its  way  from  Geneseo  to  Hutchinson,  going  south,  through 
Lyons,  where  it  became  necessar^'^  to  take  out  two  cars  which 
were  standing  on  the  siding  on  the  west  side  of  the  main 
track.  Chambers,  being  the  head  brakeman,  uncoupled  the 
train  between  the  second  and  third  cars;  and  he  rode  on  one 
of  the  two  freight  cars  attached  to  the  engine  to  the  south 
end  of  the  side  track,  and  back  northwardly  upon  the  siding, 
until  he  was  nearing  the  two  standing  cars,  when  he  got  down 
to  make  the  coupling;  but,  before  attempting  to  do  so,  the 
moving  cars  struck  those  standing  on  the  track,  which,  not 
being  tightly  fastened,  or  perhaps  not  at  all,  or  becoming 
loosened,  were  propelled  northwardly  by  the  collision.  The 
engine  and  attached  cars  continued  in  motion,  following  u?) 
the  other  two,  when  one  of  the  attached  cars  struck  and  mi 
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over  Chambers,  almost  severing  both  of  his  lower  limbs  from 
his  body,  and  he  died  within  a  little  while.  It  was  dark,  and 
Chambers  had  a  lantern.  How  the  casualty  occurred  the 
evidence  does  not  definitely  show;  but  the  fireman  who  was 
first  to  reach  the  injured  and  dying  man,  testified  that  he  asked 
Chambers  how  it  happened,  and  he  answered  that  he  slipped 
and  fell.  Australia  Chambers,  the  widow,  was  duly  appointed 
as  administratrix  of  the  estate  of  said  J.  R.  Chambers, 
deceased,  by  whom  she  had  six  living  children.  She  after- 
wards married  a  Mr.  Gibson.  The  plaintiff  alleged  and  sought 
to  prove  negligence  of  the  railroad  company  in  three  par- 
ticulars, namely,  that  the  side  track  was  in  a  dangerous  con- 
dition, that  the  brakes  on  the  two  standing  cars  were  not 
securely  drawn  or  tightened,  and  that  the  train  was  run  in 
upon  the  siting  ir*  a  reckless  manner.  The  railroad  was  built 
in  1887,  without  being  fully  completed  as  to  ballasting  and 
surfacing.  The  siding  was  first  put  down  on  the  east  side  of 
the  main  track,  but  during  the  winter  it  was  taken  up,  and 
placed  on  the  west  side;  the  ties  being  laid  upon  the  ground, 
which  was  nearly  level  prairie,  and  the  rails  upon  the  ties 
without  any  dirt  or  other  material  being  placed  between  the 
ties.  The  only  evidence  that  the  brakes  were  not  drawn  or 
tightened  is  the  fact  that  the  stroke  of  the  moving  cars  set 
them  in  motion,  and  when  the  cars  attached  to  the  engine 
stopped,  after  the  four  wheels  of  one  car  had  passed  over 
Chambers,  the  space  between  the  cars  was  12  or  15  feet;  but 
there  was  testimony  tending  to  show  that  the  ratchet  holding 
the  brake  is  sometimes  loosened  by  the  concussion  of  cars. 
There  was  testimony,  also,  that  the  engine  and  cars  were 
moving  about  as  fast  as  a  man  could  walk,  and  that  neither 
the  engineer  nor  the  fireman  saw  any  signal  from  Chambers; 
the  last  indication  of  his  whereabouts  being  when  his  lantern 
disappeared  from  the«view  of  the  fireman  behind  the  moving 
car. 

Trial  was  had  at  October  term,  1891.  A  demurrer  to  the 
evidence  was  overruled,  and  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $3000,  and  also  answered  numerous 
questions  of  fact  submitted  on  behalf  of  the  defendant  below. 
Afterwards  the  defendant  below  filed  a  motion  for  judgment 
in  its  favor  upon  the  findings  of  the  jury,  and  also  a  motion 
for  a  new  trial;  but  these  were  overruled,  and  on  December 
5,  1891,  judgment  was  rendered  in  favor  of  the  plaintiff  below 
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upon  the  verdict  for  $3000  and  costs  of  suit.  On  the  trial 
the  court  gave  the  following  instructions  to  the  jury:  **  (i) 
You  are  instructed  that  it  is  the  duty  of  a  railroad  company 
to  use  all  reasonable  precautions  for  the  safety  of  its  employes, 
and  it  should  furnish  such  cars  and  machinery  and  appliances, 
and  keep  them  and  also  its  track  and  roadbed  in  such  condi- 
tion, as  would  be  least  likely  to  cause  injuries,  so  far  as  this 
can  reasonably  be  done;  and  if  the  company  does  not  do  so, 
and  an  injury  happens  to  one  of  its  servants  by  reason  of  such 
neglect,  the  company  will  be  liable  for  the  injury  thus  sus- 
tained, provided  the  person  injured  is  using  reasonable  care 
and  caution  to  avoid  the  injury.  The  company  is  not  liable 
for  merely  accidental  injuries  to  its  employes  *  *  *  (4)  Con- 
tributory negligence  is  that  sort  of  negligence  which,  being  a 
cause  of  the  injury,  is  of  such  a  character  that  the  defendant 
could  not  avoid  the  effects  of  it.  When  the  plaintiff  has 
proved,  according  to  her  evidence,  that  the  act  of  the  defend- 
ant has  caused  the  injury  complained  of,  the  defendant  may, 
in  its  turn,  prove  that  the  deceased,  by  his  own  act,  con- 
tributed to  cause  the  injury,  and  that  the  deceased  might,  by 
the  exercise  of  ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence.  *  *  *  (6)  Although  the  jury 
may  believe  from  the  evidence  that  the  defendant  was  guilty 
of  negligence  which  contributed  to  the  death  in  question, 
still,  if  the  jury  further  find  from  the  evidence  that  the 
deceased  was  also  guilty  of  negligence  which  directly  con- 
tributed to  the  death,  then  the  plaintiff  cannot  recover  in  this 
action,  unless  the  jury  further  find  from  the  evidence  that  the 
negligence  of  the  defendant  was  malicious  and  wilful  or 
wantonly  reckless,  showing  an  utter  disregard  for  the  rights 
and  life  of  the  deceased,  and  that  the  negligence  of  the 
deceased  was  but  slight,  as  explained  in  these  instructions. 
(6^)  You  are  instructed  that  an  employ^  cannot  recover  against 
his  employer  for  an  injury  suffered  through  exposure  to  danger 
from  defects  from  which  he  had  notice,  if,  under  all  the  cir- 
cumstances, a  servant  of  ordinary  prudence  would  not  have 
continued  the  same  work  under  the  ^ame  risk.  All  the  cir- 
cumstances must  be  taken  into  account,  and  not  merely  the 
isolated  fact  of  risk.  The  test  of  prudence  is  that  which  a 
prudent  servant  of  the  same  class,  using  such  prudence  and 
judgment  as  such  persons  usually  possess,  but  no  more,  might 
reasonably  be  expected  to  apply  to  the  particular  case.** 
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/.  H.  Richards,  C  E,  Bent07i,  and  Hamilton  &r  Lcydig,  for 
plaintiff  in  error. 

G.  P.  Aikman  and  T.  J.  Brooksy  for  defendant  in  error. 

Martin,   C.J.   (after  stating  the  facts).— -ff he   court  com- 
mitted material  error  in  some  of  the  instructions  given  to  the 
jury.     There  was  no  question  in  the  case  about  machinery  or 
appliances,  but  it  is  the  duty  of  a  railway  company  to  exercise 
ordinary  care  to  provide  its  employ<^s  with  a    reasonably  safe 
place  to  work;  and  in  the  present  case  this  rule  would  apply 
to  the  side  track  where  Chambers  was  expected  to  make  the 
coupling.     This  track  was  left  by  the  company  in  an  inccm- 
plete   condition,    for  want   of   ballast    of  earth  or  any  other 
material;  but  it  was  error  to  say  that  it  should  be  so  kept  as 
to  be  '*  least  likely  to  cause  injuries  so  far  as  this  can  rcai^on- 
ably  be  done.**     This  would  be  to  impose  upon  the  company 
the  highest  degree  of  diligence,  whereas  the  law  requires  cnly 
ordinary  care  as  to  its  employes.      Railway  companies  sc  me- 
times,  at  terminal  and  other  important  stations,  plank  their 
tracks  or  fill  with  cinders  or  other   ballast    between  the  ties 
from  one  end  to  the  other,  so  as  to  make  a  level  surface,  ar.d 
this  condition  would   probably   be  **  least    likely  to  cause  in- 
juries **  CO  brakemen  coupling  cars   upon   the   Fame;  but  the 
law  does  not  impose  this  high  degree  of  diligence  upon  railway 
companies  at  every  place  where  brakemen  may  be  required  to 
couple  cars.     The  definition  of  contributory  negligence  con- 
tained in  instruction  4  is  erroneous,  and  in  some  cases  might 
be  misleading,  and  it  should  not  have  been  given.      But,  per- 
haps, the  instruction  most   likely  to  mislead  is  the  sixth.      It 
first  brought  into  the  case  the  suggestion   of  ** malicious  and 
wilful  or  wantonly  reckless  '*  conduct  on  the  part  of  the  rail- 
way company,  for  there  was  no  evidence  to  justify  such  an 
imputation.      Railway  Co.  v.    Peavey,  29   Kan.    169,   180,  11 
Am.  &  Eng.  R.  Cas.  260;  Railroad  Co.  v,  Kier,  41  Kan.  €61, 
670,  38  Am.  &  Eng.  R.  Cas.  119.      The  closing  sentence  cf 
the  instruction  last  quoted  in  the  statement  is  also  objection- 
able.     It  was  proper  to  instruct  the  jury  that  the  measure  of 
care  required  of  Chambers  by  the  law  was  only  such  as  an 
ordinarily  prudent   person  would   have  exercised    under  the 
same  circumstances  and  conditions;  but  the  law  does  not  au- 
thorize   a    gradation    of   the  degrees  of  care    and   prudence 
required  according  to  any  particular  classification  of  employes. 
3  (N.  B.)  A.  &  E.  K.  Cos.-  S2 
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One  class  is  governed  by  the  same  law  as  every  other  as  to 
the  degree  of  diligence  to  be  exercised.  In  other  words,  the 
same  law  governs  all. 

There  was  no  ^rror  in  overruling  the  demurrer  to  the  evi- 
dence, nor  the  motion  for  judgment  in  favor  of  the  railway 
company  on  the^  answers  of  the  jury  to  the  particular  ques- 
tions of  fact.  Whether  the  railway  company  exercised 
ordinary  care,  and  whether  Chambers  was  guilty  of  contribu- 
tory negligence  such  as  to  preclude  his  personal  representa- 
tive from  a  recover}'  on  account  of  his  death,  were  questions 
of  fact  to  be  submitted  to  the  jury,  under  proper  instructions; 
but,  as  the  court  erred  in  this  respect,  the  judgment  must  be 
reversed,  and  a  new  trial  awarded.     All  concur. 
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V. 

Belcher. 

(Supreme  Court  of  Texas ^  April  2^  1896.) 

Special  Damages  for  Delay  in  Transportation. — In  order  to  recover  spe- 
cial damages  for  delay  in  transportation,  the  plaintiff  must  show  that  at 
the  date  of  the  contract  the  defendant  had  notice  of  the  special  condi- 
tions rendering  such  damages  natural  and  probable;  and  this  rule  si  ill 
applies  to  the  contract  for  transportation  of  freight  by  railroad  compa- 
nies, although  a  statute  prohibits  the  company  from  limiting  its  liability 
and  requires  it  to  receive  the  shipment  at  a  rate  fixed  by  law. 

Notice  to  Agent  as  Notice  to  Corporation. — Where  it  did  not  appear 
that  a  train  master  had  any  authority  or  control  over  a  station  agent  in 
the  matter  of  making  contracts  of  shipment,  or  that  it  was  his  duty  to 
communicate  to  such  agent  information  with  reference  thereto — heUi^ 
that  notice  to  the  train  master  as  to  circumstances  liable  to  produce  spe- 
cial damage  was  not  notice  to  the  company. 

Subsequent  Notice  as  to  Special  Damages. — Notice  given  subsequent 
to  the  making  of  the  contract  of  shipment  would  not  render  the  carrier 
liable  to  special  damages,  although  given  in  time  for  the  carrier  to  have 
prevented  the  delay. 

Questions  certified  fronn  court  of  civil  appeals,  of  Second 
supreme  judicial  district. 

R,  C.  Foster  and  A.  E.  Wilktnsofiy  for  appellant. 
Yancey  Lewis^  for  appellee. 
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Denman,  J. — The  court  of  civil  appeals  for  the  Second 
supreme  judicial  district  have  certified  to  us  the  following 
questions  and  explanatory  statement: 

^'Appellee  was  feeding  1650  beeves  at  Gainsville,  upon 
cotton-seed  meal  and  hulls.  Being  unable  to  obtain  the 
requisite  amount  of  hulls  at  Gainsville,  he  ordered 
a  car  shipped  from  Sherman,  overappellant*s  rpad.  c»*««t*ted. 
Before  the  bill  of  lading  was  signed  by  appellant's  agent  at 
Sherman,  appellee  told  its  agent  at  Gainsville  about  ordering 
the  car,  and  the  damage  that  would  result  from  delay,  and 
asked  him  to  expedite  the  shipment.  When  the  Gainsville 
agent  received  this  information,  he  notified  appellant's  train 
master  by  telegram,  informing  the  train  master  that  plaintiff 
had  a  car  load  of  cotton-seed  hulls  at  Sherman,  and  that 
plaintiff  was  greatly  in  need  of  the  feed  for  his  cattle,  and  to 
hurry  it  forward.  The  Sherman  agent  could  also  have  been 
notified  in  the  same  way  before  he  received  the  car  or  executed 
the  bill  of  lading,  but  we  cannot  say  from  the  undisputed  evi- 
dence that  this  was  done. 

The  evidence  justified  the  finding  that  the  hulls  were  un- 
reasonably delayed,  by  which  the  beeves  were  deprived  of 
their  regular  food  for  nearly  two  days,  thus  causing  material 
depreciation  in  their  weight.  The  evidence  does  not  inform 
us  as  to  the  extent  of  the  powers  actually  conferred  by  appel- 
lant upon  its  train  master  and  station  agents,  but  it  does  appear 
from  the  evidence  that  the  train  master  referred  to  had  charge 
of  the  movement  of  all  trains  south  of  Denison  on  appellant's 
road,  except  on  the  Dallas  Division,  and  that  his  duty  was  to 
look  after  and  control  the  movements  of  said  trains;  and  he 
also  had  charge  of  all  agents  over  his  division.  We  further 
find  from  the  undisputed  evidence  that  the  train  master  had 
notice  of  the  prospective  damages  before  the  delay  occurred, 
and  in  time  to  have  prevented  it;  but  we  are  unable  1:o  con- 
clude from  the  undisputed  evidence  that, he  had  such  notice 
before  the  contract  of  shipment  was  made  by  the  agent  at 
Sherman.  We  further  find  that  the  evidence  tended  to  show, 
and  that  a  jury  would  be  justified  in  concluding,  that  such 
notice  was  given  to  the  train  master  before  the  contract  was 
made  by  the  agent  at  Sherman. 

*'  Under  the  foregoing  state  of  facts,  we  respectfully  certify 
for  decision  to  your  honors,  as  arising  in  this  case,  the  follow- 
ing questions: 


600  SPECIAL  DAMAGES  FOR  DELAY  [^(n.' a.?* 

Missouri,  E.  &  T.  R.  Co.  of  Texas  o.  Belcher 

(i)  Should  notice  to  the  train  master,  under  the  foregoing 
circumstances,  be  regarded  as  notice  to  the  company,  or  as 
binding  the  latter? 

(2)  If  so,  as  the  train  master  had  notice  of  the  prospective 
damage  in  time  to  have  prevented  it,  would  this  have  rendered 
the  company  liable,  provided  such  notice  was  not  given  until 
after  the  contract  of  shipment  had  been  made  by  the  agent  at 
Sherman  ?  In  other  words,  does  the  rule  which  generally 
obtains  in  other  jurisdictions,  where  the  carrier  has  the  right 
to  regulate  his  charges  by  the  risks  assumed,  and  which  there- 
fore requires  notice  of  special  damages  to  be  given  before  the 
contract  of  shipment  is  made,  apply  in  this  state ;  or  can  the 
shipper,  by  showing  negligence  on  the  part  of  the  carrier  after 
notice  given  subsequent  to  the  making  of  the  contract,  hold 
it,  not  for  the  breach  of  the  particular  contract,  but  for  the 
violation  of  a  duty  owed  him  as  a  part  of  the  public  ?  See 
Railway  Co.  v.  Levy,  59  Tex.  549,  12  Am.  &  Eng.  R.  Cas. 
96. 

(3)  As  the  evidence  tends  to  show,  and  the  jury  would  be 
justified  in  finding,  that  the  notice  was  given  to  the  train 
master  before  the  agent  at  Sherman  made  the  contract  of 
shipment,  the  inquiry  would  probably  become  material  on 
another  trial  should  the  second  question  receive  a  negative 
answer:  Would  notice  to  the  train  master  of  the  prospective 
damage  in  time  for  him  to  have  notified  the  agent  at  Sherman 
before  the  latter  made  the  contract  for  the  shipment  render 
the  appellant  liable  ?  The  third  question  is  certified  only  in 
the  event  of  a  negative  answer  to  the  second,  and  an  answer 
thereto  is  respectfully  requested,  in  view  of  the  fact  that  it 
would  probably  become  important  upon  another  trial,  that 
justice  be  not  delayed,  and  in  the  event  that  it  be  found  by 
your  honors  to  be  within  the  spirit,  if  not  the  letter,  of  the 
statute  authorizing  this  court  to  certify  questions  for  decision. ' ' 

The  rule  seems*  to  be  settled  that  plaintiff,  in  order  to 
recover  special  damages  for  breach  of  a  contract,  must  show 
that  at  the  date  of  the  contract  defendant  had  notice  of  the 

special  conditions  rendering  such  damages  the 
speeimi  dam-     natural  and  probable  result  of  such  breach,  under 

circumstances  showing  that  the  contract  was  to 
some  extent  based  upon  or  made  with  reference  to  such  con- 
ditions. Waller  v.  Railway,  L.  R.  4  C.  L.  Ir.  376;  Harvey 
V.  Railroad  Co.,  124  Mass.  421.     Various  reasons  have  been 
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assigned  for  the  limitations  thus  placed  upon  the  right  to 
recover  such  damages.  For  instance,  it  is  sometimes  said 
that  defendant  is  entitled  to  the  notice  at  the  time  of  entering 
into  the  contract,  so  that  he  may  protect  himself  against  such 
special  or  extraordinary  liability  by  declining  to  make  the 
contract,  by  inserting  stipulations  protecting  himself  against 
such  liability,  by  charging  additional  compensation  to  cover 
the  extra  risk,  or  by  making  immediate  extra  preparation'  to 
guard  against  the  breach;  and,  again,  it  has  been  said  that 
plaintiff  **  ought  not  to  be  allowed  to  obtain  an  advantage 
which  he  has  not  paid  for.**  Sawmill  Co.  v.  Nettleship,  L. 
R.  3  C.  P.  499;   Railroad  Co.  v.  Ragsdale,  46  Miss.  459. 

It  is  contended  here  on  behalf  of  the  carrier  that  such 
special  damages  should  never  be  allowed  against  a  railroad 
in  this  state,  because  it  is  by  law  deprived  of  the  privilege  of 
declining  to  receive  the  shipment,  of  limiting  its  liability,  or 
of  charging  extra  compensation  for  the  extra  liability;  and 
therefore  it  cannot  be  said  to  have  contracted  with  reference 
thereto  or  to  have  received  any  compensation  therefor. 
While  the  correctness  of  this  contention  is  strongly  intimated 
by  high  authority  (Home  v.  Railway  Co.,  L.  R.  8  C.  P. 
131),  we  do  not  think  it  based  upon  sound  principle,  because 
(i)  by  the  very  nature  of  its  business  it  invites  the  passage 
over  its  line  at  the  rates  fixed  by  the  commission  of  the 
usual  commerce  of  the  country,  some  of  which  it  must  know 
will  be  tendered  to  it  with  notice  of  such  special  conditions, 
and  such  invitation  and  tender  constitute  a  contract  with  refer- 
ence to  such  conditions;  (2)  it  must  be  assumed  that  the  rates 
fixed  by  the  commission  include  extra  compensation  for  this 
class  of  risks,  as  one  of  the  ordinary  and  fixed  charges  of 
operation,  and  that,  therefore,  the  shippers,  generally,  have 
paid  for  this  measure  of  indemnity;  and  (3  the  carrier  has  the 
opportunity  to  make  immediate  preparation  to  guard  against 
the  breach. 

On  the  other  hand,  it  is  contended  on  behalf  of  the  shipper 
that  since  the  carrier,  under  the  law,  has  no  option  but  to 
receive  and  transport  at  the  rates  fixed  by  the  commission, 
and  is  not  permitted  to  limit  its  liability  by  special  contract, 
therefore  the  liability  for  special  damage  is  no  longer  based 
upon  contract,  but  solely  upon  a  breach  of  duty  to  the 
shipper  as  a  member  of  the  public,  and  that  the  reason  of 
the  rule  above  stated,  limiting  plaintiff  to  such  special  dam- 
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ages  as  were  contemplated  by  the  parties  at  the  date  of  the 
contract  as  the  natural  and  probable  result  of  its  breach  has 
ceased,  and  that,  therefore,  defendant  carrier  must  now  be 
held  liable  for  such  special  damages  if  it  acquired  notice  after 
the  contract  of  shipment  was  made,  and  in  time  to  have  pre- 
vented a  breach.  We  have  seen  above  that  the  reason  of 
the  rule  has  not  ceased,  and  therefore  there  is  no  ground  for 
the  contention  of  the  shipper. 

It  cannot  be  assumed  by  the  courts  that  the  parties,   in 
making  such  a  contract,  contemplated  that  defendant  would 

be  liable  for  such  damages  on  subsequent  notice, 
■oMmI"*'*'       °^   ^^^^^   ^^^  railroad  commission,   in  fixing  rates, 

made  any  allowance  for  such  a  risk ;  for  no  such  lia- 
bility has  ever  been  fixed  upon  the  carrier  by  any  adjudicated 
case,  so  far  as  we  have  been  able  to  ascertain  (Harvey  v.  Rail- 
way Co.,  124  Mass.  421),  though  it  was  once  suggested  (Gee 
V,  Railway  Co.,  6  Hurl.  &  N.  217).    . 

Though  this  question  has  been  twice  argued  before  us  with 
much  ability,  we  have  not  been  cited  to,  nor  have  we  been 
able  to  find,  anj'  authority  in  support  of  either  contention 
above  stated.  We  do  not  therefore  feel  authorized  to  disturb 
the  settled  law  regulating  the  right  to  special  damages  result- 
ing from  breach  of  contract,  though  the  reasons  usually  given 
therefor  may  not  be  entirely  logical. 

Since  it  docs  not  appear  that  the  train  master  had  any 
authority  to  make,  or  control  over  the  agent  at  Sherman  in 

the  matter  of  making,  contracts  of  shipment  for  the 
m*eu7**  company,  or  that  it  was  his  duty  to  communicate 

to  such  agent  information  with  reference  thereto, 
it  follows  from  the  principles  above  discussed  and  those 
stated  in  our  former  opinion  in  this  case  (88  Tex.  549),  that 
all  question  above  certified  must  be  answered  in  the  negative. 
Railway  Co.  v.  Faulkner,  88  Tex.  649. 
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(i6i  C/,  S.  646). 

Consolidation  of  Railroads— Competing  Lines. — A  railroad  company 
agreed  to  guarantee  tlie  bonds  of  a  parallel  road,  and  as  a  consideration 
for  such  guaranty  the  latter  road  was  to  transfer  to  the  shareholders  of 
the  first  company,  or  to  a  trustee,  one  half  of  its  capital  stock.  //e/{i, 
that  the  proposed  arrangement  was  in  violation  of  the  Minnesota  stat- 
utes prohibiting  railroad  companies  from  consolidating  with,  leasing  or 
purchasing,  or  in  any  other  way  becoming  the  owner  of,  or  controlling, 
any  other  parallel  railroad  corporation,  or  the  slocks,  franchises,  or  rights 
thereof. 

Vested  Rights  — Impairing  Obligation  of  Contracts.— Where,  by  the  char- 
ter of  a  railroad  company,  a  general  authority  is  given  to  consolidate 
with  other  companies,  it  is  competent  for  the  legislature,  by  another  act, 
to  declare  that  this  power  shall  only  apply  to  cases  where  the  other 
roads  are  not  parallel  or  competing  lines. 

Samei — Where  the  charier  authorized  a  company  in  sweeping  terms 
to  do  certain  things  which  are  unnecessary  to  the  main  object  of  the 
grant  and  not  directly  and  immediately  within  the  contemplation  of  the 
parlies  thereto,  the  power  so  conferred,  so  long  as  it  is  unexecuted,  is 
within  the  control  of  the  legislature  and  may  be  treated  as  a  license  and 
may  be  revoked,  if  the  possible  exercise  of  such  power  is  found  to  con- 
flict with  the  interests  of  the  public. 

ArPEAL  from  circuit  court  of  the  United  States  for  the 
District  of  Minnesota. 

This  was  a  bill  in  equity  filed  by  Pearsall,  a  stockholder  in 
the  Great  Northern  Railway,  against  the  company,  which  is 
a  corporation  created  and  existing  under  the  laws 
of  the  territory  and  state  of  Minnesota,  and  a  citizen  ^■"*  "*****• 
of  that  state,  to  enjoin  it  from  entering  into  and  carr>-ing  out 
a  certain  agreement  between  that  company  and  the  holders  of 
bonds  secured  by  the  second  and  third  general  mortgages  and 
the  consolidated  mortgage  of  the  Northern  Pacific  Railroad 
Company,  under  which,  upon  a  sale  and  foreclosure  of  the 
mortgages  given  to  secure  such  bonds,  the  holders  were  to 
purchase,  or  cause  to  be  purchased,  the  property  and  fran- 
chises of  the  Northern  Pacific  Railroad  Company. 
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Plaintiff  set  up  that  he  was  the  holder  of  500  shares,  of  $ICX) 
each,  of  the  preferred,  paid-up  stock  of  the  defendant  cor- 
poration; that  such  stock  is  of  the  value  of  more  than  Si 25 
per  share,  but  that  the  proposed  arrangement,  if  consum- 
mated, would  decrease  the  value  of  his  stock,  and  damage 
him  to  an  amount  exceeding  $5000.  The  suit  was  brought 
for  the  benefit  of  the  plaintiff  and  all  stockholders  similarly- 
situated.  The  facts  as  they  appear  in  the  bill  and  answer, 
upon  which  the  case  was  heard,  are  substantially  as  follows: 

The  defendant,  the  Great  Northern  Railway,  is  a  corpora- 
tion organized  and  existing  under  an  act  of  the  legislature  of 
the  territory  of  Minnesota,  passed  in  1856,  to  incorporate  the 
Mineapolis  &  St.  Cloud  Railroad  Company,  and  a  number  of 
amendatory  acts,  not  necessary  to  be  noticed  in  detail.  By 
the  original  act  the  territory  granted  to  the  railroad  company 
(section  l)  the  right  to  be  a  corporation  ;^  the  right  to  acquire, 
by  purchase,  gift,  grant,  devise,  or  otherwise,  and  to  hold  and 
to  convey,  all  such  property,  real  and  personal,  which  should 
be  necessary  or  convenient  to  carry  into  effect  the  objects  and 
purposes  of  the  corporation ;  the  right  (section  2)  to  construct 
and  operate  a  railroad  from  Minneapolis  to  St.  Cloud  (about 
75  miles),  and  also  to  a  point  at  or  near  the  mouth  of  the  St. 
Louis  river  (about  180  miles),  with  the  further  power  (section 
6)  to  connect  its  road,  by  branches  with  any  other  road  in  the 
territory,  or  to  become  part  owner  or  lessee  of  any  railroad  in 
said  territory,  and  also  (section  12)  **  to  connect  with  any 
railroad  running  in  the  same  direction  with  this  road,  and 
where  there  may  be  any  portion  of  another  road  which  may 
be  used  by  this  company." 

By  section  17  **  this  act  is  hereby  declared  to  be  a  public 
act,  and  may  be  amended  by  any  subsequent  legislative  assem- 
bly, in  any  manner  not  destroying  or  impairing  the  vested 
rights  of  said  corporation." 

By  an  amendatory  act  passed  by  the  legislature  of  the  state 
February  28,  1865,  such  corporation  (section  3,  amendatory 
of  original  section  12)  was  authorized  **to  connect  with  or 
adopt  as  its  own  *  *  *  any  other  railroad  running  in  the  same 
general  direction  w*th  either  of  its  main  lines  or  any  branch 
roads,  and  which  said  corooration  is  authorized  to  construct  "  ; 
(section  8)  **  to  consolidate  the  whole  or  any  portion  of  its 
capital  stock  with  the  capital  stock  or  any  portion  thereof  of 
any  other  road  *  *  *  having  the  same  general  direction  or 
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location,  or  to  become  merged  therein  by  way  of  substitu- 
tion "  ;  the  further  right  (section  9)  to  consolidate  any  portion 
of  its  road  and  property  with  the  franchise  of  any  other  rail- 
road company  or  any  portion  thereof;  and  (section  12)  to 
consolidate  the  whole  or  any  portion  of  its  main  line  or 
branches  with  the  rights,  powers,  franchises,  grants,  and 
effects  of  any  other  railroad. 

It  is  alleged  in  the  bill,  and  admitted  by  the  answer,  that 
these  several  acts,  with  their  rights,  privileges,  and  franchises, 
were  duly  accepted,  and  that  the  same  have  ever  since  re- 
mained in  full  force  and  effect;  that  prior  to  1880  the  com- 
pany constructed  and  put  into  operation  that  portion  of  its 
line  which  extended  from  St.  Cloud  eastvvardly  to  the  town  of 
Hinckley,  in  the  state  of  Minnesota,  and  that  in  1889  it 
changed  its  name  to  the  Great  Northern  Railway  Company, 
which  name  it  has  ever  since  borne  and  now  bears;  that  by 
various  purchases,  consolidations,  and  leases,  it  now  operates 
and  controls  all  the  lines  of  the  Great  Northern  Railway  Com- 
pany, extending  from  St.  Paul  and  Duluth,  in  the  state  of 
Minnesota,  and  from  Superior,  in  the  state  of  Wisconsin, 
across  the  states  of  Minnesota,  North  Dakota,  Montana,  and 
Idaho,  to  the  towns  of  Everett  and  Seattle,  in  the  state  of 
Washington,  with  many  branch  and  connecting  lines,  none 
of  which,  however,  reach  Tacoma,  in  the  state  of  Washing- 
ton, Portland,  in  the  state  of  Oregon,  or  Winnepeg,  in  the 
dominion  of  Canada.  All  of  these  different  lines  comprise  an 
aggregate  mileage  of  nearly  4500  miles,  and  are  operated  as 
a  combined  railway  system,  under  the  name  of  the  Great 
Northern  Railway. 

The  Northern  Pacific  Railroad  Company  is  a  corporation 
organized  and  existing  under  certain  acts  and  resolutions  of 
congress,  and  owns  some,  and,  through  its  receivers,  controls 
and  operates  all  the  lines  of  the  Northern  Pacific  Railroad 
system,  extending  from  St.  Paul,  in  Minnesota,  and  from 
Ashland,  in  Wisconsin,  to  Tacoma,  in  the  state  of  Washing- 
ton, and  Portland,  in  the  state  of  Oregon,  with  many  branches 
and  connecting  lines,  one  of  which  extends  to  Winnepeg,  in 
Canada.  That  the  aggregate  mileage  of  the  Northern  Pacific 
system  is  nearly  4500  miles,  and  some  of  the  lines  of  each 
of  these  systems  are  parallel  to,  and  some  competing  with, 
the  lines  of  the  other  system.  That  the  Northern  Pacific  Rail- 
road Company  is  insolvent ;  its  road  in  the  hands  of  receivers 
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appointed  by  the  court  at  the  instance  of  the  bondholders 
under  the  second,  third,  and  consolidated  mortgages.  The 
trustee  for  these  bondholders  has  commenced  suits  to  fore- 
close these  mortgages,  and  the  receivers  are  in  possession 
under  appointment  in  these  foreclosure  suits. 

The  defendant  and  the  holders  of  a  majority  of  the  out- 
standing bonds  of  these  mortgages  of  the  Northern  Pacific 
Railroad  Company  have  entered  into  an  arrangement  or  agree- 
ment by  which  the  property  shall  be  sold  to  a  committee  of 
the  bondholders,  who  are  to  organize  a  new  corporation,  sub- 
ject to  the  prior  mortgages,  which  shall  issue  its  bonds  to  the 
aggregate  amount  of  $100,000,000  or  more,  payment  of  which 
is  to  be  guaranteed  by  the  Great  Northern,  and  capital  stock 
to  the  further  amount  of  $100,000,000,  one  half  of  which  is  to 
be  transferred  to  the  shareholders  of  the  Great  Northern,  and 
shall  enter  into  a  traffic  contract  with  it  whereby,  in  substance, 
the  two  companies  shall  thereafter  exchange  traffic  at  all  in- 
tersecting and  connecting  points,  and  divide  the  common 
earnings  from  such  exchanged  traffic  on  the  basis  of  miles 
hauled  on  the  systems,  respectively.  This  arrangement  is 
fully  set  forth  in  the  answer,  a  copy  of  which,  in  that  partic- 
ular, is  printed  in  the  margin.* 

*  ( I )  The  holders  of  the  said  several  classes  of  bonds  shall  obtain  a  decree 
of  foreclosure  in  said  actions,  and  for  the  sale  of  the  railroad  properties 
and  franchises  of  the  Northern  Pacific  Railroad  Company,  includino;  its 
franchises  to  be  a  corporation,  subject  to  the  said  divisional  and  general 
first  mortgages  mentioned  in  paragraph  10  of  the  bill,  and  shall  cause 
the  same  to  bid  in  and  be  purchased  by  a  committee  of  bondholders,  or 
their  agents,  for  the  benefit  of  all  the  holder?  of  said  outstanding  bonds 
secured  by  the  mortgages  so  foreclosed,  and  shall  cause  a  reorganization 
of  the  said  railway,  franchises,  and  property,  as  a  new  corporation,  eitlier 
under  the  said  acts  and  joint  resolutions  of  congress  relating  to  the 
Northern  Pacific  Railroad  Company,  or  under  some  other  proper  and 
sufficient  legislation  of  the  United  States,  or  of  some  one  or  more  states. 

(2)  Upon  such  foreclosure  sale  and  reorganization  the  reorganized 
company  may  issue  its  bonds  to  an  amount  in  the  aggregate  of  Scoo,- 
000,000  or  over,  and  its  full-paid  capital  stock  of  $100,000,000;  this  de- 
fendant to  guaranty,  for  the  benefit  of  the  holders  of  such  bonds,  the 
payment  oi  the  principal  thereof,  together  with  interest  thereon  to  an 
amount  in  the  aggregate  of  such  interest  guaranty,  not  to  exceed 
$6,200,000  per  year,  which  guaranty  shall,  if  required  by  said  reorganiza- 
tion company,  be  written  and  executed  upon  the  back  of  each  of  said 
bonds. 

(3)  Among  other  good  and  valuable  considerations  of  such  guaranty, 
and  as  a  compensation  for  the  risk  to  the  stockholders  of  the  defendant 
company  which  may  result  by  reason  of  said  guaranty  in  the  way  of  a 
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Plaintiff  claims  that  this  agreement  is  unlawful,  and  in 
violation  of  chapter  29  of  the  Laws  of  Minnesota  for  1874, 
which  provides  that  **no  railroad  corporation  or  the  lessees, 
purchasers,  or  managers  of  any  railroad  corporation  shall  con- 
solidate the  stock,  property,  or  franschises  of  such  corporation 
with,  or  lease  or  purchase  the  works  or  franchises  of,  or  in 
any  way  control  any  other  railroad  corporation  owning  or  hav- 
ing under  its  control  a  parallel  or  competing  line;  nor  shall 
any  officer  of  such  railroad  corporation  act  as  an  officer  of  any 
other  railroad  corporation  owning  or  having  the  control  of  a 
parallel  or  competing  line;  and  the  question  whether  railroads 
are  parallel  or  competing  lines  shall,  when  demanded  by  the 
party  complainant,  be  decided  by  a  jury  as  in  other  civil 
issues  ** ;  and  also  because  it  is  a  violation  of  section  3,  c.  94, 
of  the  Laws  of  Minnesota,  for  1881,  which  enacts  that  **  no 
railroad  corporation  shall  consolidate  with,  lease  or  purchase, 
or  in  any  way  become  owner  of,  or  control  any  other  railroad 
corporation,  or  any  stock,  franchise,  rights  of  property 
thereof,  which  owns  or  controls  a  parallel  or  competing  line.** 

Defendant  answered  that  it  had  ample  power  to  make  and 
perform  its  agreement  under  its  charter;  that  the  true  con- 
struction of  the  provisions  of  the  acts  of   1874  and  1881,  just 

possible  diversion  of  a  portion  of  tlie  earnings  of  the  defendant  to  make 
good  its  guaranty,  the  said  reorganized  company  shall  transfer,  or  cause 
or  procure  to  be  transferred  by  its  stockholders,  to  the  shareholders  of 
the  defendant  company,  or  to  some  person  or  corporation  as  trustee  for 
their  use,  one  half  part  of  the  capital  stock  of  said  reorganized  com- 
pany. 

(4}  The  Northern  Pacific  Company  shall  join  with  the  defendant  in 
providing  reasonable  and  adequate  facilities  for  an  interchange  of  cars 
and  traffic  between  their  respective  lines,  and  shall  interchange  traffic 
with  defendant  and  operate  its  trains  to  that  end,  upon  reasonable,  fair, 
aiul  lawful  terms,  under  joint  tariffs  or  otherwise. 

(5)  The  defendant  shall  have  the  right  to  bill  and  route  its  traffic,  pas- 
sengers, and  freight  from  points  on  its  line  by  way  of  such  connections 
as  now  exist,  or  may  hereafter  be  constructed,  between  said  line  and  the 
Northern  Pacific  Company  to  Winnipeg.  Tacoma,  Portland,  and  all 
points  in  the  different  states  through  which  the  line  of  the  Northern 
Pacific  Railroad  extends,  and  not  reached  by  the  line  of  this  defendant. 

(6)  The  defendant  shall  have  the  ricfht  to  make  use  of  the  depot  and 
terminal  facilities  of  the  Northern  Pacific  Company  at  Spokane  Falls 
and  other  points  where  such  use  shall  be  found  to  be  convenient  and 
economical,  jointly  with  that  company,  and  upon  reasonable,  fair,  and 
lawful  terms,  which  shall  insure  to  the  defendant  a  large  saving  on  the 
cost  and  expense  which  it  must  otherwise  necessarily  incur  in  construct- 
ing and  operating  depots  and  terminals  of  its  own. 
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cited,  is  that  they  do  not  amend  or  affect  its  charter;  and 
that,  if  the  opposite  construction  be  adopted,  they  are  void, 
in  so  far  as  they  prohibit  or  affect  its  rights  to  make  and 
perform  this  agreement,  because  they  are  in  violation  of  the 
contract  clause  of  the  constitution. 

Upon  the  other  hand,  plaintiff  insisted  that  the  right  to  so 
amend  the  charter  of  the  defendant  as  to  prohibit  the  per- 
formance of  this  contract  was  reserved  to  the  state  by  section 
17  of  the  act  of  1856,  providing  that  the  act  might  be  amended 
by  any  subsequent  legislation  in  any  manner  not  destroying 
or  impairing  the  vested  rights  of  said  corporation. 

The  case  was  first  submitted  to  the  court  upon  motion  for 
injunction,  which  was  denied,  and  again  upon  a  final  hearing 
upon  bill  and  answer;  and  the  court,  for  the  reasons  stated  in 
the  opinion  upon  the  motion  for  injunction,  entered  a  decree 
dismissing  the  bill.     Whereupon  the  plaintiff  appealed  to  this 

court. 

« 

Henry  J,Hor7i^  for  appellant. 

//.  \\\  Childs,  Attorney-general  for  the  state  of  Minnesota. 
M,  D.  Grover,  C,  K.  Davis ^  F.  B.  Kellogg,  and  C.  A .  Sever- 
aftce,  for  appellee. 

Mr.  Justice  BROWN,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  case  turns  upon  the  question  whether  the  right  given 
by  its  charter  to  the  Minneapolis  &  St.  Cloud  Railroad  Com- 
pany to  connect  with  any  railroad  running  in  the  same  general 
direction,  and,  by  a  subsequent  amendatory  act,  to  consolidate 
its  capital  stock,  or  its  property,  road,  or  franchise  with  those 
of  any  other  railroad,  could  be  taken  away  by  a  subsequent 
act  inhibiting  the  consolidation,  lease,  or  purchase  by  any 
railroad  of  the  stock,  property,  or  franchise  of  any  parallel  or 
competing  line.  A  different  question  would  have  been  pre- 
sented if  any  such  contract  had  been  made  and  carried  into 
effect  before  the  act  of  1874  was  passed,  since  it  might  be 
claimed  that  the  rights  of  the  parties  had  became  vested, 
within  the  meaning  of  section  17  of  the  original  charter  of  the 
Minnesota  &  St  Cloud  Railroad,  and,  as  such,  could  not  be 
destroyed  or  impaired  by  subsequent  legislation  without  in- 
fringing upon  that  provision  of  the  constitution  inhibiting 
state  legislation  impairing  the  obligation  of  contracts.  The 
case    then    invoh'ss    indirectly    the    meaning    of   the    words 
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"vested  rights/*  when  used  in  the  charter  of  railroads  and 
other  similar  corporations. 

I.  The  whole  doctrine  of  vested  rights,  as  applied  to  the 
charters  of  corporations,  is  based  upon  the  Dartmouth  College 
case,  4  Wheat.  518,  in  which  the  broad  proposition 
was  laid  down  that  such  charters  were  contracts,  TMted  rights. 
within  the  meaning  of  the  constitution,  and  hence 
that  an  act  of  the  state  legislature  altering  a  charter  in  any 
material  respect  was  unconstitutional  and  void.  The  doctrine 
of  this  case  has  been  subjected  to  more  or  less  criticism  by 
the  courts  and  the  profession,  but  has  been  reaflfirmed  and 
applied  so  often  as  to  have  become  firmly  established  as  a 
canon  of  American  jurisprudence.  The  precise  point  decided 
was  this:  By  the  original  charter  from  the  crown,  granted  in 
the  year  1769,  12  persons,  therein  named,  were  incorporated 
by  the  name  of  **  The  Trustees  of  Dartmouth  College,"  and 
there  were  granted  to  them  and  their  successors  the  usual  cor- 
porate privileges  and  powers,  among  which  was  authority  to 
govern  the  college  and  fill  all  vacancies  which  might  be 
created  in  their  own  body.  By  an  act  of  the  legislature  of 
New  Hampshire,  passed  in  1 8 16,  the  charter  was  amended, 
the  number  of  trustees  increased  to  21,  the  appointment  of 
the  additional  members  vested  in  the  executive  of  the  state, 
and  a  board  of  overseers,  consisting  of  25  persons,  created, 
with  power  to  inspect  and  control  the  most  important  acts  of 
the  trustees.  The  president  of  the  senate,  the  speaker  of  the 
house  of  representatives  of  New  Hampshire,  and  the  governor 
and  lieutenant  governor  of  Vermont,  for  the  time  being,  were 
to  be  members  ex  officio;  and  the  board  was  to  be  completed 
by  the  governor  and  council  of  New  Hampshire,  who  were  also 
empowered  to  fill  all  vacancies  which  might  occur.  A 
majority  of  the  trustees  of  the  college  refused  to  accept  this 
amended  charter,  and  brought  suit  for  the  corporate  prop- 
erty, which  was  in  possession  of  a  person  holding  by  authority 
of  the  acts  of  the  legislature. 

The  opinion  contained  an  exhaustive  discussion  of  the  whole 
subject  of  corporate  rights  and  their  impairment  by  state 
legislation,  and  probably  contributed  as  much  as  any  he  ever 
delivered  to  the  great  reputation  of  Chief  Justice  MARSHALL. 
The  proposed  legislation  of  the  state  was  fundamental  in  its 
character.  On  the  part  of  the  crown,  it  was  expressly  stipu- 
lated that  the  corporation  thus  constituted  should  continue 
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forever  and  that  the  number  of  trustees  should  consist  of  I2, 
and  no  more.  By  the  act  of  the  legislature  the  trustees  were 
increased  to  2i,  the  appointment  of  the  additional  number 
given  to  the  executive  of  the  state,  and  a  board  of  overseers, 
2  1  out  of  25  of  whom  were  also  appointed  by  the  executive 
of  the  state,  was  created,  and  invested  with  power  to  inspect 
and  control  the  most  important  acts  of  the  trustees.  Thus, 
said  Mr.  Chief  Justice  MARSHALL,  **  the  whole  power  of  gov- 
erning the  college  is  transferred  from  trustees  appointed  accord- 
ing to  the  will  of  the  founder,  expressed  in  the  charter,  to  the 
executive  of  New  Hampshire.**  If  this  legislation  was  valid, 
Dartmouth  College,  as  it  was  originally  incorporated,  ceased 
to  exist,  and  a  new  institution  of  learning  was  created,  which 
was  put  completely  at  the  mercy  of  the  state  legislature.  It 
was  not  the  case  of  an  amendment  in  an  unimportant  par- 
ticular,— the  taking  away  of  a  non-essential  feature  of  the 
charter, — but  a  radical  and  destructive  change  of  the  govern- 
ing body,  a  transfer  of  its  power  to  the  executive  of  the  state, 
and  virtually  a  reincorporation  upon  a  wholly  different  basis. 

Subsequent  cases  have  settled  the  law  that,  wherever 
property  rights  have  been  acquired  by  virtue  of  a  corporate 
charter,  such  rights,  so  far  as  they  are  necessary  to  the  full 
and  complete  enjoyment  of  the  main  object  of  the  grant,  are 
contracts,  and  beyond  the  reach  of  destructive  legislation. 
Even  before  the  Dartmouth  College  case  was  decided,  it  was 
held  by  this  court  that  grants  of  land  made  by  the  crown  to 
colonial  churches  were  irrevocable,  and  that  property  pur- 
chased by  or  devised  to  them  prior  to  the  adoption  of  the 
constitution  could  not  be  diverted  to  other  purposes  by  the 
states  which  succeeded  to  the  sovereign  power  of  the  colonies. 
Tcrrett  v,  Taylor,  9  Cranch,  43 ;  Town  of  Pawlet  v.  Clark,  /d, 
292 ;  Society  for  Propagation  of  the  Gospel  zk  New  Haven,  8 
Wheat.  464. 

Indeed,  the  sanctity  of  charters  vesting  in  grantees  the 
title  to  lands  or  other  property  has  been  vindicated  in  a  large 
number  of  cases.  Davis  z/.  Gray,  16  Wall.  203;  Fletcher  v. 
Pcck»  6  Cranch,  87,  137;  Moore  Z/.  Robbins,  96  U.  S.  530; 
U.  S.  V,  Schurz,  102  U.  S.  378;  Noble  v.  Railroad  Co.,  147 
U.  S.  165,  57  Am.  &  Eng.  R.  Cas.  354. 

This  court  has  had,  perhaps,  more  frequent  occasion  to 
asser.t  the  inviolability  of  corporate  charters  in  cases  respect- 
ing the  power  of  taxation  than  in  any  other,  and,  in  a  long 
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series  of  decisions,  has  held  that  a  clause  imposing  certain 
taxes  in  lieu  of  all  other  taxes,  or  of  all  taxes  to  which  the 
company  or  stockholders  therein  would  be  subject,  is  im- 
paired by  legislation  raising  the  rate  of  taxation,  or  imposing 
taxes  other  than  those  specified  in  the  charter.  Thus,  in 
Bank  v,  Knoop,  i6  How.  369,  it  was  held  that  where,  by  a 
general  banking  law,  it  was  provided  that  a  certain  percentage 
of  dividends  should  be  set  off  for  the  use  of  the  state,  and 
should  be  in  lieu  of  all  taxes  to  which  the  company  or  stock- 
holders therein  would  otherwise  be  subjected,  this  was  a 
contract  fixing  permanently  the  amount  of  taxation,  and  that 
legislation  could  not  thereafter  increase  it.  In  this  connec- 
tion it  was  said  by  Mr.  Justice  McLean:  **  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it  and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions,  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  cannot,  without 
its  consent,  become  a  subject  for  legislative  action."  To  the 
same  effect  are  State  7'.  Wilson,  7  Cranch,  164;  Gordon  v. 
Appeal  Tax  Court,  3  How.  133;  Dodge  v.  Woolsey,  18 
How.  331;  Bank  v,  Skelly,  i  Black,  436;  McGee  v.  Mathias, 
4  Wall.  143;  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430; 
Railroad  Co.  ?'.  Reid,  13  Wall.  264;  Humphrey  v.  Pegues, 
16  Wall.  244;  Farrington  v,  Tennessee,  95  U.  S.  679;  New 
Jersey  v.  Yard,  Id.  104;  Asylum  v.  New  Orleans,  105  U.  S. 
362.  If,  however,  the  charter  contain  a  reservation  of  an 
unlimited  power  to  alter,  amend,  or  repeal,  the  legislature 
may  take  away  an  immunity  from  taxation.  Tomhnson  v. 
Jessup,  16  Wall.  454. 

Within  the  same  principle  are  grants  of  an  exclusive  right 
to  supply  gas  or  water  to  a  municipality,  or  to  occupy  its 
streets  for  railway  purposes.  New  Orleans  Gas  Co.  v,  Louisi- 
ana, etc.,  Co.,  115  U.  S.  650;  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674;  Louisville  Gas  Co.  v.  Citizens*  Gaslight  Co., 
115  U.  S.  683;  St.  Tammany  Waterworks  v.  New  Orleans 
Waterworks,  120  U.  S.  64;  Boston  &  L.  R.  Corp.  v.  Salem 
&  L.  R.  Co.,  2  Gray,  i. 

So,  if  a  company  be  chartered  with  power  to  construct  and 
maintain  a  turnpike,  erect  toll  gates,  and  collect  tolls,  such 
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franchise  is  protected  by  the  constitution.  Turnpike  Co-  v. 
Illinois,  96  U.  S.  63;  Monongahela  Nav.  Co.  v.  U.  S.,  148 
U.  S.  312. 

If  it  be  provided  in  the  charter  of  a  bank  that  the  bills  and 
notes  of  the  institution  shall  be  received  in  payment  of  taxes 
or  of  debts  due  to  the  state,  such  undertaking  on  the  part  of 
the  state  constitutes  a  contract  between  the  state  and  holders 
of  the  notes,  which  the  state  is  not  at  liberty  to  break, 
although  notes  issued  after  the  repeal  of  the  act  are  not 
within  the  contract,  and  may  be  refused.  Woodruff  v.  Trap- 
nail,  10  How.  190;  Paup  V.  Drew,  Id.  218;  Furman  ^. 
Nichol,  8  Wall.  44;  Keith  v.  Clark,  97  U.  S.  454;  Antoni 
V.  Greenhow,  107  U.  S.  769;  Poindexter  v.  Greenhow,  114 
U.  S.  270.  And  in  Planters*  Bank  v.  Sharp,  6  How.  301, 
where  a  bank  was  chartered  with  the  usual  powers  to  receive 
money  on  deposit,  discount  bills  of  exchange  and  notes,  and 
to  make  loans,  and  in  the  course  of  its  business  the  bank  dis- 
counted and  held  promissory  notes,  and  the  legislature  then 
passed  a  law  declaring  that  it  should  not  be  lawful  for  any 
bank  to  transfer,  by  indorsement  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt,  it  was  held  that  the 
statute  conflicted  with  the  constitution  and  was  void.  It  was 
said  in  this  case  that  **a  power  to  dispose  of  its  notes,  as  well 
as  other  property,  may  well  be  regarded  as  an  incident  to  its 
business  as  a  bank  to  discount  notes,  which  are  required  to  be 
in  their  terms  assignable,  as  well  as  an  incident  to  its  right 
of  holding  them  and  other  property,  when  no  express  limita- 
tion is  imposed  upon  the  power  to  transfer  them." 

In  each  of  the  above  cases,  however,  the  title  to  property 
had  either  become  vested  in  the  grantee  by  operation  of  law, 
or  the  exercise  of  the  power  granted  was  so  far  necessary  to 
the  full  enjoyment  of  the  main  object  of  the  charter  that  per- 
sons subscribing  to  the  stock  might  be  presumed  to  take  into 
consideration,  and  be  influenced  in  their  subscriptions  by, 
the  fact  that  the  corporation  was  endowed  with  those  privi- 
leges during  the  continuance  of  the  charter. 

2.  Such  limitations,  however,  upon  the  power  of  the  legis- 
lature must  be  construed  in  subservience  to  the  general  rule 
that  grants  by  the  state  are  to  be  construed  strictly  against 
the  grantees,  and  that  nothing  will  be  presumed  to  pass, 
except  it  be  expressed  in  clear  and  unambiguous  language.  As 
was  said  by  Mr.  Justice  S WAYNE  in  Fertilizing  Co.  v,  Hyde 
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Park,  97  U.  S.  659,  666:.  **  The  rule  of  construction  in  this 
class  of  cases  is  that  it  shall  be  most  strongly  against  the 
corporation.  Every  reasonable  doubt  is  to  be  resolved  ad- 
versely. Nothing  is  to  be  taken  as  conceded  but  what  is 
given  in  unmistakable  terms,  or  by  an  implication  equally 
clear.  The  affirmative  must  be  shown.  Silence  is  negation, 
and  doubt  is  fatal  to  the  claim.  This  doctrine  is  vital  to  the 
public  welfare.  It  is  axiomatic  in  the  jurisprudence  of  this 
court.*' 

Hence  an  exclusive  right  to  enjoy  a  certain  franchisees 
never  presumed,  and,  unless  the  charter  contain  words  of 
exclusion,  it  is  no  impairment  of  the  grant  to  permit  another 
to  do  the  same  thing,  although  the  value  of  the  franchise  to 
the  first  grantee  may  be  wholly  destroyed.  This  principle 
was  laid  down  at  an  early  day  in  the  case  of  Charles  River 
Bridge  v,  Warren  Bridge  1 1  Pet.  420,  and  has  been  steadily 
adhered  to  ever  since.  Turnpike  Company  v.  State,  3  Wall. 
210;  Providence  Bank  z/.  Billings,  4  Pet.  513;  Pennsylvania 
R.  Co.  V.  Miller,  132  U.  S.  75.  If,  however,  there  be  an 
exclusive  provision, — as,  for  instance,  in  the  charter  of  a 
bridge  company,  that  it  shall  not  be  lawful  for  any  person  to 
erect  another  bridge  within  a  certain  distance  of  the  bridge 
authorized, — this  constitutes  an  inviolable  contract.  Bing- 
hamton  Bridge,  3  Wall.  51.  But  even  in  such  cases,  if  the 
second  charter  be  for  a  similar  franchise,  but  to  be  exercised 
in  a  substantially  different  manner,  the  exclusive  right  con- 
ferred by  the  first  charter  is  held  not  to  be  violated ;  as,  for 
instance,  if  the  first  charter  be  for  an  ordinary  bridge,  and  the 
second  for  a  railway  viaduct,  impossible  for  man  or  beast  to 
cross,  except  in  railway  cars.  Bridge  Proprietors  v.  Hoboken 
Co.,  I  Wall.  116.  So,  if  the  first  franchise  be  for  the  sole 
privilege  of  supplying  a  city  with  water  from  a  designated 
source,  it  is  not  impaired  by  a  grant  to  another  party  of  the 
privilege  to  supply  it  with  water  from  a  different  source. 
Stein  V,  Water  Supply  Co.,  141  U.  S.  67. 

Upon  a  similar  principle  it  was  held  in  Tucker  v.  Ferguson, 
22  Wall.  527,  that  a  tax  upon  lands  owned  by  a  railway  com- 
pany, and  not  used,  nor  necessary,  in  working  the  road  and  in 
the  exercise  of  its  franchise,  was  not  unlawful,  though  the 
charter  had  provided  for  a  certain  tax  upon  the  railroad  com- 
pany, and  had  enacted  that  such  tax  should  be  in  lieu  of  all 
other  taxes  to  be  imposed  within  the  state.     See,  also,  West 

3  (N.  8.)  A.  &  E.  R.  Cas.— 33 
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Wisconsin  Ry.  Co.  v.  Board  of  Sup'rs  of  Trempealeau  Co., 
93  U.  S.  595. 

Nor  does  it  follow,  from  the  fact  that  the  contract  evidenced 
by  the  charter  cannot  be  impaired,  that  the  power  of  the 
legislature  over  such  charter  is  wholly  taktn  away,  since 
statutes  which  operate  only  to  regulate  the  manner  in  which 
the  franchises  are  to  be  exercised,  and  which  do  not  interfere 
substantially  with  the  enjoyment  of  the  main  object  of  the 
grant,  are  not  open  to  the  objection  of  impairing  the  contract. 

A  familiar  instance  of  this  class  of  legislation  is  that  enacted 
under  what  is  known  as  the  ** police  power.**  In  virtue  of 
this  the  state  may  prescribe  regulations  contributing  to  the 
comfort,  safety,  and  health  of  passengers;  the  protection  of 
the  public  at  highway  crossings  or  elsewhere;  the  security  of 
owners  of  adjacent  property,  by  requiring  the  track  to  be 
fenced,  and  such  appliances  to  be  annexed  to  the  engines  as 
shall  prevent  the  communication  of  fire  to  neighboring  build- 
ings. Cooley,  Const.  Law,  321.  This  power,  as  was  said 
by  Mr.  Justice  Miller  in  the  Slaughterhouse  Cases,  16  Wall.. 
36,  62,  is,  and  must  be,  from  its  very  nature,  incapable  of 
any  very  exact  definition  or  limitation.  '*Upon  it  depends 
the  security  of  social  order,  the  life  and  health  of  the  citizen, 
the  comfort  of  an  existence  in  a  thickly  populated  community, 
the  enjoyment  of  private  and  social  life,  and  the  beneficial  use 
of  property.** 

The  following  cases  show  to  what  extent  and  for  what 
purposes  this  power  maybe  exercised;  Slaughterhouse  Cases, 
16  Wall.  62;  Fertilizing  Co.  v,  Hyde  Park,  97  U.  S.  659; 
Beer  Co.  7'.  Massachusetts,  97  U.  S.  25;  Patterson  7k  Ken- 
tucky, Id.  501;  Barbier  v.  Connolly,  113  U.  S.  2y:  Char- 
lotte, C.  &  A.  R.  Co.  V,  Gibbes,  142  U.  S.  386;  Lawton 
V.  Steele,  152  U.  S.  133;  Eagle  Ins.  Co.  zk  Ohio,  153  U.  S. 
446.  And  so  important  is  this  power,  and  so  necessary  to 
the  public  safety  and  health,  that  it  cannot  be  bargained  away 
by  the  legislature;  and  hence  it  has  been  held  that  charters 
for  purposes  inconsistent  with  a  due  regard  for  the  public 
health  or  public  morals  may  be  abrogated,  in  the  interests  of 
a  more  enlightened  public  opinion.  Stone  v,  Mississippi,  loi 
U.  S.  814;   Phalen  v.  Virginia,  8  How.  163,  168. 

In  obedience  to  the  same  principle,  it  has  always  been  held 
that  the  legislature  may  repeal  laws  authorizing  municipal 
subscriptions  to  railways,  though  such  laws  were  in  existence 


^R*^^"]  CONSOLIDATION  615 

Peai-sall  v.  Great  Northern  R.  Co, 

at  the  time  the  railway  was  chartered,  and  may  be  supposed 
to  have  influenced  the  promoters  and  stockholders  of  the  road 
in  undertaking  its  construction.  And,  even  if  there  has  been 
a  public  vote  in  favor  of  such  subscription,  such  vote  does  not 
itself  form  a  contract  with  the  railway  company  protected  by 
the  constitution,  the  court  holding  that  until  the  subscription 
is  actually  made  the  contract  is  unexecuted.  Aspinwall  ^•. 
Commissioners,  22  How.  364;  Wadsworth  v.  Supervisors, 
102  U.  S.  534;  Norton  ?'.  Commissioners,  129  U.  S.  479;' 
Concord  v,  Portsmouth  Sav.  Bank,  92  U.  S.  625;  Falconer 
V.  Railroad  Co.,  69  N.  Y.  491 ;  Covington  &  L.  R.  Co.  v, 
Kenton  County  Court,  12  B.  Mon.  144;  Wilson  v,  Polk  Co., 
112  Mo.  136. 

The  contract  protected  by  this  clause  must  also  be  founded 
upon  a  good  consideration.  If  it  be  a  mere  nude  pact, — a 
bare  promise  to  allow  a  certain  thing  to  be  done, — it  will  be 
construed  as  a  revocable  license.  Thus,  in  Rector,  etc.,  of 
Christ  Church  v.  County  of  Philadelphia,  24  How.  300,  the 
legislature  of  Pennsylvania  enacted  that  the  property  of  Christ 
Church  Hospital,  so  long  as  the  same  should  continue  to 
belong  to  the  same  hospital,  should  be  and  remain  free  from 
taxation.  In  185 1  they  enacted  that  all  property  then  ex- 
empted from  taxation,  other  than  that  which  was  in  the  actual 
use  and  occupation  of  such  association,  should  thereafter  be 
subject  to  taxation.  It  was  held  that  the  original  concession 
of  the  legislature  exempting  the  property  from  taxation  was 
spontaneous,  and  no  service  or  duty  or  other  remunerative 
consideration  was  imposed  upon  the  corporation,  and  hence 
that  it  was  in  the  nature  of  a  privilege  or  license,  which  might 
be  revoked  at  the  pleasure  of  the  sovereign. 

In  Turnpike  Co.  7^  Illinois,  96  U.  S.  63,  the  original  char- 
ter of  the  company  gave  it  the  right,  in  consideration  of 
building  a  turnpike,  to  erect  toll  gates  and  exact  toll  for  25 
years  from  the  date  of  the  charter.  In  1861,  when  the  term 
of  the  charter  had  more  than  half  expired,  the  state  gave  the 
company  a  new  and  additional  privilege  of  using  a  certain 
bridge  and  dike  and  of  erecting  a  toll  gate  thereon.  The  only 
consideration  required  was  that  the  company  should  keep 
them  in  repair.  No  term  was  expressed  for  the  enjoyment  of 
the  privileges,  and  no  conditions  were  imposed  for  resuming 
or  revoking  it  on  the  part  of  the  state.  It  was  held  that  it 
could  not  be  presumed  to  have  been  intended  as  a  perpetual 
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grant,  since  the  company  itself  had  but  a  limited  period  of 
existence,  and  that  a  law  resuming  possession  of  the  bridge 
and  dike  by  subjecting  them  to  the  control  and  management 
of  the  city  of  East  St.  Louis  was  not  a  law  impairing  the 
obligation  of  the  contract. 

In  Philadelphia  &  G.  F.  Pass.  R.  Co.'s  Appeal,  102  Pa. 
St.  123,  20  Am.  &  Eng.  R.  Cas.  i,  it  was  also  held  that  a 
supplement  to  a  charter  which  merely  conferred  upon  the  cor- 
poration a  new  right  (as  an  exclusive  right  to  use  and  occupy 
certain  streets),  or  enlarged  an  old  one,  without  imposing  any 
additional  burden  upon  it,  was  a  mere  license  or  promise  by 
the  state,  and  might  be  revoked  at  pleasure.  **It  is  without 
consideration  to  support  it,  and  cannot  bind  a  subsequent 
legislature." 

We  have  epitomized  these  cases,  not  because  they  have 
any  decisive  bearing  upon  the  question  at  issue,  but  for  the 
purpose  of  showing  the  general  trend  of  opinion  in  this  court 
upon  the  subject  of  corporate  charters,  and  vested  rights. 

3.  Conceding  that  there  are  no  authorities  directly  in  point 
(and  the  diligence  of  counsel  has  failed  to  cite  us  to  any),  let 
us  see  how  far  these  principles  are  applicable  to  the  cause 
under  consideration. 

The  Great  Northern  Railway  was  originally  chartered  in 
1856,  under  the  name  of  the  Minneapolis  &  St.  Cloud,  Rail- 
way Company,  with  authority  to  build  a  road  from  Minne- 
apolis, in  a  northerly  direction,  to  St.  Cloud,  on  the  Mis- 
sissippi river  (a  distance  ofabout  75  miles),  with  an  additional 
line  to  a  point  at  or  near  the  mouth  of  the  St.  Louis  river 
(now  Duluth),  on  Lake  Superior  (about  180  miles),  and  with 
a  right  to  connect  its  road,  by  branches,  with  the  road  of  any 
railroad  company  in  the  territory,  to  become  the  part  owner 
or  lessee  of  any  such  railroad,  and  to  connect  its  road  with 
the  road  of  such  company,  and  also  to  connect  with  any  rail- 
road running  in  the  same  direction.  This  power  evidently 
refers  to  traffic  connections  at  the  termini  of  the  road  with 
other  roads  running  in  the  same  direction,  in  such  manner  as 
to  make  a  continuous  line,  of  which  the  road  in  question  was 
to  become  a  part.  At  this  time  railway  construction  west  of 
the  Mississippi  river  was  in  its  infancy.  No  road  existed 
within  200  miles  of  S.  Paul.  The  state  was  largely  a  wilder- 
ness, and  the  object  of  the  charter  was  evidently  to  connect 
two  cities  upon  the  Mississippi  river,  one  of  which  was  situated 
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some  distance  above  the  head  of  navigation,  and  also  to  con- 
nect the  Mississippi  with  a  port  upon  Lake  Superior,  with  the 
possibility  that  other  roads  might  be  constructed  further  up 
the  river,  or  in  an  easterly  or  westerly  direction  into  the  in- 
terior. The  road  was  a  local  one,  and,  while  power  was  given 
to  make  traffic  connections  with  other  roads,  none  such  was 
given  to  consolidate  with  them, — much  less  with  roads  having 
a  parallel  line.  Nor  is  the  act  claimed  as  authorizing  the 
proposed  contra'ct. 

To  save  any  possible  doubt  as  to  the  scope  of  the  charter, 
the  act  was  declared  by  section  17  ** to  be  a  public  act,  and 
may  be  amended  by  any  subsequent  legislative  assembly,  in 
any  manner  not  destroying  or  impairing  the  vested  rights  of 
said  corporation." 

Nothing  appears  to  have  been  done  under  this  charter  prior 
to  1865,  when  it  was  amended  by  re-enacting  its  first  section, 
thereby  legalizing  and  confirming  the  original  organization  of 
the  road,  and  amending  section  12  so  far  as  to  authorize  the 
corporation  **to  connect  with,  or  adopt  as  its  ov/n  *  *  *  any 
other  railroad  running  in  the  same  general  direction  with 
either  of  its  main  lines  or  any  branch  roads,  which  said  cor- 
poration is  authorized  to  construct."  Another  section  (8)  was 
added  authorizing  the  company  **to  consolidate  the  whole  or 
any  portion  of  its  capital  stock  with  the  capital  stock  or  any 
portion  thereof  of  the  road  or  branch  road  of  any  other  rail- 
road corporation  or  company  having  the  same  general  direc- 
tion or  location,  or  to  become  merged  therein  by  way  of 
substitution,"  etc.  And  further,  by  section  9,  **  to  consoli- 
date  any  portion  of  its  road  and  property,  and  each  branch 
being  organized  as  aforesaid,  may  consolidate  any  portion  of 
its  branch  road  or  property  with  the  franchise  of  any  other 
railroad  company  or  any  portion  thereof,"  as  might  be  agreed. 
And  still  further  (section  12)  **  to  consolidate  the  whole  or 
any  portion  of  its  main  line  or  branch  railroads,  and  all  the 
property,  rights,  powers,  franchises,  grants,  and  effects,  per- 
taining to  such  roads,  with  the  rights,  powers,  franchises, 
grants,  and  effects  of  any  other  v.iilroad  company,  either 
within  or  without  the  state,**  etc.,  as  might  be  agreed.  It 
will  be  observed  that  the  words  in  original  section  12,  as 
amended,  and  in  section  8,  limiting  the  power  to  connect  with 
or  consolidate  with  other  roads  to  those  having  **  the  same 


518  CONSOLIDATION  [\^^;  ^^' 

Pearsall  v.  Greal  Noribein  R.  Co. 

general  direction  or  location/*  are  omitted  in  sections  9  and 
12. 

Under  these  very  broad  and  practically  unlimited  powers, 
the  company,   which  in    1889  took  the  name  of  the  Great 
Consolidation    Northern,  proceeded,  by  a  series  of  consolidations, 
purchases,    and  leases,  to    extend  its  line    to  the 
Pacific  Ocean,  and  absorb  to  itself,  and   operate  as  a  com- 
bined system,  an  aggregate  length  of  4500  miles.      It  is  now 
proposed  by  an  arrangement  with  the  bondholders  and  con- 
templated purchasers   of  the  Northern  Pacific  Railway  Com- 
pany, that  the  Great  Northern  Railway,  the  defendant,  shall 
guaranty,  for  the  benefit  of  the  holders  of  the  bonds  to  be 
issued   by   the    reorganized   company,    the    payment    of  the 
principle  and  interest  upon  such  bonds,  and  as  a  consideration 
for  such  guaranty,  and  as  a  compensation  for  the  risk  to  the 
stockholders,  the  reorganized  company  shall  transfer  to  the 
shareholders  of  the  defendant  company,  or  to  a  trustee  for 
their  use,  one  half  the  capital  stock  of  the  reorganized  com- 
pany.     By  a  further  provision,  the  Northern  Pacific  is  to  join 
with  the  defendant  in  providing  facilities  for  an  interchange 
of  cars  and  traffic  between  their  respective  lines,  and  shall 
interchange  traffic  with  the  defendant,  and  operate  its  trains 
to  that  end,  upon  reasonable,  fair,  and  lawful  terms,   under 
joint  tariffs  or  otherwise;  the  defendant  having  the  right  to 
bill  its  traffic,  passengers,  and  freight  from  points  on  its  own 
line   to   points  on  the  Northern  Pacific   not    reached   by  the 
Great   Northern,  with  the   further  right  to  make  use  of  the 
terminal  facilities  of  the  Northern  Pacific  at  points  where  such 
facilities  would  be  found  to  be  convenient  and  economical, 
jointly  with  that  company. 

As  the  Northern  Pacific  road  also  controls,  by  its  own  con- 
struction and  by  the  purchase  of  stock,  other  roads  extending 
from  the  Mississippi  river  to  the  Pacific  Ocean,  and  operates, 
as  a  single  system,  an  aggregate  mileage  of  4500  miles,  most 
of  which  is  parallel  to  the  Great  Northern  system,  the  effect 
of  this  arrangement  would  be  to  practically  consolidate  the 
two  systems,  to  operate  9000  miles  of  railway  under  a  single 
management,  and  to  destroy  any  possible  advantages  the 
public  might  have  through  a  competition  between  the  two 
lines. 

It  is  true  that  upon  its  face  the  agreement  contemplates 
principally  an  interchange  of  traffic  between  the  lines  under 
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joint  tariffs  (by  which  is  probably  meant  similar  rates  to  be 
agreed  upon  between  the  parties),  in  order  that  the  defendant 
may  enjoy  the  right  to  ticket  its  passengers  and  consign  its 
freight  to  points  upon  the  line  of  the  Northern  Pacific  not 
reached  by  the  Great  Northern,  and  to  that  end  is  also  to  have 
the  right  to  make  use  of  the  terminal  facilities  of  the  Northern 
Pacific  at  such  points  on  the  line  as  should  be  convenient  to 
the  defendant.  If  the  sole  object  of  this  agreement  were  to 
facilitate  an  interchange  of  traffic,  so  that  each  road  might 
enjoy  the  benefit  of  billing  its  passengers  and  freight  to  points 
on  the  other  road  not  reached  by  it,  it  would  be  difficult  to 
foresee  any  objection  to  it.  But  the  fact  that  one  half  of 
the  capital  stock  of  the  reorganized  company  is  to  be  turned 
over  to  the  shareholders  of  the  Great  Northern,  which  is,  in 
turn,  to  guaranty  the  payment  of  the  reorganized  bonds,  is 
evidence  of  the  most  cogent  character  to  show  that  nothing 
less  than  a  purchase  of  a  controlling  interest,  and  practically 
the  absolute  control,  of  the  Northern  Pacific,  is  contemplated 
by  the  arrangement.  With  half  of  its  capital  stock  already  in 
its  hands,  the  purchase  of  enough  to  make  a  majority  would 
follow  almost  as  a  matter  of  course,  and  the  mastership  of  the 
Northern  Pacific  would  be  assured. 

That  the  transfer  of  stock  is  to  be  made,  not  directly  to  the 
company,  but  to  the  shareholders,  is  immaterial,  since  it  may 
be  assumed  that  they  would  cast  their  votes  in  the  interests 
of  the  company.  Either  the  stock  so  transferred  becomes 
virtually  the  property  of  the  Great  Northern,  or  there  is  no 
consideration  for  its  guaranty  of  the  principal  and  interest  of 
the  consolidated  bonds.  But  as,  by  the  agreement,  the 
guaranty  by  the  defendant  of  the  Northern  Pacific  bonds  is 
assumed  to  be  in  consideration  of  a  transfer  to  its  stockholders 
of  one  half  the  capital  stock  of  the  reorganized  company,  it 
would  inevitably  follow  that  this  stock  would  be  held  for  the 
benefit  of  the  company.  There  is,  however,  in  addition  to 
that,  an  alternative  provision  that  the  transfer  may  be  made 
to  a  trustee  for  the  use  of  the  stockholders,  who  would,  of 
course,  act  as  their  agent  and  represent  them  as  a  body,  and 
in  fact  stand  as  a  company,  under  another  name.  Doubtless 
these  stockholders  could  lawfully  acquire,  by  individual  pur- 
chases, a  majority,  or  even  the  whole,  of  the  stock  of  the 
reorganized  company,  and  thus  possibly  obtain  its  .ultimate 
control;  but  the  companies  would  still  remain  separate  cor- 
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porations,  with  no  interests,  as  such,  in  common.  This, 
though  possible,  would  not  be  altogether  feasible,  and  would 
require  considerable  time  for  its  accomplishment.  In  a  few 
years  the  two  companies  might,  by  sales  of  the  stock  so 
acquired,  become  completely  dissevered,  and  the  interests  of 
the  stockholders  of  each  company  thus  become  antagonistic. 
Under  the  proposed  arrangement,  however,  the  Northern 
Pacific,  as  a  company,  in  return  for  a  guaranty  which  the  in- 
dividual stockholders  could  not  give,  turns  over  to  a  trustee 
for  the  entire  body  of  stockholders  of  the  Great  Northern 
one  half  of  its  stock,  with  the  almost  certainty  of  the  latter 
securing  the  complete  control,  and  probably  the  ultimate 
amalgamation,  of  the  two  companies.  If  such  amalgamation 
were  once  effected,  it  would,  in  all  probability,  be  final.  We 
think  the  proposed  arrangement  is  a  plain  violation  of  the 
acts  of  the  state  legislature  passed  in  1874  and  188 1,  prohibit- 
ing railroad  corporations  from  consolidating  with,  leasing,  or 
purchasing,  or  in  any  other  way  becoming  the  owner  of  or  con- 
trolling, any  other  railroad  corporation,  or  the  stock,  fran- 
chises, or  rights  of  property  thereof,  having  a  parallel  or  com- 
peting line. 

Under  the  broad  powers  conferred  by  the  amended  act  of 
1865,  it  is  probable  that  this  arrangement  might  be  lawfully 
made;  and  the  question  is  whether  an  unexecuted  power  to 
make  such  arrangement  is  a  **  vested  right"  within  the 
meaning  of  section  17  of  the  original  act.  It  is  possible  that, 
if  this  arrangement  had  been  actually  made  and  carried  into 
effect  before  the  acts  forbidding  the  consolidation  of  parallel 
or  competing  lines  had  been  passed,  the  rights  of  the  parties 
thereto  would  have  become  vested,  and  could  not  be  impaired 
by  any  subsequent  act  of  the  legislature.  But  the  real  ques- 
tion before  us  is  whether  a  bare  unexecuted  power  to  consoli- 
date with  other  corporations — a  power  which,  if  it  exists  as 
claimed  by  the  defendant,  would  authorize  it  to  absorb,  by 
successive  and  gradual  accretions,  the  entire  railway  systt.ni 
of  the  country — is  not,  so  long  as  it  remains  unexecuted, 
within  the  control  of,  and  subject  to  revocation  by,  the 
legislature;  at  least,  so  far  as  it  applies  to  parallel  or  competing 
lines. 

A  **  vested  right  *'  is  defined  by  Fearne,  in  his  work  upon 
Contingent    Remainders,   as   '*an   immediate,   fixed   right   of 
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present  or  future  enjoyment*';  and  by  Chancellor  Kent  as 
**an  immediate  right  of  present  enjoyment,  or  a 
present,  fixed  right  of  future  enjoyment. '  *    4  Kent,   Tested  rights. 
Comm.   202.     It  is  said  by  Mr.   Justice  COOLEY 
that   *'  rights  are  vested,    in  contradistinction  to  being  ex- 
pectant or  contingent.     They  are  vested  when  the  right  to 
enjoyment,  present  or  prospective,  has  become  the  property 
of  some  particular  person  or  persons,  as  a  present  interest. 
They  are  expectant  when  they  depend  upon  the  continued 
existence  of  the  present  condition  of  things  until  the  happen- 
ing of  some  future  event.     They  are  contingent  when  they 
are  only  to  come  into  existence  on  an  event  or  condition  which 
may  not  happen  or  be  performed  until  some  other  event  may 
prevent  their  vesting."     Const.  Law,  332. 

As  applied  to  railroad  corporations,  it  may  reasonably  be 
contended  that  the  term  extends  to  all  rights  of  property 
acquired  by  executed  contracts,  as  well  as  to  all  such  rights  as 
are  necessary  to  the  full  and  complete  enjoyment  of  the  orig- 
inal grant,  or  of  property  legally  acquired  subsequent  to  such 
grant.  If,  for  example,  the  legislature  should  authorize  the 
construction  of  a  certain  railroad,  and  by  a  subsequent  act 
should  take  away  the  power  to  raise  funds  for  the  construction 
of  the  road  in  the  usual  manner,  by  a  mortgage,  or  the  power 
to  purchase  rolling  stock  or  equipment,  such  acts  might  per- 
haps be  treated  as  so  far  destructive  of  the  original  grant  as  to 
render  it  valueless,  although  there  might  in  neither  case  be 
an  express  repeal  of  any  of  its  provisions.  Sala  zf.  New 
Orleans,  2  Woods  188,  Fed.  Cas.  No.  12,246. 

But  where  the  charter  authorizes  the  company,  in  sweeping 
terms,  to  do  certain  things  which  are  unnecessary  to  the  main 
object  of  the  grant,  and  not  directly  and  immediately  within 
the  contemplation  of  the  parties  thereto,  the  power  so  con- 
ferred, so  long  as  it  is  unexecuted,  is  within  the  control  of  the 
legislature,  and  may  be  treated  as  a  license,  and  may  be 
revoked,  if  a  possible  exercise  of  such  power  is  found  to  con- 
flict with  the  interests  of  the  public.  As  applicable  to  the 
case  under  consideration  we  think  it  was  competent  for  the 
legislature  to  declare  that  the  power  it  had  conferred  upon 
theMinneapolis  &  St.  Cloud  Railway  Company  to  consolidate 
its  interest  with  those  of  other  similar  corporations  should  not 
be  exercised,  so  far  as  applicable  to  parallel  and  competing 
lines,  inasmuch  as  it  is  for  the  interest  of  the  public  that  there 
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should  be  competition  between  parallel  roads.  The  legisla- 
ture has  .the  right  to  assume  in  this  connection  that  neither 
road  would  reduce  its  tariff  to  a  destructive  or  unprofitable 
figure,  or  to  a  point  where  either  road  would  become  valueless 
to  its  stockholders,  and  that  the  object  of  the  act  in  question 
is  to  prevent  such  a  combination  between  the  two  as  would 
constitute  a  monopoly. 

When  the  act  of  1865  was  passed,  it  was  doubtless  contem- 
plated that  the  MinneapoHs  &  St.  Cloud  Railway  Company 
would  desire  to  extend  its  road  (though  it  is  hardly  possible 
to  suppose  that  an  extension  to  the  Pacific  coast  was  thought 
of  at  that  time),  and  to  build,  purchase,  or  lease  branch 
roads,  which  would  serve  as  feeders  to  its  main  line,  and  open 
up  railway  communication  with  territory  naturally  tributary 
to  St.  Paul  and  other  towns  on  the  Mississippi  river.  Such 
anticipations  were  perfectly  legitimate, and  these  broad  powers 
were  undoubtedly  intended  as  an  encouragement  to  the  con- 
struction of  railways;  to  the  development  of  the  vast,  un- 
occupied, but  fertile  territory  stretching  in  both  directions 
from  the  course  of  the  Mississippi  river,  and  also  to  a  connec- 
tion with  the  fertile,  wheat-growing  section  of  Manitoba,  by 
a  branch  road  to  the  Canadian  line.  Had  it  occurred  to  the 
legislature  at  that  time  that  these  almost  unlimited  powers 
would  be  used  to  obtain  the  control  of  parallel  and  competing 
lines,  and  to  stifle  legitimate  competition,  doubtless  a  proviso 
would  have  been  inserted  to  meet  this  possibility.  That 
the  charter  of  1865  might  be  made  available  to  accomplish 
this  purpose  became  apparent  so  soon  that  within  nine  years 
thereafter,  and  before  the  construction  of  the  road  had  been 
fairly  entered  upon,  the  legislature  declared  in  its  act  of 
March  9,  1874,  that  no  railroad  corporation  should  consolidate 
with,  lease,  purchase,  or  control  any  parallel  or  competing 
line;  and,  to  indicate  still  more  clearly  that  its  object  was 
only  to  prevent  the  abuse  of  these  powers  by  the  creation  of 
a  monopoly,  it  passed  another  act.  in  1881,  repeating  this 
prohibition,  and  further  declaring  that  any  railroad  corpora- 
tion, whether  organized  under  general  law  or  special  charter, 
might  consolidate  with,  lease,  purchase,  or  in  any  way  be- 
come the  owner  of,  or  control  or  hold  the  stock  of,  any  other 
railroad  corporation,  when  the  respective  roads  could  be  law- 
fully connected  and  operated  together  so  as  to  constitute  one 
continuous  main  line,  with  or  without  branches. 
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We  do  not  deem  it  necessary  to  express  an  opinion  in  this 
case  whether  the  legislature  could  wholly  revoke  the  power  jt 
had  given  to  this  company  to  extend  its  system  by  the  con- 
struction or  purchase  of  branch  lines  or  feeders,  since  the 
possibility  of  an  extension  of  the  road,  even  to  the  Pacific 
coasts  may  have  had  an  influence  upon  persons  contemplat- 
ing the  purchase  of  its  stock  or  securities,  so  that  a  right  to 
do  this  might  be  said  to  have  become  vested.  But  we  think 
it  was  competent  for  the  legislature,  out  of  due  regard  for  the 
public  welfare,  to  declare  that  its  charter  should  not  be  used 
for  the  purpose  of  stifling  competition  and  building  up 
monopolies.  In  short,  we  cannot  recognize  a  vested  right  to 
do  a  manifest  wrong. 

Nor  do  we  undertake  to  say  that  the  legislature  may  not, 
in  the  exercise  of  a  wise  foresight,  and  for  the  purpose  of 
attracting  capital  to  enterprises  of  doubtful  profit,  authorize 
the  granting  of  monopolies  for  a  limited  time,  irrevocable  by 
a  subsequent  legislature.  To  do  so  would  practically  ignore 
or  overrule  a  series  of  cases  to  which  we  have  already  ad- 
verted, wherein  corporations  have  been  induced  to  furnish 
municipalities  with  bridges,  gas,  water,  and  other  require- 
ments of  modern  civilization,  by  the  promise  of  exclusive 
privileges  for  a  term  of  years.  Perhaps,  too,  it  might  not  be 
beyond  the  competency  of  the  legislature  to  authorize  a  rail- 
road, by  a  clear  and  explicit  act,  to  consolidate  with  a 
parallel  or  competing  line,  since  cases  may  be  imagined  where 
it  might  be  for  the  public  welfare  to  permit  such  consolidation. 
But  the  act  of  1865,  upon  which  the  defendant  relies,  contains 
no  such  provision.  There  is  only  a  general  authority  to  con- 
solidate, which  wc  think  the  legislature  may,  by  another  act, 
declare  shall  not  apply  to  cases  manifestly  not  within  its  orig- 
inal intent.  We  think  the  general  doctrine,  requiring  grants 
to  corporations  to  be  construed  favorably  to  the  public,  where 
there  is  a  reasonable  doubt  as  to  the  extent  of  the  privilege 
conferred,  may  properly  be  invoked  to  declare  that  such  privi- 
leges shall  not  be  used  to  the  detriment  of  the  pubHc. 

Whether  the  consolidation  of  competing  lines  will  neces- 
sarily result  in  an  increase  of  rates,  or  whether  such  consolida- 
tion has  generally  resulted  in  a  detriment  to  the  public,  is 
beside  the  question.  Whether  it  has  that  effect  or  not,  it 
certainly  puts  it  in  the  power  of  the  consolidated  corporation 
to  give  it  that  effect, — in  short,  puts  the  public  at  the  mercy 
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of  the  corporation.     There  is,  and  has  been  for  the  past  300 
years,  both  in  England  and  in  this  country,  a  popular  preju- 
dice against  monopolies  in  general,  which  has  found  expression 
in  innumerable  acts  of  legislation.     We  cannot  say  that  such 
prejudice  is  not  well  founded.      It  is  a  matter  upon  which  the 
legislature  is  entitled  to  pass  judgment.     At  least,  there   is 
sufficient  doubt  of  the  propriety  of  such  monopolies  to  author- 
ize the  legislature,  which  may  be  presumed  to  represent  the 
views  of  the  public,  to  say  that  it  will  not  tolerate  them  unless 
the  power  to  establish  them  be  conferred  by  clear  and  explicit 
language.      While,  in  particular  cases,  two  railways,  by  con- 
solidating their  interests    under  a  single  management,    may 
have  been  able  to  so  far  reduce  the  expenses  of  administration 
as  to  give  their  customers  the  benefit  of  a  lower  tariff,  the 
logical  effect  of  all  monopolies  is  an  increase  of  price  of  the 
thing  produced,  whether  it  be  merchandise  or  transportation. 
Owing  to  the  greater  speed  and  cheapness  of  the  service  per- 
formed by  them,  railways  become  necessarily  monopolists  of 
all  traffic  along  their  lines;  but  the  general  sentiment  of  the 
public  declares  that  such  monopolies  must  be  limited  to  the 
necessities  of  the  case,  and  rebels  against  the  attempt  of  one 
road  to  control  all  traffic  between  termrnai  points  also  con- 
nected by  a  competing  line.     There  are,  moreover,  thought 
to  be  other  dangers  to  the  moral  sense  of  the  community  inci- 
dent to  such  great  aggregations    of  wealth,   which,  though 
indirect,  are  even  more  insidious  in  their  influence,  and  such 
as  have  awakened  feelings  of  hostility  which  have  not  failed 
to  find  expression  in  legislative  acts. 

The  consolidation  of  these  two  great  corporations  will  un- 
avoidably result  in  giving  to  the  defendant  a  monopoly  of  all 
traffic  in  the  northern  half  of  the  state  of  Minnesota,  as  well 
as  of  all  transcontinental  traffic  north  of  the  line  of  the  Union 
Pacific,  against  which  public  regulations  will  be  but  a  feeble 
protection.  The  acts  of  the  Minnesota  legislature  of  1874 
and  1 88 1  undoubtedly  reflected  the  general  sentiment  of  the 
public,  that  their  best  security  is  in  competition. 

In  conclusion,  we  hold  that  where,  by  a  railway  charter,  a 
general  power  is  given  to  consolidate  with,  purchase,  lease, 
or  acquire  the  stock  of,  other  roads,  which  has  remained 
unexecuted,  it  is  within  the  competency  of  the  legislature  to 
declare,  by  subsequent  acts,  that  this  power  shall  not  extend 
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to  the  purchase,  lease,  or  consolidation  with  parallel  or  com- 
peting lines. 

The  decree  of  the  court  below  must  therefore  be  reversed, 
and  the  case  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Justice  FIELD  and  Mr.  Justice  BREWER  dissented. 


Louisville  &  Nashville  R,  Co. 

V. 

Kentucky. 

(Supreme  Court  of  United  States,  March  30,  1896.) 

Power  to  Unite  with  Other  Roads. — A  power  given  to  a  railroad  com- 
pany to  connect  or  unite  with  another  road  refers  merely  to  a  physical 
connection  of  the  tracks,  and  does  not  authorize  the  purchase  or  even 
the  lease  of  such  a  road,  or  any  union  of  their  franchises. 

General  Power  Authorizing  Purchase  of  Other  Roads. — A  statute  pro- 
vided that  a  railroad  company  might,  from  time  10  time,  extend  any 
branch  road  and  purchase  and  hold  any  road  constructed  by  another 
company,  or  might  agree  on  terms  to  receive  the  Ciirs  of  other  roads  on 
their  road.  Held,  construing  the  section  most  strongly  against  the  com- 
pany, that  it  did  not  authorize  the  purchase  of  a  parallel  road. 

Contemporaneous  Construction. — Acquiescence  by  the  state  in  the  pur- 
chase of  a  few  short  local  lines  cannot  be  treated  as  a  contemporaneous 
construction  of  the  charter  of  a  railroad,  justifying  the  company  in  con- 
solidating with  a  parallel  and  competing  line  between  its  termini. 

Judicial  Sale. — Where  one  of  two  railroads  is  incompetent  to  consoli- 
date with  the  other,  the  consolidation  is  not  legalized  by  the  fact  that 
the  first  road  is  purchased  by  the  second  at  a  judicial  sale. 

Obligation  of  Contracts. — The  Kentucky  provision  prohibiting  the  pur- 
chase by  a  railroad  company  of  parallel  and  competing  lines  is  a  valid 
exercise  of  the  police  power  and  acts  as  a  repeal  on  any  power  that  may 
be  possibly  deduced  from  the  cliarier  of  a  corporation  to  purchase, 
lease,  or  consolidate  such  parallel  and  competing  lines; — and  upon  the 
authority  of  Pearsall  v.  Great  Northern   R.  Co.,  161  U.  S.  646.  reported 

g.  503,  this  volume,  such  provision  is  not  in  conflict  with  the  United 
tates  constitution  as  impairing  the  obligation  of  contracts,  so  far  as  the 
charter  power  has  not  been  executed. 

Interstate  Commerce. — A  provision  prohibiting  the  consolidation  of 
parallel  and  competing  railroad  lines  is  not  unconstitutional  as  an  inter- 
ference with  the  power  of  congress  to  regulate  commerce. 

Error  to  the  court  of  appeals  of  the  state  of  Kentucky. 
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This  was  a  bill  in  equity,  styled  a  ** petition,"  originally 
filed  by  the  commonwealth  of  Kentucky  against  the  Louisville 
&  Nashville  Railroad  Company  (hereinafter  called  the  **  L.  & 
N.  R.  Co."),  the  Chesapeake,  Ohio  &  Southwestern  Railroad 
Company  (hereinafter  called  the  ** Chesapeake  Co."),  and 
several  subordinate  corporations  tributary  to  the  latter,  to 
enjoin  the  L.  &  N.  Co.  (i)  from  acquiring  the  con- 
Caaesuted.      ^^^j  ^^^  ^^  operating,  the  parallel  and  competing 

lines  of  railroad  known  as  the  **  Chesapeake,  Ohio  &  South- 
western System  ";  (2)  from  acquiring  or  operating  the  Short 
Route  Railway  Transfer  Company,  a  belt  line  in  Louisville, 
and  the  Union  Depot  in  Louisville,  connected  therewith;  and 
also  (3)  to  enjoin  the  Chesapeake,  Ohio  &  Southwestern 
System  from  selling  out  to,  or  permitting  its  roads  to  be 
operated  by,  its  competitor,  the  L.  &  N.  Co. 

It  was  stated  substantially  in  the  commonwealth's  petition, 
as  its  cause  of  action,  that  the  L.  &  N.  Co.  owned  and 
controlled  many  railroads  in  Kentucky,  as  respects  which, 
railroads  owned  or  controlled  by  the  other  companies  named 
are  parallel  and  competing;  that  defendants  have  made  a  con- 
tract and  arrangement  whereby  the  L.  &  N.  Co.  is  to  become 
the  owner,  and  acquire  a  control  of,  the  capital  stock,  fran- 
chises, and  property  of  the  other  defendant  companies,  to  the 
great  injury  of  the  commonwealth,  and  in  violation  of  section 
201  of  the  state  constitution  of  1891,  which  reads  as  follows: 

**Sec.  201.  No  railroad,  telegraph,  telephone,  bridge,  or 
common  carrier  company  shall  consolidate  its  capital  stock, 
franchises,  or  property,  or  pool  its  earnings,  in  whole  or  in 
part,  with  any  other  railroad,  telegraph,  telephone,  bridge,  or 
common  carrier  company,  owning  a  parallel  or  competing  line 
or  structure;  or  acquire,  by  purchase,  lease,  or  other\vise,  any 
parallel  or  competing  line  or  structure,  or  operate  the  same: 
nor  shall  any  railroad  company  or  other  common  carrier  com- 
bine or  make  any  contract  with  the  owners  of  any  vessel  that 
leaves  or  makes  port  in  this  state,  or  with  any  common  carrier, 
by  which  combination  or  contract  the  earnings  of  the  one 
doing  the  carrying  are  to  be  shared  by  the  other  not  doing  the 
carrying." 

In  an  amended  petition,  it  was  stated,  in  substance,  that 
the  L.  &  N.  Co.  was  endeavoring  to  acquire  the  capital  stock, 
interest  in  real  property,  and  mortgage  securities  of  the  other 
defendant  companies,    in  order  to  obtain  control,   and  ulti- 


^i.CM°**]  CONSOLIDATION  527 

Louisville  &  Nashville  R.  Co.  v,  Kentucky 

mately  purchase  at  judicial  sale,  and  become  the  owner  of, 
their  franchises  and  property. 

The  answer  denied  the  allegation  in  the  form  as  made,  but 
contained  an  affirmative  statement  that  the  purchase  of  the 
stock  and  securities  referred  to  had  already  been  consummated, 
and,  in  effect,  admitted  that  the  L.  &  N.  Co.  intended  to 
purchase  the  franchises  and  properties  at  judicial  sale. 

The  L.  &  N.  Co.  was  incorporated  by  an  act  of  the  Ken- 
tucky legislature  approved  March  5,  1850,  the  fourteenth 
section  of  which  act  provided  **that  the  president  and  board 
of  directors  of  said  company  are  hereby  vested  with  all  powers 
and  rights  necessary  to  the  construction  of  a  railroad  from  the 
city  of  Louisville  to  the  Tennessee  line  in  the  direction  of 
Nashville,  the  route  to  be  by  them  selected  and  determined, 
not  exceeding  sixty-six  feet  wide,  with  as  many  sets  of  tracks 
as  they  may  deem  necessary;  and  that  they  may  cause  to  be 
made  contracts  with  others  for  making  said  railroad  or  any 
part  of  it.'* 

This  act  was  frequently  amended  in  details  unnecessary  to 
be  noticed  here,-  one  of  which,  adopted  March  7,  1854,  declared 
(section  4)  **  that  it  shall  be  lawful  for  said  Louisville  and 
Nashville  Railroad  Company  to  unite  their  road  with  any 
other  road  connecting  therewith  upon  such  terms  and  condi- 
tions as  may  be  agreed  upon  between  the  said  Louisville  and 
Nashville  Railroad  Company  and  such  other  company  as  they 
may  desire  to  unite  their  said  road  with." 

On  December  15,  1855,  the  legislature  of  Tennessee  passed 
an  act  to  amend  an  act  entitled  '*An  act  to  charter  the  Louis- 
ville and  Nashville  Railroad  Company,  and  the  several  acts 
amending  said  act  passed  by  the  legislature  of  Kentucky  and 
Tennessee,"  under  which  it  had  been  authorized  to  construct 
its  road  in  Tennessee  from  the  Kentucky  line  to  Nashville,  the 
thirteenth  section  of  which  act  provided  as  follows: 

**  Sec.  13.  Be  it  further  enacted,  that  this  act  shall  take 
effect  from  and  after  its  passage:  provided,  nothing  herein 
contained  shall  be  construed  to  prevent  the  Louisville  and 
Nashville  Railroad  Company  from  admitting  branch  roads  to 
connect  with  it  at  any  point  or  points  to  be  agreed  upon 
between  said  company  and  those  who  have  or  may  subscribe 
stock  for  the  construction  of  any  branch  road.  The  stock 
subscribed,  and  the  means  created  to  construct  such  separate 
branch,  shall  be  faithfully  applied  to  that  purpose;  and  said 
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company  is  hereby  vested  with  the  power  and  the  right  to 
issue  its  bonds  under  the  provisions  of  this  act  to  obtain 
means  to  construct  and  equip  any  branch  road ;  the  bonds  to 
express  on  their  face  the  purpose  for  which  they  were  ex- 
ecuted; and  to  secure  their  payment  may  execute  a  deed  of 
trust,  or  mortgage,  for  payment  of  which  the  rights,  credits, 
profits,  property,  and  franchise,  procured  for  said  branch  by 
the  use  of  its  means,  shall  alone  be  made  liable.  The  credit, 
rights,  or  profits  of  the  main  stem  shall  not  be  used  to  create 
means  to  construct,  or  be  made  liable  for  any  debt  or  liability 
created  to  construct,  branch  roads;  nor  shall  the  rights,  credit, 
property,  and  profits  of  any  branch  road  be  used  to  create 
means  to  construct,  or  made  liable  for  any  debt  or  liability 
created  to  build  the  main  stem;  and  with  a  view  to  such 
liabilities  and  profits,  said  company  shall  keep  separate 
accounts,  exhibiting  the  stock,  property,  and  debts  of  the  main 
road,  and  each  separate  branch.** 

On  January  17,  1856,  the  legislature  of  Kentucky  passed 
an  act,  the  first  section  of  which  re-enacted  the  act  passed  by 
the  legislature  of  Tennessee  in  1855  **in  the  following  sec- 
tions and  words :  [Here  follows  a  literal  copy  of  the  Tennessee 
act.]*'  The  second  section  of  this  act  vested  the  Louisville 
&  Nashville  Company  with  power  to  make  agreements  with 
any  Tennessee  corporation  to  construct  a  railroad  in  part  or 
in  whole  of  the  distance  between  Louisville  and  Memphis, 
and  running  in  the  direction  of  Louisville,  whereby  to  secure 
mutual  and  reciprocal  rights  to  the  contracting  parties,  etc. 
The  third  section  was  as  follows:  **That  the  said  company 
may,  under  the  provisions  of  the  thirteenth  section  of  this  act 
[referring  evidently  to  the  thirteenth  section  of  the  Tennessee 
act],  from  time  to  time  extend  any  branch  road,  and  may 
purchase  and  hold  any  road  constructed  by  another  company, 
or  may  agree  on  terms  to  receive  the  cars  of  other  roads  on 
their  said  road,  but  shall  charge  for  the  same  the  usual 
freight.** 

At  the  same  session,  and  on  February  14,  1856,  the  legis- 
lature of  Kentucky  passed  what  is  known  as  the  **  General 
Reservation  Act,**  the  language  of  which,  so  far  as  it  is 
material  here,  is  as  follows: 

**  Section  i.  That  all  charters  and  grants  of,  or  to,  corpora- 
tions, or  amendments  thereof,  and  all  other  statutes  shall  be 
subject  to  amendment  or  repeal  at  the  will  of  the  legislature, 
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unless  a  contrary  intent  be  therein  plainly  expressed:  pro- 
vided, that  whilst  privileges  and  franchises  so  granted  may  be 
changed  or  repealed,  no  amendment  or  appeal  shall  impair 
other  rights  previously  vested.   *  *  *  *' 

**  Sec.  3.  That  the  provisions  of  this  act  shall  only  apply 
to  charters  and  acts  of  incorporation  to  be  granted  hereafter; 
and  that  this  act  shall  take  effect  from  its  passage." 

At  this  time  and  up  to  September,  1856,  the  L.  &  N.  Co. 
owned  only  a  short  piece  of  road,  31  miles  in  length,  extend- 
ing from  Louisville,  southwardly,  to  Lebanon  Junction.  Up 
to  September,  1857,  it  owned  only  45  miles;  to  September, 
1858,  72  miles;  in  1859,  ^^^Y  ^^^  miles;  and  net  till  i860  did 
it  carry  its  road  to  Nashville,  180  miles.  About  the  same 
time  was  constructed  a  branch  road  from  a  point  about  7  miles 
south  of  Bowling  Green  to  the  state  line,  which  has  since  been 
extended,  and  is  now  owned  and  operated  by  it,  to  Memphis, 
Tenn.  Subsequently  it  purchased,  and  now  owns,  a  road 
known  as  the  **  Evansville,  Henderson  &  Nashville  Railroad,** 
which  extends  from  Edgefield,  Tenn.,  on  its  main  line,  10 
miles  north  of  Nashville,  by  way  of  Hopkinsville,  Ky.,  to 
Henderson,  and  thence  across  the  Ohio  river,  to  Evansville,. 
Ind.  It  also  owns  and  operates  various  branches  in  the  state 
of  Kentucky  that  diverge  from  the  main  line  eastwardly,  as 
well  as  the  Kentucky  Central  Railroad,  extending  from  Cin- 
cinnati southward,  and  certain  branches  thereof. 

Of  the  roads  constituting  the  Chesapeake,  Ohio  &  South- 
western System,  the  first  one  extended  from  Paducah  to 
Elizabethtown,  and  was  subsequently  extended  from  Cecilia 
Junction,  six  miles  from  Elizabethtown,  to  Louisville,  whereby 
a  continuous  line  was  formed  from  Louisville  to  Paducah, 
independent  of  the  L.  &  N.  road.  But  by  a  subsequent 
lease,  amounting  practically  to  a  purchase  of  a  road  from 
Paducah  to  Memphis,  the  Chesapeake  Co.  became,  about 
1881,  the  owner  of  a  connected,  continuous,  and  independent 
railroad  from  Louisville,  by  way  of  Cecilia  Junction  and 
Paducah,  to  Memphis.  It  also  has  an  interest  in  and  control 
of  several  other  railroads,  bearing  the  name  of,  and  nominally 
held  by,  the  companies  that  built  them,  one  of  which  is 
termed  the  **  Short  Route  Railway,*'  extending  from  Preston 
street,  in  Louisville,  through  the  depot  at  Seventh  and  Water 
streets,  to  Twelfth  street,  where  it  connects  with  the  maia 
line. 

8  (N.  s.)  A.  &  E.  R.  Gas.— 84 
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Upon  a  hearing  of  the  case  upon  pleadings  and  proofs,  a 
decree  was  entered  by  the  Jefferson  circuit  court  in  favor  of 
the  commonwealth,  enjoining  the  proposed  agreement  for  con- 
solidation, which  decree  was  subsequently  affirmed  by  the 
court  of  appeals  of  Kentucky. 

Whereupon  the  L.  &  N.  Co.  sued  out  a  writ  of  error  from 
this  court. 

He/m  Bruce,  Ed.  Baxter,  and  James  P.  Helm,  for  plaintiff 
in  error. 

Geo,  M.  Davie  Sind  Alex.  Pope  Humphrey,  for  defendants  in 
error. 

Mr.  Justice  Brown,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

This  case  turns  to  a  certain  extent  upon  the  principles  just 
announced  in  Pearsall  v.  Railway  Co.,  16  Supp.  Ct.  705, 
although  it  differs  from  that  case  in  the  fact  that  the  charter 
of  the  L.  &  N.  Co.  contains  no  reserved  power  to  alter  or 
amend,  as  well  as  in  several  other  minor  particulars. 

I.  The  original  charter  of  the  L.  &  N.  Co.,  granted  in  1850, 
was  limited  in  its  character,  and  authorized  the  company  only 
to  construct  a  railroad  from  Louisville  to  the  Tennessee  line, 
in  the  direction  of  Nashville,  with  as  many  tracks  as  might  be 
deemed  necessary,  but  with  no  power  to  extend  its  lines,  or 
to  purchase,  lease,  or  consolidate  with  other  roads. 

By  the  act  of  March  7,  1854,  the  company  was  given  power 
to  unite  their  road  with  any  other  road  connecting  therewith, 
upon  such  conditions  as  the  two  companies  might 
Bnite[**  agree  upon.     As  we  have  frequently  held  that  a 

power  to  connect  or  unite  with  another  road  refers 
merely  to  a  physical  connection  of  the  tracks,  and  does  not 
authorize  the  purchase  or  even  the  lease  of  such  road,  or  any 
union  of  their  franchises,  it  is  evident  that  this  act  is  no 
authority  for  the  proposed  consolidation.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  no  U.  S.  667,  i6  Am. 
&  Eng.  R.  Cas.  57;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  118  U.  S.  290,  24  Am.  &  Eng.  R.  Cas.  58; 
Oregon  R.  &  Nav.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  i, 
39  Am.  &  Eng.  R.  Cas.  176;  St.  Louis,  V.  &  T.  H.  R.  Co. 
V.  Terre  Haute  &  L  R.  Co.,  145  U.  S.  393,  52  Am.  &  Eng. 
R.  Cas.  68;  Board  of  Com'rs  of  Tippecanoe  Co.  v.  Lafayette, 
M.  &  B.  R.  Co.,  50  Ind.  85,  no.     The  important  power  :o 
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purchase  or  consolidate  with  another  line  cannot  be  inferred 
from  any  such  indefinite  language  as  '*  to  unite  or  connect 
with  such  road/'  The  union  referred  to  in  this  act  is  also 
limited  to  a  union  with  a  road  already  connected  with  the  L. 
&  N.  Co.  by  running  into  the  same  town,  and  could  have  no 
possible  relation  to  the  acquirement  of  a  parallel  or  competing 
line.  We  ordinarily  speak  of  two  roads  as  connecting  when 
they  have  stations  in  the  same  city,  in  which  case  authority  is 
given  by  this  act  to  make  a  mechanical  union  between  the 
tracks  of  the  two  companies. 

Appellant    relies    principally,    however,    upon    the    act    of 
January  17,  1856,  the  first  section  of  which  re-enacted  an  act 
of  the  legislature  of  Tennessee,   passed  the  year 
before,  chartering  the  L.  &  N.   Co.,   which  last-  ^l^^'^^ 
mentioned  act  contained  16  sections,  authorizing, 
cmong  other  things,  the  issue  of  bonds  of  the  state  to  aid  the 
company  in  building  a  bridge  across  the  Cumberland   river, 
and  in   purchasing  iron,  etc.     The  Kentucky  act  contained 
but  five  sections  in  all,  the  third  of  which  provided  **  that 
said  company  may,  under  the  provisions  of  the  13th  section 
of  this  act,  from  time  to  time   extend  any  branch  road,  and 
may  purchase  and  hold  any  road  constructed  by  another  com- 
pany,   or  may  agree  on  terms  to  receive  the   cars  of  other 
roads  on  their  said  road,  but  shall  charge  for  the  same  the 
usual  freight.*' 

The  thirteenth  section  of  the  Tennessee  act,  incorporated 
into  the  first  section  of  the  Kentucky  act,  also  authorized  the 
company  to  permit  branch  roads  to  connect  with  it  at  any 
points  to  be  agreed  upon  between  the  company  and  the  stock- 
holders of  the  branch  road.  It  also  authorized  the  issue  of 
bonds  to  obtain  the  means  to  construct  and  equip  any  branch 
road,  and  provided  that  the  credits  and  profits  of  the  main 
stem  should  not  be  used  for  such  purpose,  nor  the  property 
and  profits  of  any  branch  road  be  used  to  build  the  main  stem. 
As  this  section,  however,  was  merely  limited  to  branch  roads, 
the  L.  &  N.  Co.  is  forced  to  rely  for  its  authority  to  acquire 
the  control  of  the  Chesapeake  Co.  upon  its  power  '*  to  pur- 
chase and  hold  any  road  constructed  by  another  company." 

The  court  of  appeals  of  Kentucky  held  that  the  whole  sec- 
tion, taken  together,  indicated  that  the  power  to  purchase 
and  hold  any  vo:v\  constructed  by  another  company  referred 
to  branch  loads,  which,  by  a  previous  clause  of  the  same  sec- 
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tion,  the  L.  &  N.  Co.  was  authorized  to  construct,  and  that 
this  was  also  further  manifested  by  the  power  given  to  ' '  agree 
on  terms  to  receive  the  cars  of  other  roads  on  their  said  road.'  * 

Upon  the  other  hand,  the  company  insists  that  the  power 
to  purchase  and  hold  other  roads  is  not  only  unlimited  and 
extends  to  all  other  roads  built  or  to  be  built,  although  parallel 
and  competing  lines,  but  that  it  constitutes  an  irrevocable 
contract,  which  a  subsequent  legislature  is  powerless  to  impair. 

In  construing  this  section,  we  are  bound  to  bear  in  mind 
the  general  rule,  so  often  affirmed  by  this  court,  that  all 
doubts  with  regard  to  the  authority  granted  in  a  corporate 
charter  are  to  be  resolved  against  the  corporation,  and  that  a 
surrender  of  the  power  of  the  legislature  in  any  matter  of 
public  concern  must  never  be  presumed  from  uncertain  or 
equivocal  expressions.  Railroad  Co.  v.  Litchfield,  23  How. 
66,  88;  Delaware  Railroad  Tax,  18  Wall.  206,  225;  Bailey 
V.  Magwire,  22  Wall.  215;  Slidell  z/.  Grandjean,  11 1  U.  S. 
412;  Wheeling  &  B.  Bridge  Co.  v.  Wheeling  Bridge  Co.,  138 
U.  S.  287. 

At  this  time  (January,  1856)  the  only  railroads  in  the  state 
of  Kentucky  in  operation  were  from  Louisville,  eastwardly  to 
Lexington,  and  one  frjom  Lexington,  northwardly  by  way  of 
Paris,  to  Covington.  There  was  no  road  running  into  southern 
or  western  Kentucky,  or  southwardly  from  Louisville,  except 
the  L.  &  N.  Co.'s  road,  as  far  as  it  had  gone.  While  the 
general  assembly  was  not  only  willing  but  anxious  that  this 
compiry  should  have  liberal  and  broad  powers  to  aid  it,  the 
qucsi  oil  of  parallel  or  competing  lines  had  probably  not 
cnterca  into  the  minds  of  the  legislators  as  a  contingency  to 
be  provided  against. 

There  are  two  reasons  why,  in  our  opinion,  the  third  sec- 
tion of  the  act  of  1856  was  never  intended  to  confer  a  general 
power  to  purchase  roads  constructed  by  other  companies, 
regardless  of  their  relations  or  connections  with  the  L.  &  N. 
road. 

(i)  The  language  of  the  section  is  that  the  "company  may, 
under  the  provisions  of  the  13th  section  of  this  act  **  (referring 
to  the  thirteenth  section  of  the  Tennessee  act,  re-enacted), 
**from  time  to  time  extend,"  by  its  own  construction,  **any 
branch  road."  Now,  as  before  observed,  the  thirteenth  sec- 
tion of  the  Tennessee  act  refers  only  to  branch  roads,  the  cost 
of  which  was  to  be  a  charge  or  mortgage  upon  the  branch  line, 
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and  not  upon  the  main  stem ;  and  it  seems  reasonable  to  infer 
that  the  cost  of  whatever  roads  were  built  or  purchased  under 
it  were  intended  to  be  a  charge  upon  the  branch  only,  and  not 
upon  the  main  line.  If  the  limitation  **  under  the  thirteenth 
section  '*  were  held  to  be  applicable  only  to  that  part  of  the 
third  section  which  allows  extensions  of  branch  lines,  it  would 
result  that,  if  the  company  constructed  a  branch  road,  its  cost 
would  be  a  charge  on  the  branch  line,  and  not  upon  the  main 
line;  but,  if  it  should  purchase  an  independent  line,  the  cost 
could  be  made  a  charge  upon  the  main  line. 

(2)  It  is  hardly  possible  to  suppose  that  the  legislature 
intended  to  allow  the  company  to  **  extend  " — that  is,  to  con- 
struct any  extension — of  a  branch  road,  and  at  the  same  time 
to  confer  an  unlimited  power  to  purchase  and  hold  any  road 
constructed  by  another  company.  The  rule,  Noscitur  a 
sociisy  applied  to  this  case,  would  undoubtedly  limit  the 
power  to  purchase,  under  the  general  clause,  to  such  roads  as 
the  company  was  authorized  to  build  under  the  preceding  and 
more  special  clause.  There  is  no  reason  why  a  power  to  build 
should  be  limited  to  branch  roads,  while  the  power  to  pur- 
chase should  be  so  unlimited  as  to  authorize  the  company  to 
absorb  parallel  or  competing  lines,  either  within  or  without 
the  state.  Additional  support  for  this  construction  is  also 
found  in  the  concluding  words  of  the  section  empowering  the 
company  **to  agree  on  terms  to  receive  the  cars  of  other  roads 
on  their  said  road.*'  This  would  indicate  an  intention  to 
permit  the  company  to  receive  upon  its  main  line  the  cars  of 
other  roads  constructed  or  purchased  as  feeders  to  that  line, 
but  would  scarcely  be  applicable  to  the  cars  of  competing  or 
parallel  roads,  which  would  seldom  be  required  to  be  taken 
upon  their  line. 

That  the  general  assembly  could  have  intended  to  grant  the 
broad  powers  claimed  is  also  highly  improbable  in  view  of  an 
act  passed  a  little  more  than  two  years  thereafter,  June  22, 
1858,  by  which  all  railroad  companies  were  declared  to  have 
power  and  authority  to  make  with  each  other  contracts  of  the 
following  character:  First,  for  the  consolidation  of  either  the 
management,  profits,  or  stock  of  any  two  or  more  companies, 
the  roads  of  which  are  or  shall  be  so  connected  as  to  form  a 
continuous  road;  second,  for  the  leasing  of  the  road  of  one 
company  to  another,  provided  the  roads  so  leased  shall  be  so 
connected  as  to  form  a  continuous  line.     This  act  is  a  general 
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one,  and  the  possibility  of  consolidating  parallel  or  competing 
lines  was  evidently  considered  and  reprobated. 

As  bearing  upon  the  proper  construction  of  this  charter,  as 
well  as  upon  the  question  of  actual  parallelism,  the  case  of 
State  V.  Vanderbilt,  37  Ohio  St,  590,  is  an  instructive  one. 
This  was  an  action  in  quo  warranto  to  test  the  legality  of  a 
consolidation  of  the  Cleveland,  Columbus,  Cincinnati  & 
Indianapois  Railway  Company  and  the  Cincinnati,  Hamilton 
&  Dayton  Railroad  Company,  the  former  of  which  owned  and 
controlled  a  road  running  from  Cleveland  upon  Lake  Erie,  by 
way  of  Columbus,  to  Cincinnati,  and  the  latter  a  road  running 
from  Toledo,  at  the  western  end  of  Lake  Erie,  by  the  way  of 
Hamilton  and  Dayton,  to  Cincinnati.  The  statute  provided 
that  companies  might  consolidate  where  their  lines  were  so 
constructed  as  to  admit  of  the  passage  of  burden  or  passenger 
cars  over  any  two  or  more  of  such  roads  continuously  without 
break  or  interruption.  The  courc  held  that,  in  view  of  the 
existence  of  a  large  commerce  from  the  Southern  states,  by 
way  of  Cincinnati,  to  ports  upon  Lake  Erie,  as  well  as  from 
such  points  southerly,  by  railroad  lines  converging  at  Cincin- 
nati, these  were  substantially  parallel  and  competing  roads; 
that  it  might  be  inferred  from  the  record  that  a  leading  obect 
in  making  the  consolidation  was  to  destroy  that  competition ; 
and  that,  upon  this  state  of  facts,  these  roads  were  not  so  con- 
structed as  to  admit  the  passage  of  burden  or  passenger  cars 
over  two  or  more  such  roads  continuously.  In  delivering  the 
opinion,  it  was  observed  that  '*  where  companies,  such  as  these 
are,  being  parallel  and  competing,  claim  that  authority  to 
consolidate  has  been  granted  to  them,  they  must  be  able  to 
point  to  words  in  the  statute  which  admit  of  no  other  reason- 
able construction,  or  it  will  not  be  assumed  that  the  law-mak- 
ing power  has  authorized  the  creation  of  a  monopoly  so  detri- 
mental to  the  public  interest." 

So,  m  Elkins  v.  Railroad  Co.,  36  N.  J.  Eq.  5,  9  Am.  & 
Eng.  R.  Cas.  590,  a  statute  authorized  railroad  companies 
to  lease  their  roads,  or  any  part  of  them,  to  any  other  cor- 
poration or  corporations  of  that  or  any  other  state,  or  to 
unite  and  consolidate,  as  well  as  merge  their  stock,  property, 
franchises,  and  roads  with  those  of  any  other  company  or 
companies;  and  that,  after  such  lease  or  consolidation,  the 
company  acquiring  the  other's  road  might  use  and  operate 
such  road.     The  court  held  that  this  did  not  authorize  a  rail- 
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road,  running  from  Philadelphia  to  Atlantic  City,  to  assume 
the  debts  and  buy  a  majority  of  the  stock  and  bonds  and 
the  equipment  of  a  rival  railroad  running  between  the  same 
termini,  or  to  become  the  purchaser  of  its  property  at  a  fore- 
closure sale,  or  to  control  it  after  such  sale,  in  a  reorganiza- 
tion of  the  company.  The  court  enjoined  the  purchase,  say- 
ing that  **  the  purchase  of  a  rival  railroad  is  (not  to  speak  of 
public  policy)  foreign  to  the  objects  for  which  the  defendant 
was  incorporated.  Nor  can  the  purchase  be  regarded  as 
within  the  authority  given  by  the  defendant's  charter  to 
build  lateral  or  branch  roads.  ■'^  *  *  As  a  purchase  with  a 
view  to  extinguishing  competition,  the  transaction  is  clearly 
u//ra  vires," 

Defendant,  however,  further  urges,  in  support  of  its  assumed 
rights  under  the  third  section  of  the  charter  of  1856,  a  con- 
temporaneous construction  by  the  parties  in  interest,  under 
which  several  lines  were  purchased  which  ran  par-  contempor*. 
allel  to  some  of  its  own  branches,  and  one  of  which  neoaicou- 
known  as  the  **Cecilia  Branch,"  about  50  miles  ■^'•"«**o">- 
in  length,  running  substantially  parallel  to  its  main  line, 
which  it  purchased  and  held  for  a  short  time,  and  then  sold 
to  the  Chesapeake  Co.  These,  however,  were  local  lines, 
which  either  ran  parallel  to  the  branches  of  the  L.  &  N.  such 
as  the  Owensburg  &  Nashville  and  the  Bardstown  Branch,  or 
an  extension  of  its  main  line,  such  as  the  Louisville,  Cincin- 
nati &  Lexington,  running  from  Louisville  to  Cincinnati,  or  a 
short  line  like  the  Cecilia  Branch,  running  parallel  to  the  main 
line;  yet,  as  the  terminus  at  one  end  or  the  other  was  in  most 
cases  different,  it  can  hardly  be  said  that  any  of  these  were 
competing  lines,  or  that  their  purchase  showed  such  an 
acquiescence  on  the  part  of  the  state  as  to  stop  it  from  oppos- 
ing the  purchase  of  a  through  line  from  Louisville  to  Memphis, 
by  the  way  of  Paducah, — a  line  which  connects  the  principal 
termini  of  the  L.  &  N.  Co.  by  a  road  substantially  parallel, 
and  no  part  of  which  is  more  than  50  miles  from  the  corre- 
sponding part  of  the  L.  &  N.  Putting  the  broadest  construc- 
tion upon  what  was  actually  done,  it  amounts  to  no  more  than 
that  the  company  made  several  purchases  of  local  liiles,  in 
which  the  state  acquiesced.  That  the  state  may  have  seen  fit, 
in  particular  cases,  to  ratify  the  acquisition  of  local  lines  par* 
allel  to  certain  branch  lines  of  the  main  road,  does  not  argue 
that  it  intended  to  approve  the  purchase  of  parallel  and  com- 
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peting  through  lines,  especially  in  view  of  the  act  of  June  22, 
1858,  which  limited  the  power  to  consolidate  or  lease  to  roads 
so  connected  as  to  form  a  continuous  line.  Indeed,  those  ac- 
quisitions appear  to  have  been  deemed  so  little  in  contraven- 
tion of  the  public  policy  of  the  state  that  the  general  assembly 
did  not  hesitate  to  confirm  them  by  special  acts,  and  to  re- 
ceive taxes  upon  them  as  part  of  the  L.  &  N.  system. 

While  the  doctrine  of  contemporaneous  construction  is 
doubtless  of  great  value  in  determining  the  intentions  of 
parties  to  an  instrument  ambiguous  upon  its  face,  yet,  to 
justify  its  application  to  a  particular  case,  such  contemporane- 
ous construction  must  be  shown  to  have  been  as  broad  as  the 
exigencies  of  the  case  require.  In  this  view,  we  cannot  say 
that  a  contemporaneous  construction  of  this  charter,  which 
ratified  the  purchase  of  a  few  short  local  lines,  was  suflficient 
to  justify  the  company  in  consolidating  with  a  parallel  and 
competing  line  between  its  two  principal  termini,  with  a  view 
of  controlling  the  through  traffic  from  the  lower  Mississippi 
to  Cincinnati,  and  destroying  the  competition  which  had  pre- 
viously existed  between  the  two  lines.  It  i&  possible  that  the 
commonwealth  might,  if  it  had  seen  fit  to  do  so,  have  enjoined 
the  acquisition  of  some  of  these  parallel  lines;  and  the  fact 
that  it  did  not  deem  such  purchases  to  be  in  contravention  of 
public  policy  ought  not  to  estop  it  from  setting  up  an  oppo- 
sition to  another  purchase,  which,  in  its  view,  is  detrimental 
to  the  public  interests.  As  is  said  by  Mr.  Justice  COOLEY, 
in  his  Constitutional  Limitations  (6th  ed.,  p.  85):  ''A  power 
is  frequently  yielded  to  merely  because  it  is  claimed,  and  it 
may  be  exercised  for  a  long  time  in  violation  of  the  constitu- 
tional prohibition  without  the  mischief  which  the  constitu- 
tion was  designed  to  guard  against  appearing,  or  without  any 
one  being  sufficiently  interested  in  the  subject  to  raise  the 
question.  But  these  circumstances  certainly  cannot  be 
allowed  to  sanction  a  clear  infraction  of  the  constitution." 
We  are  therefore  of  opinion  that  the  court  of  appeals  was 
substantially  correct  in  saying  that,  **  though  thirty-eight 
years  since  the  passage  of  the  act  of  1856  and  thirty-six  since 
the  act  of  1858,  had  elapsed  when  this  action  was  commenced, 
the  L.  &  N.  Co.  never  before  claimed  or  attempted  to  exercise 
the  right  to  purchase  and  hold  parallel  and  competing  lines, 
except  about  1878,  when  it  purchased  the  road  from  Louisville 
to  Cecilia  Junction,  which  was  held  only  a  short  time,  and  then 
sold  to  the  Chesapeake,  Ohio  &  Southwestern  Company." 


'^Cm"^']  consolidation  637 

Louisville  &  Nasliyille  R.  Co.  v.  Kentucky 

That  the  lines  proposed  to  be  consolidated  are  parallel  and 
competing  is  evident  from  an  inspection  of  the  map,  since 
both  connect  the  two  important  cities,  Louisville  and  Mem- 
phis, which  constitute  their  termini,  and  are  natural  com- 
petitors for  the  traffic  from  the  Southwestern  to  the  North- 
eastern states,  by  way  of  Cincinnati,  as  well  as  that  in  the 
opposite  direction.  The  object  of  the  consolidation  is 
obviously  to  enable  the  L.  &  N.  to  obtain  a  complete 
monopoly  of  all  the  traffic  through  the  western  half  of  the 
state.  Conceding  that  that  part  of  the  Chesapeake  line  which 
ran  from  Elizabeth  town  to  Paducah,  was  originally  a  branch 
line  of  the  L.  &  N.  and  might  have  been  acquired  as  such 
under  section  3  of  the  act  of  1856,  it  ceased  to  be  such  after 
the  Cecilia  Branch  was  acquired,  and  the  line  was  extended 
from  Paducah  to  Memphis.  It  then  became  a  parallel  and 
competing  line,  within  the  meaning  of  the  constitution. 

In  reply  to  the  argument  that  millions  of  dollars  have  been 
invested  in  the  securities  of  the  company  upon  the  faith  of 
what  was  supposed  to  be  its  admitted  powers,  and  that  its 
capital  stock  of  $1,500,000  in  1856  has  expanded  to  S51,- 
000,000,  it  is  sufficient  to  say  that,  in  making  such  invest- 
ments, capitalists  were  bound  to  know  the  authority  of  the 
company  under  its  charter,  and  to  put  the  proper  interpreta- 
tion upon  it;  and  that  we  are  not  at  liberty  to  presume  that 
investments  were  made  upon  the  faith  of  powers  that  do  not 
exist,  and,  if  they  were,  the  commonwealth  is  not  bound  to 
respect  investments  made  under  a  misapprehension  of  the  law. 
Indeed,  the  argument  proves  too  much,  and  would  justify 
the  inference  that  capitalists  put  their  money  into  the  road 
upon  the  assumption  that  it  had  been  given  irrevocable  right 
to  absorb  to  itself  every  road  which  might  thereafter  be  con- 
structed within  the  limits  of  the  commonwealth. 

2.  Besides  this,  however,  in  order  to  support  the  proposed 
consolidation  of  these  two  systems,  the  parties  are  bound  to 
show,  not  only  that  the  L.  &  N.  Co.  was  competent  to  buy, 
but  that  the  Chesapeake  Co.  was  also  vested  with  power  to  sell. 
To  make  a  valid  contract,  it  is  necessary  to  show  that  both 
parties  are  competent  to  enter  into  the  proposed  stipulations. 
It  is  a  fundamental  principle  in  the  law  of  contracts,  that,  to 
make  a  valid  agreement,  there  must  be  a  meeting 
of  minds;  and,  obviously,  if  there  be  a  disability  Jj^"l!^^"*' 
on  the  part  of  either  party  to  enter  into  the  pro- 
posed contract,  there  can  be  no  valid  agreement.     As  was 
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said  by  this  court  in  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  I.  R.  Co.,  145  U.  S.  393,  52  Am.  &  Eng.  R.  Cas. 
68.  **  It  is  unnecessary,  however,  to  express  a  definitive 
opinion  upon  the  question  whether  a  contract  between  these 
parties  was  beyond  the  corporate  powers  of  the  plaintiff, 
because,  as  held  by  the  decisions  of  this  court,  already  cited, 
a  contract  beyond  the  corporate  power  of  either  party  is  as 
invalid  as  if  beyond  the  corporate  powers  of  both,  and  the 
contract  in  question  was  clearly  beyond  the  corporate  powers 
of  the  defendant.**  See,  also,  Thomas  v.  Railroad  Co.,  10 1 
U.  S.  71;  Oregon  R.  &  Nav.  Co.  v,  Oregonian  R.  Co.,  130 
U.  S.  I,  39  Am,  &  Eng.  R.  Cas.  i;  Pennsylvania  R.  Co.  z\ 
St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  24  Am.  & 
Eng.  R.  Cas.  58;  Central  Transp.  Co.  v,  Pullman's  Palace 
Car  Co.,  139  U.  S.  24,  45  Am.  &  Eng.  R.  Cas.  607. 

The  Chesapeake  Co.  was  incorporated  under  an  act  of  the 
general  assembly  of  Kentucky,  passed  in  1881  (Acts  1881,  p. 
258),  the  ninth  section  of  which  declares  that  the  corporation 
should  be  '*  governed  by  any  general  law  enacted  by  the  legis- 
lature of  this  state  in  regard  to  consolidation  with  parallel  or 
competing  lines.**  So  that,  although  organized  prior  to  the 
adoption  of  the  constitution  of  1 89 1,  it  became  subject  at 
once,  and  as  soon  as  said  constitution  was  adopted,  to  its  pro- 
vision declaring  that  no  railroad  should  consolidate  its  capital 
stock,  franchise,  or  property  with  that  of  any  other  owning 
a  parallel  or  competing  line  or  structure. 

The  only  answer  attempted  to  this  proposition  is  that  the 
cases  above  cited  in  support  of  the  doctrine  that,  to  make  a 
valid  sale,  there  must  be  power  both  in  the  seller  to  sell  and 
in  the  buyer  to  buy,  refers  only  to  private,  voluntary  sales, 
arranged  between  the  companies,  and  dependent  upon  their 
respective  corporate  powers;  and  that  the  doctrine  has  no 
application  to  judicial  or  involuntary  sales,  where  the  property 
is  seized  upon  to  satisfy  a  debt  of  the  corporation. 

We  do  not  understand,  however,  that  the  fact  that  a  pur- 
chase is  made  at  a  judicial  sale  confers  upon  the  purchaser  any 
right  he  is  forbidden  to  acquire,  if  the  purchase 
Judicial  rale,  had  bccn  made  at  private  sale.  If,  from  reasons 
of  public  policy,  the  legislature  declares  that  a  rail- 
way shall  not  become  the  purchaser  of  a  parallel  or  competing 
line,  the  purchase  is  not  the  less  unlawful,  because  the  parties 
choose  to  let  it  take  the  form  of  a  judicial  sale.     A  person 
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who,  by  reason  of  any  statutory  disability,  such  as  infancy, 
lunacy,  marriage,  or  otherwise,  is  incompetent  to  buy  at 
private  sale,  is  not  less  incompetent  from  becoming  the  pur- 
chaser at  a  judicial  sale.  The  prohibition  is  not  upon  the 
power  of  the  court  foreclosing  the  mortgage  to  order  a  judicial 
sale  of  the  property,  but  upon  its  power  to  confirm  a  sale 
made  to  a  parallel  or  competing  road.  The  allegation  of  the 
bill  in  this  connection  is  that  suits  have  been  filed  upon  claims 
against  the  several  companies  interested,  with  the  object  of 
having  a  judicial  sale  of  their  property*  so  that  the  L.  &  N. 
Co.  may  purchase  the  property  in  its  own  name,  or  in  the  name 
of  some  new  company  or  companies  organized  by  it,  or  in 
which  it  shall  have  a  controlling  interest.  It  is  true,  as  was 
observed  in  Pearsall  v.  Railway  Co.,  161  U.  S.  646,  that  the 
stockholders  of  the  L.  &  N.  Co.  may  individually  become  the 
purchasers  of  the  Chesapeake  Co.  at  a  judicial  sale,  and  may 
organize  a  new  corporation ;  but  it  would  still  be  a  corporation 
separate  and  distinct  from  that  of  the  L.  &  N.  Co.  The  in- 
hibition of  the  constitution  is  not  against  the  sale  to  individuals, 
though  they  may  chance  to  be  stockholders  in  a  competing 
line,  but  against  the  acquisition  by  a  railway,  in  any  form,  of 
a  parallel  or  competing  line.  If  this  could  be  evaded  by  going 
through  the  form  of  a  judicial  sale,  the  constitutional  provision 
would  be  of  no  value. 

3.  But  conceding  that  the  L.  &  N.  Co.  was  vested  by  the 
act  of  January  17,  1856,  with  the  right  to  purchase  all  rail- 
roads constructed  by  other  companies,  whether  parallel  or 
competing  or  not,  and  that,  by  virtue  of  such  power,  it  might 
become  the  purchaser  of  the  Chesapeake  System,  it  is  still 
insisted  on  behalf  of  the  commonwealth  that  this  act  was  sub- 
ject to  an  act  approved  February  14,  1856,  the  first  section 
of  which  enacted  that  '*  all  charters  and  grants  of  or  to  cor- 
porations, or  amendments  thereof,  and  all  other  statutes,  shall 
be  subject  to  amendment  or  appeal  at  the  will  of  the  legis- 
lature, unless  a  contrarj' intent  be  therein  plainly  expressed." 
The  third  section  of  this  act  provided  that  the  act  should 
apply  only  to  **  charters  and  acts  of  incorporation  to  be  granted 
hereafter;  and  that  this  act  shall  take  effect  from  its  passage." 
The  argument  is  that  as  this  act  was  given  immediate  effect, 
while  the  former  act,  under  a  general  law  of  the  state,  did  not 
take  effect  until  two  months  from  the  time  it  was  approved 
by  the  governor,  the  act  of  February  14th,  was  in  reality  the 
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prior  act,  and  the  charter  of  January  17th  was  in  fact  granted 
thereafter,  within  the  meaning  of  the  third  section  of  the  act 
of  February  14th. 

The  answer  of  the  defendant  to  this  was  that  the  thirteenth 
section  of  the  Tennessee  act  of  1855,  which  was  re-enacted  in 
the  first  section  of  the  Kentucky  act  of  January  17th,  pro- 
vided **  that  this  act  shall  take  effect  from  and  after  its  pas- 
sage." If  the  adoption  verbatim  of  this  Tennessee  act  by  the 
Kentucky  legislature  was  sufficient  to  give  the  Kentucky  act 
immediate  effect,  then,  undoubtedly,  the  act  of  February 
14th  was  a  subsequent  act,  and  did  not  apply  to  the  charter 
of  January  17th.  Upon  the  other  hand,  if  the  re-enactment 
of  the  thirteenth  section  of  the  Tennessee  act  was  not  in- 
tended to  give  the  Kentucky  charter  immediate  effect,  then 
this  charter  did  not  become  operative  until  March  17th,  and 
thereby  became  subject^  to  the  reservation  statute  of  February 
14th,  which  did  take  immediate  effect.  This  question  was 
elaborately  argued  at  the  bar,  but,  for  the  reasons  hereafter 
stated,  we  do  not  consider  it  necessary  to  express  a  decided 
opinion  upon  the  point. 

4.  Whatever  be  the  disposition  of  this  question,  and  how- 
ever broad  the  powers  of  the  L.  &  N.  Co.  under  its  charter 
of  1856.  we  are  still  confronted  with  the  proposition  that  the 
proposed  consolidation  of  these  two  railway  systems  is  a  clear 

violation  of  section  201  of  the  constitution,  which 
Constitntionai  forbids  the  consolidation  of  the  stock,  franchises,  or 
proTision.         property,   as  well  as  the   purchase  and   lease,  of 

parallel  and  competing  lines.  Unless  this  section 
impairs  the  obligation  of  the  contract  contained  in  the  charter, 
it  operates  as  a  repeal  of  any  power  that  may  possibly  be 
deduced  from  such  charter  to  purchase,  lease,  or  consolidate 
with  any  parallel  or  competing  line.  In  this  particular  the 
case  differs  from  that  of  Pcarsall  v.  Railway  Co.  (just  decided) 
only  in  the  fact  that  the  charter  of  the  Great  Northern,  while 
conferring  a  power  to  consolidate  with  other  roads  in  much 
clearer  and  more  explicit  language  than  was  used  in  the  L.  & 
N.  charter,  also  contained,  in  section  17,  the  reservation  of 
a  power  to  amend  in  any  manner  not  destroying  or  impairing 
the  vested  rights  of  the  corporation.  The  opinion  in  that  case 
dealt  largely  with  the  question  whether  a  subsequent  act  of 
the  legislature  taking  away  this  power  so  long  as  it  was 
unexecuted,  and  so  far  as  it  applied  to  parallel  or  competing 
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lines,  impaired  a  vested  right.     Our  conclusion  was  that  it  did 
not. 

We  regard  the  issue  presented  in  this  case  as  involving 
practically  the  same  question.  While  there  is  no  general 
reservation  clause  in  the  charter  of  the  L.  &  N.  Co.,  we  think, 
for  the  reasons  stated  in  the  Pearsall  case,  that,  under  its 
police  power,  the  people,  in  their  sovereign  capacity,  or  the 
legislature,  as  their  representatives,  may  deal  w-ith  the  charter 
of  a  railway  corporation  so  far  as  is  necessary  for  the  protection 
of  the  lives,  health,  and  safety  of  its  passengers  or  the  public, 
or  for  the  security  of  property,  or  the  conservation  of  the 
public  interests,  provided,  of  course,  that  no  vested  rights  are 
thereby  impaired.  In  other  words,  the  legislature  may  not 
destroy  vested  rights,  whether  they  are  expressly  prohibited 
from  doing  so  or  not,  but  otherwise  may  legislate  with 
respect  to  corporations,  whether  expressly  permitted  to  do 
so  or  not.  While  the  police  power  has  been  most  frequently 
exercised  with  respect  to  matters  which  concern  the  public 
health,  safety,  or  morals,  we  have  frequently  held  that  cor- 
porations engaged  in  a  public  service  arc  subject  to  legislative 
control,  so  far  as  it  becomes  necessary  for  the  protection  of  the 
public  interests.  In  the  case  of  Munn  v.  Illinois,  94  U.  S. 
113,  Mr.  Chief  Justice  Waite  said:  *'  Property  does  not 
become  clothed  with  a  public  interest  when  used  in  a  manner 
to  make  it  of  public  consequence,  and  affect  the  community 
at  large.  When,  therefore,  one  devotes  his  propety  to  a  use 
in  which  the  public  has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may  withdraw  his  grant  by 
discontinuing  the  use;  but,  so  long  as  he  maintains  the  use, 
he  must  submit  to  the  control." 

There  was  a  difference  of  opinion  in  the  court  as  to  whether 
this  language  applied  to  elevators  in  such  manner  as  to 
empower  the  legislature  to  fix  their  charges;  but  it  has  been 
too  often  held  that  railways  were  public  highways,  and  their 
functions  were  those  of  the  state,  though  their  ownership  was 
private,  and  that  they  were  subject  to  control  for  the  common 
good,  to  be  now  open  to  question.  It  was  so  expressly  stated 
in  Olcott  V.  Supervisors,  16  Wall.  678,  694.  This  power  was 
held  to  extend,  in  the  City  of  New  York  v.  Miln,  1 1  Pet.  102, 
to  a  law  requiring  the  masters  of  emigrant  vessels  to  report 
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an  account  of  their  passengers ;  in  the  Railroad  Commission 
Cases,  ii6U.  S.  307,  6  Sup.  Ct.  334,  348,  349,  388,  391,1191, 
to  the  right  of  a  state  to  reasonably  limit  the  amount  of 
charges  by  a  railway  company  for  the  transportation  of  persons 
and  property  within  its  jurisdiction,  notwithstanding  a  statute 
which  granted  to  it  the  right  **from  time  to  time  to  fix,  regu- 
late, and  receive  the  tolls  and  charges  by  them  to  be  received 
for  transportation*';  in  Mugler  7-'.  Kansas,  123  U.  S.  623,  to 
legislation  which  prohibited  the  manufacture  of  intoxicating 
liquors  within  the  limits  of  the  state,  even  as  to  persons  who 
at  the  time  happened  to  own  property  whose  chief  value  con- 
sisted in  its  fitness  for  such  manufacturing  purposes;  in  Rail- 
road Co.  V,  Smith,  128  U.  S.  174.  35  Am.  &  Eng.  R.  Cas.  511, 
to  the  prevention  of  extortion  by  railways,  by  unreasonable 
charges,  and  favoritism  by  discriminations;  in  Railroad  Co.  z\ 
Gibbes,  142  U.  S.  386,  to  a  requirement  that  the  salaries  and 
expenses  of  a  state  railroad  commission  be  borne  by  the  rail- 
road corporations  within  the  state;  in  Railroad  Co.  v.  Bristol, 
151  U.  S.  556,  to  a  statute  compelling  the  removal  of  grade 
crossings;  in  Com.  v,  Alger,  7  Cush.  53,  to  the  establishment 
of  harbor  lines,  beyond  which  landowners  shall  not  extend 
their  wharves;  and  in  Eagle  Insurance  Co.  v,  Ohio,  153  U. 
S.  446,  to  a  requirement  that  insurance  companies  make 
returns  to  the  proper  state  officers  of  their  business  conditions, 
etc.,  notwithstanding  the  company  be  organized  under  a 
special  charter,  which  did  not  in  terms  require  it  to  make  such 
return. 

Indeed,  it  was  broadly  held  in  Insurance  Co.  v.  Needles, 
113  U.  S.  574,  that  the  grant  of  a  corporate  franchise  is 
necessarily  subject  to  the  condition  that  the  privileges  and 
franchises  conferred  shall  not  be  abused,  or  employed 
to  defeat  the  ends  for  which  they  were  conferred ;  and  that, 
when  abused  or  misemployed,  they  may  be  withdrawn  by 
proceedings  consistent  with  law.  It  was  said  in  this  case  that 
an  insurance  corporation  was  subject  to  such  reasonable  regu- 
lations as  the  legislature  might  from  time  to  time  prescribe  for 
the  general  conduct  of  its  affairs,  serving  only  to  secure  the 
ends  for  which  it  was  created,  and  not  materially  interfering 
with  the  privileges  granted  to  it.  **  It  would  be  extraor- 
dinary," said  the  court  (page  580,  113  U.  S.,  and  page  681), 
**  if  the  legislative  department  of  a  government,  charged 
with   the  duty  of  enacting  such  laws  as  may  promote  the 
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health,  the  morals,  and  the  prosperity  of  the  people,  might 
not,  when  unrestrained  by  constitutional  limitations  upon  its 
authority,  provide,  by  reasonable  regulations,  against  the 
misuse  of  special  corporate  privileges  which  it  has  granted, 
and  which  could  not,  except  by  its  sanction,  express  or  im- 
plied, have  been  exercised  at  all/'  It  was  further  held  that 
the  establishment  against  such  a  corporation  before  a  judicial 
tribunal  that  it  was  insolvent,  or  that  its  condition  was  such 
as  to  render  its  continuance  in  business  hazardous  to  the 
public,  or  that  it  had  exceeded  its  corporate  powers,  or  that  it 
had  violated  the  rules,  restrictions,  or  conditions  prescribed 
by  law,  constituted  a  sufficient  reason  for  the  state  which 
created  it  to  reclaim  the  franchises  and  privileges  granted  to 
it. 

We  think  that  the  principle  of  these  cases  applies  to  the 
power  of  the  legislature  to  forbid  the  consolidation  of  parallel 
or  competing  lines  whenever,  in  its  opinion,  such  consolidation 
is  calculated  to  affect  injuriously  the  public  interests.  Not 
only  is  the  purchase  of  stock  in  another  company  beyond  the 
power  of  a  railroad  corporation  in  the  absence  of  an  express 
stipulation  in  the  charter,  but  the  purchase  of  such  stock  in  a 
rival  and  competing  line  is  held  to  be  contrary  to  public  policy 
and  void.  Cook,  Stock.  &  S.  §  315;  Railroad  Co.  v.  Collins, 
40  Ga.  582;  Hazelhurst  7\  Railroad  Co.,  43  Ga.  13;  Elkins 
V.  Railway  Co.,  36  N.  J.  Eq.  5.  The  doctrine  is  peculiarly 
applicable  to  this  case,  in  which  is  shown  that  the  Chesapeake 
Co.  was  largely  aided  in  its  construction  by  contributions  from 
municipalities  along  its  line  for  the  very  purpose  of  obtaining 
competition  with  the  L.  &  N.  Co., — a  purpose  which  would, 
of  course,  be  defeated  by  a  combination  with  it.  This  restric- 
tion upon  the  unlimited  power  to  consolidate  with  other  roads 
is  not,  as  the  plaintiff  in  error  suggests,  called  for  by  any  new 
view  of  commercial  policy,  but  in  virtue  of  a  settled  policy 
which  has  obtained  in  Kentucky  since  1858,  in  Minnesota 
since  1874,  in  Ohio  since  1851,  in  New  Hampshire  since  1867, 
and  by  more  recent  enactments  in  some  dozen  other  states, 
— a  policy  which  has  not  only  found  a  place  in  the  statute  law 
of  such  states  as  apprehended  evil  effects  from  such  consoli- 
dations, but  has  been  declared  by  the  courts  to  be  necessary 
to  protect  the  public  from  the  establishment  of  monopolies. 
Indeed,  the  unanimity  with  which  the  states  have  legislated 
against  the  consolidation  of  competing  lines  shows  that  it  is 
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not  the  result  of  a  local  prejudice,  but  of  a  general  sentiment 
that  such  monopolies  are  reprehensible.  The  fact  that,  in 
certain  cases,  the  legislature  has  seen  fit  to  sanction  the  con- 
solidation of  parallel  roads  does  not  militate  against  the 
general  principle  that  the  consolidation  of  competing  lines  is 
contrary  to  public  policy.  Parallel  lines  are  not  necessarily 
competing  lines,  as  they  not  infrequently  connect  entirely 
different  termini,  and  command  the  traffic  of  distinct  terri- 
tories. For  instance,  a  line  from  Telodo  to  Cincinnati  is  sub- 
stantially parallel  with  another  from  Chicago  to  Cairo;  but 
they  could  scarcely  be  called  competing,  since  one  is  dependent 
upon  the  traffic  of  the  Northwest,  while  Cincinnati  is  the 
southern  outlet  of  the  traffic  of  the  northeastern  states  and 
the  lower  Lakes.  Another  familiar  instance  is  that  of  the 
three  north  and  south  railways  through  the  state  of  Connecti- 
cut,— one  from  Bridgeport  to  Pittsfield,  in  Massachusetts; 
another  from  New  Haven  to  Springfield ;  and  another  from 
Norwich  to  Worcester.  These  are  strictly  parallel  lines,  but 
in  only  a  limited  sense  competing,  since  they  are  between 
different  termini,  and  each  is  required  for  the  trade  of  its  own 
section  of  the  state.  Even  in  the  present  case  the  competi- 
tion is  mostly  confined  to  the  through  traffic.  Considerations 
of  this  kind  may  induce  legislatures,  in  particular  instances, 
to  permit  the  consolidation  of  parallel  roads,  without  intend- 
ing thereby  to  relinquish  their  right  to  forbid  the  consoHda- 
tion  of  such  parallel  lines  as  are  in  fact  competing. 

Permission  to  consolidate  such  roads  is  no  more  to  be  taken 
as  an  approval  of  a  general  policy  of  consolidation  than  are  the 
laws  which  have  been  repeatedly  upheld  by  this  court,  grant- 
ing corporations  exclusive  privileges  to  supply  municipalities 
with  the  comforts  of  life  for  a  certain  number  of  years,  of 
which  class  of  monopolies  the  one  upheld  in  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Manufg 
Co.,  115  U.  S.  650,  is  a  distinguished  example.  Such  cases 
are,  however,  exceptional,  and  rest  upon  the  theory  of  an 
authority  expressly  vested  in  the  corporation  for  a  limited 
time,  in  consideration  of  benefits  likely  to  accrue  to  the  public 
from  the  establishment  of  a  particular  industry.  Even  in 
such  cases,  however,  we  have  held  that  the  monopoly  may  be 
modified  or  abrogated,  if  it  proved  to  be  prejudicial  to  the 
public  health  or  public  morals.  Butchers*  Union  Slaughter- 
house Co.  V.  Crescent  City  Live-Stock  Landing  Co.,  iii  U.  S. 
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746.  In  this  case,  Mr.  Justice  MiLLER,  in  delivering  the 
opinion  of  the  court,  observed  (page  750,  iii  U.  S.):  '*While 
we  are  not  prepared  to  say  that  the  legislature  can  make  valid 
contracts  on  no  subject  embraced  in  the  largest  definition  of 
the  police  power,  we  think  that,  in  regard  to  two  subjects  so 
embraced,  it  cannot,  by  any  contract,  limit  the  exercise  of 
such  powers  to  the  prejudice  of  the  general  welfare.  These 
are  the  public  health  and  public  morals.  The  preservation 
of  these  is  so  necessary  to  the  best  interests  of  social  organiza- 
tion that  a  wise  policy  forbids  the  legislative  body  to  divest 
itself  of  the  power  to  enact  laws  for  the  preservation  of  health 
and  the  repression  of  crime."  To  the  same  effect  are  Boyd 
V.  Alabama,  94  U.  S.  645 ;  Beer  Co.  v,  Massachusetts,  97  U. 
S.  25. 

There  are,  doubtless,  cases  where  the  police  power  has  been 
invoked  to  justify  acts  of  the  legislature  which  were  dictated 
to  a  certain  extent  by  local. interests,  or  with  the  effect  of 
unduly  burdening  or  interfering  with  foreign  or  interstate 
commerce.  Within  this  category  are  laws  levying  taxes  upon 
alien  passengers  arriving  from  foreign  ports,  for  the  use  of 
hospitals  (The  Passenger  Cases,  7  How.  283);  requiring  a  bond 
to  be  given  for  every  such  passenger  to  indemnify  the  state 
against  expense  for  the  relief  or  support  of  the  pers6n  named 
in  the  bond  (Henderson  v.  Mayor,  92  U.  S.  259),  even  though 
such  bonds  be  limited  to  lewd  and  debauched  women  (Chy 
Lung  V.  Freeman,  Id.  275);  prohibiting  the  driving  or  con- 
veying of  foreign  cattle  into  the  state  between  certain  dates 
(Railroad  Co.  z/.  Husen,  95  U.  S.  465);  taxing  persons  from 
other  states  engaged  in  selling  or  soliciting  the  sale  of  liquors, 
to  be  shipped  into  the  state  from  places  without  it,  without 
imposing  a  tax  upon  similar  agents  or  manufacturers  within  the 
state  (Walling  7^  Michigan,  116U.  S.  446;  Weltonz/.  Missouri, 
91  U.  S.  275);  statutes  requiring  inspection,  before  slaughter- 
ing, of  cattle,  sheep,  and  swine  designed  for  slaughter  for 
human  food,  so  far  as  they  apply  to  foreign  meats  (Minnesota 
V,  Barber,  136  U.  S.  313);  a  similar  statute  prohibiting  the 
sale  of  meat  from  animals  slaughtered  100  miles  or  more  from 
the  place  at  which  it  was  offered  for  sale,  unless  previously 
inspected  by  local  inspectors  (Brimmer  z;.  Rebman,  138  U.  S. 
78);  and,  finally,  to  statutes  requiring  a  license,  under  onerous 
conditions,  from  the  agents  of  foreign  express  companies 
(Crutcher  v.  Kentucky,  141  U.  S.  47). 
8  (N.  s.)  A.  &  E.  R,  Cos.— 35 
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These  cases,  however,  do  not  infringe  upon  the  general 
principle,  so  frequently  declared,  that,  where  the  police  power 
is  invoked  in  good  faith  for  the  prohibition  of  a  practice  which 
the  legislature  has  declared  to  be  detrimental  to  the  public 
interests,  it  will  be  sustained  wherever  it  can  be  done  with- 
out the  impairment  of  vested  rights.  Notwithstanding  these 
cases,  the  general  rule  holds  good  that  whatever  is  contrary  to 
public  policy  or  inimical  to  the  public  interests  is  subject  to 
the  police  power  of  the  state,  and  within  legislative  control ; 
and  in  the  exertion  of  such  power  the  legislature  is  vested  with 
a  large  discretion,  which,  if  exercised  dona  fide  for  the  pro- 
tection of  the  public,  is  beyond  the  reach  of  judicial  inquiry. 

5.  But  little  need  be  said  in  answer  to  the  final  contention 
of  the  plaintiff  in  error,  that  the  assumption  of  a  right  to  for- 
bid the  consolidation  of  parallel  and  competing  lines  is  an 
interference  with  the  power  of  congress  over  in- 
intontate  terstate  commerce.  The  same  remark  may  be 
eommeree.  made  with  respect  to  all  police  regulations  of  inter- 
state railways.  All  such  regulations  interfere 
indirectly,  more  or  less,  with  commerce  between  the  states,  in 
the  fact  that  they  impose  a  burden  upon  the  instruments  of 
such  commerce,  and  add  something  to  the  cost  of  transporta- 
tion, by  the  expense  incurred  in  conforming  to  such  regula- 
tions. These  are,  however,  like  the  taxes  imposed  upon 
railways  and  their  rolling  stock,  which  are  more  or  less,  accord- 
ing to  the  policy  of  the  state  within  which  the  roads  are 
operated,  but  are  still  within  the  competency  of  the  legislature 
to  impose.  It  is  otherwise,  however,  with  respect  to  taxes 
upon  their  franchises  and  receipts  from  interstate  commerce, 
which  are  treated  as  a  direct  burden.  There  are  certain 
intimations  in  some  of  our  opinions  which  might,  perhaps, 
lead  to  an  inference  that  the  police  power  cannot  be  exercised 
over  a  subject  confined  exclusively  to  congress  by  the  federal 
constitution.  But,  while  this  is  true  with  respect  to  the  com- 
merce itself,  it  is  not  true  with  respect  to  the  instruments  of 
such  commerce. 

It  was  said  in  Sherlock  v.  Ailing,  93  U.  S.  99,  103,  104, 
and  quoted  with  approbation  in  Plumley  v.  Massachusetts, 
155  U.  S.  462,  that,  *Mn  conferring  upon  congress  the  regu- 
lation of  commerce,  it  was  never  intended  to  cut  the  states 
off  from  legislating  on  all  subjects  relating  to  the  health,  life, 
and   safety   of  their  citizens,    though   the  legislation    might 
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indirectly  affect  the  commerce  of  the  country.  Legislation  in 
a  great  variety  of  ways  may  affect  commerce  and  persons 
engaged  in  it  without  constituting  a  regulation  of  it,  within 
the  meaning  of  the  constitution  ;•*•**  and  it  may  be  said, 
generally,  that  the  legislation  of  a  state,  not  directed  against 
commerce  or  any  of  its  regulations,  but  relating  to  the  rights, 
duties,  and  liabilities  of  citizens,  and  only  indirectly  and 
remotely  affecting  the  operations  of  commerce,  is  of  obligatory 
force  upon  citizens  within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce,  foreign  or  inter- 
state, or  in  any  other  pursuit." 

It  has  never  been  supposed  that  the  dominant  power  of 
congress  over  interstate  commerce  took  from  the  states  the 
power  of  legislation  with  respect  to  the  instruments  of  such 
commerce,  so  far  as  the  legislation  was  within  its  ordinary 
police  powers.  Nearly  all  the  railways  in  the  country  have 
been  constructed  under  state  authority,  and  it  cannot  be  sup- 
posed that  they  intended  to  abandon  their  power  over  them 
as  soon  as  they  were  finished.  The  power  to  construct  them 
involves  necessarily  tl\e  power  to  impose  such  regulations 
upon  their  operation  as  a  sound  regard  for  the  interests  of  the 
public  may  seem  to  render  desirable.  In  the  division  of 
authority  with  respect  to  interstate  railways,  congress  reserves 
to  itself  the  superior  right  to  control  their  commerce,  and 
forbid  interference  therewith ;  while  to  the  states  remains  the 
power  to  create  and  to  regulate  the  instruments  of  such  com- 
merce, so  far  as  necessary  to  the  conservation  of  the  public 
interests. 

If  it  be  assumed  that  the  states  have  no  right  to  forbid  the 
consolidation  of  competing  lines,  because  the  whole  subject  is 
within  the  control  of  congress,  it  would  necessarily  follow  that 
congress  would  have  the  power  to  authorize  such  consolidation^ 
in  defiance  of  state  legislation, — a  proposition  which  only 
needs  to  be  stated  to  demonstrate  its  unsoundness.  As  we 
have  already  said,  the  power  of  one  railway  corporation  to 
purchase  the  stock  and  franchises  of  another  must  be  conferred 
by  express  language  to  that  effect  in  the  charter;  and  hence, 
if  the  charter  of  the  L.  &  N.  Co.  had  been  silent  upon  that 
point,  it  will  be  conceded  that  it  would  have  no  power  to 
make  the  proposed  purchase  in  this  case.  As  the  power  to 
purchase,  then,  is  derivable  from  the  state,  the  state  may 
accompany  it  with  such  limitations  as  it  may  choose  to  impose. 
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It  results,  then,  from  the  argument  of  the  appellant,  that,  if 
there  be  any  interference  with  interstate  commerce,  it  is  in 
imposing  limitations  upon  the  exercise  of  a  right  which  did 
not  previously  exist;  and  hence,  if  the  state  permits  such 
purchase  or  consolidation,  it  is  bound  to  extend  the  authority 
to  every  possible  case,  or  expose  itself  to  the  charge  of  inter- 
fering with  commerce.  This  proposition  is  obviously  unten- 
able. 

While  the  constitutional  power  of  the  state  in  this  particular 
has  never  been  formally  passed  upon  by  this  court,  the  power 
of  state  legislatures  to  impose  this  restriction  upon  the  general 
authority  to  consolidate  has  been  recognized  in  a  number  of 
cases.  Railroad  Co.  v.  Maryland,  21  Wall.  456,  470;  Shields 
V.  Ohio,  95  U.  S.  319;  Wallace  v.  Loomis,  97  U.  S.  146,  154; 
New  Buffalo  v.  Iron  Co.,  105  U.  S.  73;  Leavenworth  Co. 
Com'rs  V,  Chicago,  R.  I.  &  P.  R.  Co.,  134  U.  S.  688,  43  Am. 
&  Eng.  R.  Cas.  485 ;  Livingston  Co.  v.  First  Nat.  Bank  of 
Portsmouth,  128  U.  S.  102 ;  Keokuk  &  W.  R.  Co.  v.  Missouri, 
152  U.  S.  301 ;  Ashley  v.  Ryan,  153  U.  S.  436.  In  the  last 
case  it  was  broadly  held  that  a  state,  in  permitting  railway 
companies  to  consolidate,  might  impose  such  conditions  as  it 
deemed  proper,  and  that  the  acceptance  of  the  franchise  im- 
plied a  submission  to  the  conditions,  without  which  it  could 
not  have  been  obtained. 

The  power  to  forbid  such  purchase  or  consolidation  with 
competing  lines  has  been  directly  upheld  in  a  large  number  of 
cases  in  the  state  courts,  in  some  of  which  cases  a  violation  of 
the  commerce  clause  was  suggested,  and  in  others  it  was  not. 
Hafer  v.  Railroad  Co.,  29  Wkly.  Law  Bull.  68;  State  v. 
Atchison  &  N.  R.  Co.,  24  Neb.  143;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  State,  72  Tex.  404 ;  Railway  Co.  v.  Rushing,  69  Tex. 
306;  Pennsylvania  R.  Co.  v.  Com.  (Pa.  Sup.)  7  Atl.  368; 
Montgomery's  Appeal,  136  Pa.  St.  96;  Currier  v.  Railroad 
Co.,  48  N.  H.  325;  Texas  &  P.  R.  Co.  v.  Southern  Pac.  R. 
Co.,  41  La.  Ann.  970.  See,  also,  Langdon  v.  Branch,  37  Fed. 
Rep.  449;  Hamilton  v.  Railway  Co.,  49  Fed.  Rep.  412; 
Clarke  v.  Railroad  Co.,  50  Fed.  Rep.  338;  Kimball  v.  Rail- 
road Co.,  46  Fed.  Rep.  888. 

In  conclusion,  we  are  of  opinion: 

(i)  That  a  general  right  to  purchase  or  consolidate  with 
other  roads  was  never  conferred  upon  the  L.  &  N.  Co. 

(2)  That  the  Chesapeake  Co.  was  never  vested  with  the 
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power  to  consolidate  its  capital  stock,  franchises,  or  property 
with  that  of  any  other  road  owning  a  parallel  or  competing 
line. 

(3)  That,  conceding  that  the  requisite  power  existed  in  both 
the  above  companies,  section  201  of  the  constitution  of  i8gi 
was  a  legitimate  exercise  of  the  police  power  of  the  state,  and 
forbade  such  consolidation,  at  least  so  far  as  such  power 
remained  unexecuted. 

The  decree  of  the  court  of  appeals  of  Kentucky  is  there- 
fore affirmed. 

Mr.  Justice  BREWER  and  Mr.  Justice  White  concurred  in 
the  result. 
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V. 

Ashling. 

{Supreme  Court  of  Illinois,  Oct.  11,  1895.) 

Consolidation  of  Corporations.— Where  one  railroad  corporation  con- 
veyed all  its  property,  rights,  and  franchise^  to  another,  in  consideration 
of  one  dollar,  and  on  condition  tiiat  the  latter  company  should  assume 
and  pay  the  bonded  indebtedness  of  the  former,  and  should  issue  its 
own  stock  to  the  holders  of  the  former  company's  stock  in  exchange 
therefor,  held,  that  the  transaction  was  a  consolidation  of  the  companies, 
and  not  a  mere  purchase  and  sale. 

Effect  of  Consolidation  on  Pending  Action.— Under  the  Illinois  statute, 
a  consolidation  of  two  railroads  does  not  affect  an  action  pending  against 
one  of  them,  w^hich  may  be  prosecuted  to  judgment  without  change  of 
parties,  the  judgment  being  enforceable  against  the  consolidated  com- 
pany.    Affirming  s.  c,  56  111.  App.  327. 

Error  to  Second  district  appellate  court.     Affirmed. 

Edgar  A.  Bancroft  and  Reeves  &  Boys,  for  plaintiff  in  error. 
Charles  Wheat  on,  Samuel  Richolsoti,  and  William  Z.  Seeley^ 
for  defendant  in  error. 

Carter,  J. — Defendant  in  error,  Mary  L.  Ashling,  as  ad- 
ministratrix of  the  estate  of  Edward  W.  Ashling,  deceased, 
brought  suit  in  the  circuit  court  of  La  Salle  county, 
on  the  6th  day  of  June,  1886,  against  the  Chicago      c»~«***^- 
&  St.  Louis  Railway  Company,  to  recover  damages  for  the 
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alleged  negligent  killing  of  said  Edward  by  the  explosion  of  a 
boiler  of  an  engine  of  said  company.  A  trial  was  had  May  7, 
1 89 1,  resulting  in  a  judgment  for  the  plaintiff  for  S5000  and 
costs.  Afterwards,  in  January,  1893,  said  administratrix 
brought  this  her  action  of  debt  in  the  same  court  against 
plaintiff  in  error,  the  Chicago,  Santa  F^  &  California  Railway 
Company,  to  recover  the  amount  of  said  judgment,  interest, 
and  costs,  on  the  alleged  ground  that  the  St.  Louis  Company 
had  become  consolidated  with  the  Santa  F^  Company.  Before 
the  judgment  against  the  St.  Louis  Company  was  rendered, 
but  while  the  suit  was  pending,  and  on  December  15,  1886, 
the  alleged  consolidation  took  place.  The  declaration  con- 
tained two  counts,  alleging  the  recovery  of  the  judgment 
against  the  St.  Louis  Company,  and  the  consolidation,  under 
the  statutes  of  this  state,  of  said  company  with  the  Santa  Fe 
Company,  under  the  name  of  the  latter,  after  suit  brought, 
but  before  the  judgment;  that  the  cause  of  action  upon  which 
the  judgment  was  rendered  accrued  against  and  was  a  liability 
of  the  St.  Louis  Company  prior  to  such  consolidation,  and 
that  by  reason  of  such  consolidation  the  Santa  F^  Company 
became  liable  to  pay  the  debts  and  liabilities  of  the  St.  Louis 
Company,  and  to  pay  the  judgment  aforesaid.  The  counts 
do  not  materially  differ,  both  alleging  a  consolidation  under 
the  statute,  but  the  first  alleges  that  the  liability  of  the  Santa 
F6  Company  arose  under  the  statute,  while  the  second  does 
not.  The  defendant  below  pleaded  nil  debcty  and  a  special 
plea  denying  the  consolidation.  Lssues  were  made,  and  the 
cause  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  for  plaintiff  below  for  the  amount  of  the  first 
named  judgment,  interest,  and  costs.  The  appellate  court 
having  affirmed  the  judgment,  this  writ  of  error  is  prosecuted 
by  the  Santa  Fe  Company. 

There  is  no  controversy  of  facts  to  be  here  considered,  and 
the  only  question  we  deem  it  important  to  discuss  is  whether 

or  not  the  St.  Louis  Company  w^as  consolidated 
Consoiidatfon  vvith  the  Santa  F(^  Company.  Plaintiff  in  error 
of  corporations,  insists  the  transaction  was  not  a  consolidation,  but 

only  a  purchase  by  and  stile  to  it  of  all  the  pro- 
perty, rights,  and  franchises  of  the  St.  Louis  Company,  under 
an  act  of  the  legislature  entitled  **An  act  to  increase  the 
powers  of  railroad  corporations,"  approved  June  30,  1885, 
which  contains  the  following  provisions:    **That  all  railroad 
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companies  now  organized  or  hereafter  to  be  organized  under 
the  laws  of  this  state,  which  now  are  or  hereafter  may  be  in 
possession  of  and  operating,  in  connection  with  or  extension 
of  their  own  railway  lines,  any  other  railroad  or  railroads  in 
this  state  or  in  any  other  state  or  states,  or  owning  and 
operating  a  railroad  which  connects,  at  the  boundary  line  of 
this  state,  with  a  railroad  in  another  state,  are  hereby  au- 
thorized and  empowered  to  purchase  and  hold,  in  fee  simple 
or  otherwise,  and  to  use  and  enjoy,  the  railway  property, 
corporate  rights,  and  franchises  of  the  company  or  companies 
owning  such  other  road  or  roads,  upon  such  terms  and  condi- 
tions as  may  be  agreed  upon  between  the  directors  and  ap- 
proved by  the  stockholders  owning  not  less  than  two  thirds  in 
amount  of  the  capital  stock  of  the  respective  corporations  be- 
coming parties  to  such  purchase  and  sale.  Such  approval 
may  be  given  at  any  annual  or  special  meeting  upon  sixty 
days'  notice  being  given  to  all  shareholders  of  the  question  to 
be  acted  on,  by  publication  in  some  newspaper  pubHshed  in 
the  county  where  the  principal  business  office  of  the  corpora- 
tion is  situated :  Provided,  that  notice  of  any  special  meeting 
called  to  act  upon  such  question  shall  be  given  to  each  share- 
holder whose  post-office  address  is  known,  by  depositing  in 
the  post-office,  at  least  thirty  days  before  the  time  appointed 
for  such  meeting,  a  notice  properly  addressed  and  stamped, 
signed  by  the  secretary  of  the  company,  stating  the  time, 
place,  and  object  of  such  meeting:  And  provided  further, 
that  no  railroad  corporation  shall  be  permitted  to  purchase 
any  railroad  which  is  a  parallel  or  competing  line  with  any 
line  owned  or  operated  by  such  corporation.'*  It  further  pro- 
vided that  nothing  contained  in  the  act  shall  **  be  so  construed 
as  to  in  any  manner  relieve  or  discharge  any  railroad  company 
organized  under  the  laws  of  this  state  from  the  duties  or  ob- 
ligations imposed  by  virtue  of  any  statute  now  in  force  or 
hereafter  enacted."  At  the  time  of  the  alleged  consolidation 
there  was  no  act  in  force  authorizing  the  transaction,  whether 
treated  as  a  purchase  and  sale  or  as  a  consolidation,  except 
said  act  of  1885  and  the  act  of  March  26,  1872,  making 
provision  for  changing  the  names,  etc.,  and  providing  for  the 
consolidation  of  incorporated  companies.  Sections  7  and  8  of 
the  latter  act  are  as  follows: 

**Scc.  7.   Such  change  of  name,  place  of  business,  increase 
or  decrease  of  capital  stock,  increase  or  decrease  of  number  of 
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directors,  managers,  or  trustees,  or  consolidation  of  one  cor- 
poration with  another,  shall  not  affect  suits  pending  in  which 
such  corporation  or  corporations  shall  be  parties;  nor  shall 
such  changes  affect  causes  of  action,  nor  the  rights  of  persons 
in  any  particular;  nor  shall  suits  brought  against  such  cor- 
poration by  its  former  name  be  abated  for  that  cause. 

**  Sec.  8.  Whenever  any  railroad  corporation  shall  desire  to 
consolidate  with  any  other  railroad  corporation  by  virtue  of 
the  provisions  of  this  act,  a  notice,  as  provided  by  section  2 
of  this  act,  shall  be  given  at  least  sixty  days  before  the  time 
fixed  for  such  meeting,  and  a  general  notice,  as  provided  by 
said  section  2,  shall  be  published  for  nine  successive  weeks: 
Provided,  that  railroad  corporations  shall  not  consolidate  their 
stock,  property,  or  franchises  with  any  other  railroad  cor- 
poration owning  a  parallel  or  competing  line." 

I  Starr  &  C.  Ann.  St.  p.  626. 

The  act  creating  the  statutory  liability  is  entitled  **  An  act 
in  relation  to  the  consolidation  of  incorporated  companies,** 
and  was  passed  and  came  in  force  in  1867,  and  is  as  follows: 
**  In  all  cases  when  any  company  or  corporation,  chartered  or 
organized  under  the  laws  of  this  state,  shall  consolidate  its 
property,  stock,  or  franchises  with  any  other  company  or  com- 
panies, such  consolidated  company  shall  be  liable  for  all  debts 
or  liabilities  of  each  company  included  in  said  consolidated 
company,  existing  or  accrued  prior  to  such  consolidation,  and 
actions  may  be  brought  and  maintained,  and  recover>^  had 
therefor,  against  such  consolidated  company."  i  Starr  &  C. 
Ann.  St.  p.  627,  §  I. 

It  is  contended  by  plaintiff  in  error  that  the  transaction  is 
sufficiently  shown  to  have  been  a  purchase  and  sale,  and  not 
a  consolidation,  by  the  deed  of  conveyance  of  the  St.  Louis 
Company,  and  by  the  resolutions  adopted  by  the  respective 
boards  of  directors  and  meetings  of  the  stockholders  of  the  two 
companies,  and  also  by  the  fact  that  no  certificate  of  consolida- 
tion was  filed  in  the  offices  of  the  secretary'  of  state  and  re- 
corder of  deeds,  as  required  by  the  act  of  1872,  and  that  the 
notices  required  by  the  act  of  1885,  ^"d  not  by  the  act  of 
1872,  were  given;  no  attempt  having  been  made,  it  is  said,  to 
comply  with  the  requirements  of  the  act  of  1872.  The  record 
does  show  that  the  proceedings  of  the  two  corporations  were 
had  under  the  act  of  1885,  rather  than  under  the  act  of  1872. 
The  resolutions  in  question  fully  authorized  the  purchase  by 
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the  Santa  F6  Company,  and  the  sale  by  the  St.  Louis  Com- 
pany, of  all  the  property,  effects,  assets,  corporate  rights  and 
franchises  of  every  kind,  of  the  latter  company,  and  the  deed 
of  conveyance  fully  evidenced  the  transaction.  It  must,  how- 
ever, be  conceded  that,  if  what  is  authorized  to  be  done  under 
the  act  of  1885  would  amount  to  a  consolidation  of  the  lessor 
with  the  lessee  corporation,  it  was  competent  for  the  legisla- 
ture to  prescribe  steps,  not  unconstitutional,  to  be  taken  to 
effect  such  consolidation,  different  from  those  prescribed  by 
the  act  of  1872.  Besides,  as  all  the  stockholders  were  present 
at  the  meetings,  it  would  seem  to  be  immaterial  whether  the 
proper  notices  were  given  or  not.  Thomas  v.  Railway  Co., 
104  III.  462,  1 1  Am.  &  Eng.  R.  Cas.  306.  Then,  again, 
this  is  not  a  direct  proceeding  to  test  the  right  of  the  Santa 
Fe  Company  to  hold  the  franchises  and  property  of  the  St. 
Louis  Company,  and  to  assert  its  corporate  rights  and  fran- 
chises, and  if  the  effect  of  what  has  transpired  between  the  two 
companies  amounts  to  a  consolidation  of  the  St.  Louis  Com- 
pany with  the  Santa  Fe  Company,  the  latter  cannot,  in  this 
proceeding,  be  heard  to  say  that  it  did  not  comply  with  the 
requirements  of  the  statute,  but  it  is  estopped  therefrom.  It 
is  true  that  what  was  done  must  be  considered  in  order  to 
determine  whether  there  was  a  consolidation  or  not ;  but  we 
must  look  to  the  results  accomplished,  rather  than  to  the 
means,  steps,  or  procedure  by  which  those  results  have  been 
attained. 

But  if  it  should  be  held  that  a  purchase  and  sale  might  have 
been  made  under  the  act  of  1885,  so  as  not  to  amount  to  a 
consolidation  of  the  property,  stock,  or  franchises  of  the  St. 
Louis  Company  with  that  of  the  Santa  Fe  Company,  there 
was  m  this  case  one  very  important  element  of  the  transaction 
which  would  go  far  toward  stamping  the  transaction  as  one 
of  consolidation.  The  resolutions  and  deed  of  conveyance 
provided  that,  in  addition  to  the  consideration  of  one  dollar, 
to  be  paid  by  the  Santa  F^  Company,  and  the  assumption  and 
payment  of  the  bonded  indebtedness  of  the  St.  Louis  Com- 
pany, the  Santa  F6  Company  should  issue  its  stock  to  the 
stockholders  of  the  St.  Louis  Company,  dollar  for  dollar,  in 
exchange  for  their  stock  in  the  latter  company.  The  effect 
of  this  part  of  the  transaction  was  to  incorporate  in  the  Santa 
F6  Company  the  stockholders  of  the  St.  Louis  Company,  com- 
bining all  the  stockholders  of  each  company  in  one.    This  was 
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an  act  of  consolidation,  and  not  by  any  means  necessary  to  a 
mere  purchase  and  sale.  If  the  transaction  could  be  distin- 
guished from  a  consolidation  as  a  mere  purchase  and  sale,  to  be 
regarded  as  a  fair  one  (and  it  should  be  so  regarded  for  the  pur- 
pose of  the  argument),  the  St,  Louis  Company  itself,  and  not 
its  individual  stockholders,  should  have  received  all  the  con- 
sideration for  the  property  conveyed,  so  that  it  would  have  the 
equivalent  of  the  property  sold  with  which  to  meet  the  obliga- 
tions and  liabilities  which  it  had  created  or  incurred.  True,  this 
is  not  a  creditors*  bill  to  reach  assets  improperly  diverted,  or  to 
set  aside  an  alleged  fraudulent  sale,  and  no  question  is  raised  as 
to  the  good  faith  of  the  transaction ;  but  we  must  consider  all 
the  elements  of  the  transaction  in  order  to  determine  whether 
there  was  a  consolidation  or  not.  By  the  transaction  the  St. 
Louis  Company  was  left  without  property,  corporate  rights, 
or  franchises  of  any  kind,  and  without  stockholders.  All  of 
these  were  transferred  bodily  to  the  Santa  Fd  Company,  and 
became  united,  respectively,  with  the  property,  rights,  fran- 
chises, and  stockholders  of  the  latter  company.  Why  was  this 
not  a  consolidation  of  the  St.  Louis  Company  with  the  Santa 
Fe  Company  ?  There  is  no  magic  in  words.  Merely  caUing 
the  transaction  a  purchase  and  sale  would  not  prevent  it  from 
being  a  consolidation.  It  cannot  be  supposed,  from  the  nature 
of  this  transaction,  that  it  was  expected  that  the  St.  Louis 
Company  should  continue  its  active  corporate  existence  after 
divesting  itself  of  all  its  property,  corporate  rights  and  fran- 
chises, and  stockholders.  The  statute  expressly  provides  that 
the  consolidation  of  one  corporation  with  another  shall  not 
affect  suits  pending,  and  the  act  of  1885  provides  that  it  shall 
not  be  so  construed  *'  as  to  in  any  manner  relieve  or  discharge 
any  railroad  company  organized  under  the  laws  of  this  state 
from  the  duties  or  obligations  imposed  by  virtue  of  any  statute 
now  in  force  or  hereafter  enacted.'* 

Without  undertaking  to  determine,  in  this  connection,  the 
precise  meaning  of  these  qualifying  provisions,  they  may,  we 
think,  be  regarded  as  expressions  of  the  legislative  intention 
not  to  release  such  corporations  from  any  duty  or  obligation 
already  imposed  by  the  statute,  nor  to  provide  a  way  by  which 
such  duties  or  obligations  may  be  evaded.  It  is,  we  think, 
apparent,  that,  while  it  was  intended  to  give  railroad  corpora- 
tions so  situated  enlarged  powers,  it  was  not  intended  to  di- 
minish their  responsibilities  or  liabilities,   nor  to  take  away 
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from  those  dealing  with  them  such  security  and  safety  as  the 
law  already  provided.  To  hold  otherwise  would  be  to  impute 
to  the  state  an  intention  to  provide  by  one  law  the  means 
whereby  its  citizens  may  obtain  redress  for  injuries  re- 
ceived at  the  hands  of  corporations  created  by  it,  and  then  by 
another  law  the  means  whereby  such  law  can  be  evaded.  No 
such  construction  should  be  given  to  the  statutes  in  question 
unless  clearly  necessary  from  the  language  used.  That  the 
St.  Louis  Company  may,  under  the  statute,  have  been  kept 
alive  for  certain  purposes  does  not  materially  affect  the  ques- 
tion. The  general  rule  that  the  consolidation  of  two  or  more 
corporations  into  one  creates  a  new  company,  and  works  a 
dissolution  of  the  original  corporations  forming  the  con- 
solidated company,  is  subject  to  exceptions,  and  depends  upon 
the  statute  under  which  the  consolidation  is  effected.  In 
Central  Railroad  &  Banking  Co.  v.  Georgia,  92  U.  S.  665,  it 
was  said:  **  It  may  be  that  the  consolidation  of  two  corpora- 
tions,— or  amalgamation,  as  it  is  called  in  England, — if  full 
and  complete,  may  work  a  dissolution  of  them  both,  and  its 
effect  may  be  the  creation  of  a  new  corporation.  Whether 
such  be  the  effect  or  not  must  depend  upon  the  statute  under 
which  the  consolidation  takes  place,  and  of  the  intention 
therein  manifested." 

We  see  no  reason  why,  under  the  statutes  in  question,  one 
corporation  may  not  be  consolidated  with  another,  under  the 
name  of  such  other,  which  is  continued  in  existence  with  en- 
larged powers,  franchises,  and  property  rights.  It  is,  in  sub- 
stance, so  provided,  and  such  consolidations  are  frequently 
made.  Central  Railroad  &  Banking  Co.  v,  Georgia,  supra; 
Racine  &  M.  R.  Co.  v.  Farmers'  Loan  &  Trust  Co.,  49  111. 
331 ;  Eaton  &  H.  R.  Co.  v.  Hunt,  20  Ind.  457,  4  Am.  &  Eng. 
Enc.  Law,  272^*;  Meyer  v.  Johnston,  64  Ala.  656.  In  the 
latter  case  it  was  said:  **  When  the  rights,  franchises,  and  ef- 
fects of  two  or  more  corporations  are,  by  legal  authority  and 
agreement  of  the  parties,  combined  and  united  into  one  whole, 
and  committed  to  a  single  corporation,  the  stockholders  of 
which  are  composed  of  those  (so  far  as  they  choose  to  become 
such)  of  the  companies  thus  agreeing,  this  is,  in  law,  and  ac- 
cording to  a  common  understanding,  a  consolidation  of  such 
companies,  whether  such  single  corporation,  called  the  con- 
•solidated  company,  be  a  new  one  then  created  or  one  of  the 
original  companies  continuing  in  existence,   with  only  larger 
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rights,  capacities,  and  property."  We  concur  in  this  view  as  a 
general  statement  of  the  law,  subject,  however,  to  modifica- 
tion by  the  statutes  under  which  the  consolidation  is  effected. 
What  was  said  in  People  v,  Louisville  &  N.  R.  Co.,  120  111. 
48,  and  Ohio  &  M.  R.  Co.  v.  People,  123  111.  467,  to  the  effect 
that  by  the  consolidation  the  original  companies  ceased  to 
exist,  and  a  new  one  was  formed,  was  said,  not  with  reference 
to  the  statutes  here  in  question,  but  in  reference  to  other 
statutes  under  which  the  consolidations  there  considered  were 
effected.  We  are  of  the  opinion  that,  as  the  question  is  here 
presented,  it  must  be  held  that  there  was  a  consolidation  of 
the  Chicago  &  St.  Louis  Company  with  the  Chicago,  Santa  Fe 
&  California  Company,  as  alleged  in  the  declaration. 

It  is  next  insisted,  by  plaintiff  in  error,  that,  as  the  judg- 
ment sued  on  in  this  case  was  rendered  after  the  consolidation. 
v«  *  #.  it  cannot  be  held  to  be  a  liability  of  the  St.  Louis 

fjiTAet  or  eon-  ,     .  j        , 

•oudationon  Company,  existmgat  or  accrued  prior  to  such  con- 
pending  solidation, within  the  meaning  of  the  statute  creat- 
nction.  .j^g  ^j^^  liability.  Counsel  refer  to  the  well-known 
rule  that  the  original  liability  or  cause  of  action  is  merged  in 
the  judgment,  and  say  that,  in  this  case,  the  judgment  must 
be  regarded  as  a  new  debt  of  liability,  which  accrued  when 
the  judgment  was  rendered, — that  is,  after  the  consolidation 
took  place, — and  that  the  statute  creating  the  liability  does 
not  make  the  consolidated  company  liable  for  causes  of  action 
accruing  against  its  constituent  members  after  the  consolida- 
tion. The  case  of  Boynton  v.  Ball,  105  111.  627,  and  other 
cases,  are  cited  by  counsel  as  practically  decisive  of  the  ques- 
tion. The  point  decided  by  these  cases,  relevant  to  this  dis- 
cussion, amounts  to  but  little  more  than  a  restatement  of  the 
general  rule,  above  mentioned,  that  the  judgment  is  a  new 
debt  or  liability  into  which  the  original  cause  of  action  has 
been  merged.  There  would  be  much  force  in  the  contention 
of  counsel,  from  a  technical  point  of  view,  in  determining  the 
question  raised  in  the  case  at  bar,  were  it  not  for  other  statu- 
tory provisions  which  it  is  equally  the  duty  of  the  courts  to 
enforce.  By  section  7  of  the  act  of  1872,  above  set  out,  the 
consolidation  **  shall  not  affect  suits  pending,"  **  nor  causes  of 
action,  nor  the  rights  of  persons  in  any  particular,"  and  suits 
previously  brought  shall  not  be  abated ;  and,  by  the  act  of 
1885,  nothing  in  it  shall  **be  so  construed  as  to  in  any 
manner  relieve  or  discharge   any    railroad   company   *    *   * 
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from  the  duties  or  obligations  imposed  by  virtue  of  any  stat- 
ute" in  force.  These  provisions  of  the  statute  would  be  nulli- 
fied if  the  rule  contended  for  should  be  applied  in  such  a  case 
as  this.  Under  the  statute,  a  suit  pending  at  the  time  of  con- 
solidation may  proceed  to  final  judgment  as  brought,  without 
any  change  or  parties  whatever,  and  the  rights  of  the  parties 
will  not  be  affected,  in  any  particular,  by  the  consolidation. 
The  statute  must  be  construed  as  preserving  the  identity  of 
the  cause  of  action  in  the  judgment,  so  that  it  will  not  be 
necessary  to  relitigate  the  original  cause  of  action  with  the 
consolidated  company;  but  the  judgment  will  be  regarded  as 
conclusive  evidence  of  the  original  liability  rather  than  of  a 
new  debt  of  liability,  and  nothing  more  will  be  needed  to  fix 
the  liability  of  the  consolidated  company  than  to  establish  the 
fact  of  consolidation.  The  statute  must  be  given  effect  in 
such  a  case,  rather  than  a  technical  rule,  however  well  under- 
stood and  generally  applied.  Giving  the  statute  its  proper 
force,  we  can  see  no  difference  between  the  effect  of  a  judg- 
ment recovered  before  consolidation  and  one  recovered  after- 
wards, in  a  case  pending  at  the  time  of  consolidation.  The 
Santa  F^  Company  came  in  as  a  volunteer,  and  absorbed  all 
the  property  rights,  franchises,  stock,  and  stockholders  of  the 
St.  Louis  Company  while  the  suit  was  pending,  and,  as  held 
by  the  appellate  court,  should  be  treated,  under  the  statute, 
as  having  acquired  rights  pendente  lite. 

The  propositions  of  law  held  by  the  trial  court  being  sub- 
stantially in  harmony  with  our  view  of  the  law  as  above 
stated,  and  the  cause  having  been  correctly  decided,  we  see  no 
occasion  for  reviewing  these  propositions  here.  The  judgment 
of  the  appellate  court  will  be  affirmed.     Judgment  affirmed. 

Craig,  C.J. — I  do  not  concur  in  this  judgment.  In  my 
opinion,  the  transaction  between  the  two  railroad  companies 
was  a  sale,  not  a  consolidation. 
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HiNSHAW 

Raleigh  &  A.  A.  L.  R.  Co. 

{Supreme  Court  of  North  Carolina,  April  7 ^  1896.) 

Contributory  Negligencoi — In  an  action  for  personal  injuries,  it  was 
shown  that  the  defendant's  train,  having  stopped  at  some  distance 
from  the  station,  the  conductor  told  the  passengers  to  get  off.  The 
plaintiff,  desiring  to  take  another  train,  which  was  then  standing  at  the 
station,  attempted  to  alight,  although  he  knew  that  the  place  was  a  dan- 
gerous one.     Held,  that  he  was  not  guilty  of  contributory  negligence. 

Appeal  from  Forsyth  county  superior  court.     Affirmed. 

MacRae  &  Day  and  Jos.  B,  Batclulor^  for  appellant. 
Watson  &  Buxton  and  Glenti  &  Manly y  for  appellee. 

FURCHES,  J. — The  plaintiff  was  a  passenger  on  defendant's 
road  from  Pittsboro  to  Raleigh,  and  it  was  necessary  to  change 
cars  at  Moncure.  On  the  approach  to  Moncure,  the  car  in 
which  the  plaintiff  was  stopped  on  a  curbed  embankment 
about  300  yards  from  the  platform  at  the  station.  Here  the 
conductor  told  the  passengers  to  get  off,  which  they  did,  at 
the  rear  end  of  the  car,  the  other  passengers  going  in  advance 
of  plaintiff.  It  was  about  six  feet  from  the  bottom  of  the 
ditch  on  the  side  of  the  road  to  the  top  of  the  embankment, 
and  two  or  three  feet  from  the  top  of  the  embankment  to  the 
platform  of  the  car.  The  embankment  was  a  little  wider 
than  the  cross-ties  were  long,  and  the  car  being  on  a  cur\'e 
caused  one  side  of  the  platform  of  the  car  to  be  a  little  higher 
than  the  other.  The  plaintiff  then  weighed  about  230 
pounds,  had  a  small  valise  in  his  hand,  and  as  he  went  to 
leave  the  platform  of  the  car,  he  took  hold  of  the  guard  with 
his  right  hand  and  stepped  on  the  top  step,  which  sprang, 
and  he  fell ;  his  hold  on  the  guard  broke,  and  he  went  to  the 
bottom  of  the  ditch  and  received  the  injury  of  which  he  com- 
plains. Plaintiff  saw  the  Raleigh  car  at  the  station  when  the 
train  he  was  in  stopped.     On  cross-examination  the  plaintiff 
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was  asked,  **  Why  did  you  get  out  then?"  Answer:  **  Be- 
cause the  conductor  told  me  to  get  out  there ;  otherwise,  I 
would  have  had  to  stay  in  the  car  all  day.  I  had  to  do  one 
or  the  other."  He  was  then  asked,  **  Would  you  obey  the 
conductor  if  he  told  you  to  jump  out  and  kill  yourself,  or  risk 
seriously  hurting  yourself?"  Answer:  '*  I  would  not  if  I 
thought  I  was  going  to  kill  myself,  or  seriously  hurt  myself." 
Again  plaintiff  was  asked,  **  Why  did  you  then  get  out,  if 
you  thought  it  was  dangerous?"  Answer:  **  I  had  to  get 
out  as  the  conductor  directed  me  to  do,  or  to  remain  in  the 
car  and  miss  the  Raleigh  train  then  at  Moncure  depot.  I  saw 
Judge  Bryan,  Mr.  London,  Judge  Womack,  and  others  get 
off  ahead  of  me  at  the  same  place.  I  put  on  my  overcoat  and 
followed.      I  did  not  see  or  hear  any  one  else  fall.'* 

The  following  issues  were  submitted  without  objection: 
**  (i)  Was  plaintiff  injured  by  the  negligence  of  defendant  ? 
Ans.  Yes.  (2)  Did  plaintiff,  by  his  own  negligence,  con- 
tribute to  his  injury  ?  Ans.  No.  (3)  What  damage  has  plain- 
tiff sustained  by  the  negligence  of  defendant,  if  any  ?  Ans. 
$6000."  Without  copying  the  17  prayers  for  special  instruc- 
tions, we  will  state  the  parts  of  them  sufficient  to  present  the 
questions  raised  by  the  assignments  of  error  contained  in  the 
case  on  appeal.  The  assignments  of  error  are  as  follows:  (i) 
For  refusal  of  the  court  to  charge  the  jury  that,  upon  the 
plaintiffs  own  testimony,  there  was  contributory  negligence. 
(2)  Failure  to  give  the  prayers  of  defendant  relating  to  the 
second  issue.  (3)  Errors  in  the  charge  of  the  court  hereinbe- 
fore specified,  and  duly  excepted  to.  The  defendant's  prayers 
for  instructions  are  as  follows:  (i)  That,  when  the  facts  are 
proved  or  admitted,  then  the  question  of  negligence  is  a 
question  of  law  for  the  court.  (2)  When  the  facts  are  not 
admitted,  and  the  evidence  is  conflicting,  then  it  must  be  left 
to  the  jury,  with  proper  instructions  from  the  court.  (3)  That 
the  evidence  of  plaintiff  shows  that  he  saw  and  knew  the  dan- 
ger which  he  incurred  by  getting  off  the  train  at  the  place 
mentioned  by  him,  and  the  plaintiff  having  voluntarily 
placed  himself  in  a  position  of  danger,  he  cannot  recover 
in  this  action.  (4)  That  the  evidence  of  plaintiff  shows 
that  he  was  negligent,  and  that  his  negligence  contributed 
to  his  injury,  and  he  cannot  recover.  The  court  did  not 
give  these  instructions  in  the  form  in  which  they  were 
asked,  but  instructed  the  jury  as  follows:    *'  If  the  car  stopped 
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at  the  place  where  Hinshaw  said  it  was,  and  the  conductor 
told  the  passengers  to  get  off,  and  the  danger  in  alighting 
from  the  car  at  that  place  was  so  obvious  that  a  man  of  ordi- 
nary prudence  and  caution  would  not  have  attempted  to  get 
off  there,  then  it  was  contributory  negligence;  and,  if  you 
draw  that  conclusion  from  the  evidence,  you  will  answer 
the  second  issue,  *Yes.'  If  the  danger  was  not  so  obvious 
and  apparent  as  to  deter  a  man  of  ordinary  prudence,  then 
it  is  not  contributory  negligence,  and  you  will  answer  the  sec- 
ond issue,  *  No/ "  Defendant  excepted.  Again,  the  court 
charged:  **  It  was  the  duty  of  plaintiff  to  use  ordinary  care 
and  caution  to  avoid  danger  and  prevent  injury  to  himself,  es- 
pecially as  he  testified  he  saw  it  was  dangerous,  and  if,  by 
ordinary  care,  he  could,  after  seeing  danger,  have  avoided  it, 
he  should  have  done  so;  and  if,  under  such  circumstances,  he 
failed  to  exercise  ordinary  care,  it  is  contributory  negligence ; 
and  if  you  draw  that  conclusion  from  the  evidence,  you  should 
answer  the  second  issue,  *  Yes.*  '*  Defendant  excepted,  and 
contends  that  the  charge  as  given  did  not  give  the  special 
prayers  in  substance,  and  is  erroneous. 

It  will  be  perceived  that  the  exceptions  and  assignments  of 
error  raised  no  question  as  to  the  correctness  of  the  charge  and 
the  finding  of  the  jury  that  the  plaintiff's  injury  was  caused  by 
the  negligence  of  the  defendant.  But  the  contention  is  that 
there  is  error  in  the  instructions  upon  the  contributory  neg- 
ligence of  the  plaintiff;  that  the  only  evidence  as  to  contrib- 
utor}'- negligence  is  that  contained  in  the  cross-examination 
of  plaintiff,  quoted  above.  Defendant  contended  that  this 
made  it  a  question  of  law,  and  the  court  erred  in  not 
so  charging;  and,  of  course,  in  not  charging  that  it  was 
contributory  negligence  for  the  plaintiff  to  leave  the  car 
when  he  did,  as  he  admitted  that  **he  thought  it  a  bad 
place,  and  dangerous  to  get  out  at  ** ;  that  the  court  erred 
in  learving  the  question  of  contributory  negligence  to  the 
jury,  and  the  jury  had  returned  an  erroneous  verdict.  This 
question,  as  to  whether  negligence  and  contributory  neg- 
ligence are  questions  of  law  to  be  decided  by  the  court,  or 
questions  of  law  and  fact  to  be  submitted  to  the  jury  under 
proper  instructions  from  the  court,  has  been  so  thoroughly 
discussed  by  this  court  in  recent  decisions,  it  would  seem 
that  a  lengthy  consideration  of  the  subject  in  this  opin- 
ion would  not  be  necessary.     It  seems  to  be  settled  by  the 
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adjudications  in  this  state  that  negligence  and  contributory 
negligence  are  questions  of  law,  and  in  some  cases  should  be 
decided  by  the  judge.  And  we  are  of  the  opinion  that  this 
is  one  of  the  cases  where  the  judge  might  have  done  so.  The 
defendant  offered  no  evidence  of  contributory  negligence,  ex- 
cept that  contained  in  the  cross-examination  of  plaintiff;  and 
the  only  thing  relied  upon  by  the  learned  counsel  for  defend- 
ant, in  the  argument  here,  is  the  statement  of  plaintiff 
**that  he  thought  it  a  bad  place,  and  dangerous  to  get  out 
at.*'  In  our  opinion,  this  does  not  constitute  contributory 
negligence,  under  the^circumstances  in  this  case.  The  car  had 
stopped ;  the  plaintiff's  train  to  Raleigh  was  then  standing  at 
the  station,  300  yards  off;  the  plaintiff  was  to  get  off  there  or 
be  left;  the  conductor  told  him  to  get  off;  and  he  saw  other 
passengers  getting  off  at  the  place  he  attempted  to  get  off. 
What  was  he  to  do, — remain  in  the  car  and  miss  his  connec- 
tion with  the  train  to  Raleigh,  or  obey  the  conductor,  and 
take  his  chances  of  getting  off  without  damage  ?  The  plain- 
tiff thought  **it  a  bad  place,  and  dangerous  to  get  out  at.** 
But  how  dangerous  ?  It  may  be  said,  with  truth,  that  there 
is  some  danger  in  getting  off  the  cars  at  any  place.  This 
danger,  when  the  defendant  is  in  no  fault,  the  passenger  takes 
upon  himself.  Here  it  is  admitted,  or  found  as  a  fact,  and 
not  appealed  from,  that  the  defendant  was  in  fault,  and 
plaintiff  was  injured  by  its  negligence.  And  it  is  admitted 
that  the  danger  was  greater  than  it  would  have  been  if  the 
defendant  had  not  been  in  fault,  and  had  pulled  its  car  up  to 
the  platform  at  Moncure.  But  it  is  not  admitted  that  plaintiff's 
undertaking  to  get  off  defendant's  car,  under  the  circumstances 
in  this  case,  constituted  contributory  negligence.  There  are 
degrees  of  danger, — slight,  great,  and  imminent.  To  consti- 
tute contributory  negligence  in  the  plaintiff,  after  having  been 
told  by  the  conductor  to  get  off,  the  danger  must  be  not 
only  apparent  but  great, — more  chances  against  a  safe  exit 
than  there  are  in  favor  of  it.  In  Lambeth  7'.  Railroad  Co.,  66 
N.  Car  499,  the  plaintiff's  intestate  was  killed  by  jumping  off 
defendant's  train  while  moving  at  a  rate  of  from  two  to  four 
miles  an  hour,  and  the  question  was  whether  this  was  con- 
tributory negligence,  which  the  court  answered  as  follows: 
**  Ordinary  care,  in  this  case,  is  that  degree  of  care  which  may 
have  been  reasonably  expected  from  a  sensible  person  in  the 
situation  of  the  intestate.  He  had  a  right  to  expect  that  de- 
8  (N.  s.)  A.  &  £.  R  C^— 86 
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fendant  had  employed  a  skilful  and  prudent  conductor,  who 
would  not  expose  passengers  to  dangerous  risks,  and  who  had 
experience  and  knowledge  in  his  business  sufficient  to  cor- 
rectly advise  and  direct  passengers  as  to  the  proper  time  and 
manner  of  alighting  safely  from  the  train.  *  *  *  If  the  intes- 
tate, without  any  direction  from  the  conductor,  voluntarily 
incurred  danger  by  jum.ping  off  the  train  while  in  motion,  the 
plaintiff  is  not  entitled  to  recover.  If  the  motion  of  the 
train  was  so  slow  that  the  danger  of  jumping  off  would  not  be 
apparent  to  a  reasonable  person,  and  the  intestate  acted  under 
the  instructions  of  the  manager  of  this  train,  then  the  resulting 
injury  was  not  caused  by  contributory  negligence  or  a  want 
of  ordinary  care."  This  case  was  decided  by  this  court  a 
quarter  of  a  century  ago,  in  which  a  rule  so  just  and  so  reason- 
able is  declared  that  we  have  no  hesitation  in  applying  it  to 
the  case  now  under  consideration ;  and  it  fully  sustains  the 
position  that  plaintiff  was  not  guilty  of  contributor^''  neg- 
ligence. Watkins  v.  Railroad  Co.,  1 16  N.  Car.  961,  and  Burgin 
V,  Railroad  Co.,  115  N.  Car.  673,  are  to  the  same  effect. 

While  we  hold  that  negligence  and  contributory  negligence 
are  questions  of  law,  which  may  be  determined  by  the  court, 
without  a  submission  to  the  jury,  in  some  cases,  we  must  not  be 
understood  as  holding  that  this  should  always  be  done.  What 
is  a  contract  is  a  question  of  law,  for  the  court ;  but,  if  the 
contract  is  disputed,  this  makes  a  question  of  fact  for  the 
jury.  If  the  execution  of  the  contract  is  not  denied,  but 
fraud,  incapacity,  or  duress  are  alleged,  and  denied,  the  case 
must  go  to  the  jury;  and  so  with  negligence  or  contributory 
negligence.  If  there  is  no  disputed  fact  arising  from  the  evi- 
dence, and  no  dispute  as  to  the  truth  of  the  evidence,  and  but 
one  conclusion  or  inference  can  be  deduced  from  it,  then  the 
court  should  decide  the  question  as  upon  demurrer,  special 
verdict,  or  as  upon  an  agreed  case.  But,  where  it  depends 
upon  how  a  party  acted  or  did  a  thing,  or  for  what  reason  he 
did  it,  or  what  purpose  he  had  in  doing  it,  a  question  for  the 
jury  is  presented.  To  illustrate:  Suppose  the  conductor  in 
this  case  had  not  told  the  plaintiff  to  get  off  (for  that  is  the 
point  upon  which  the  case  is  made  to  turn):  the  plaintiff  had 
undertaken  to  get  off,  and  in  doing  so  got  hurt ;  and  the  de- 
fendant had  contended  that  the  plaintiff  did  not  act  prudently 
in  doing  so,  that  he  went  too  fast,  and  that  he  threw  his  weight 
too  heavily  on  the  upper  step,  which  caused  it  to  spring ;   and 
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the  injury  was  caused  by  the  imprudence  or  negligence  of  de- 
fendant in  this  way, — the  evidence  being  undisputed,  would 
it  be  the  duty  of  the  court  to  find  these  facts  or  con- 
clusions resulting  from  the  facts  ?  We  think  not,  and  yet 
negligence  and  contributory  negligence  are  questions  of 
law,  whether  the  case  is  submitted  to  the  jury  or  not.  It  does 
not  change  the  question  of  law  that  the  case  is  submitted  to 
the  jury.  It  is  as  much  the  duty  of  the  court  to  decide  and 
instruct  the  jury  as  to  what  the  law  is  as  it  is  his  duty  to  de- 
cide the  law  when  it  is  not  submitted  to  the  jury.  The  prov- 
ince of  the  judge  and  of  the  jury  are  distinct.  The  judge  is 
to  declare  the  law,  and  the  jury  are  to  find  the  facts,  the  in- 
ferences and  conclusions  arising  from  the  facts,  where  inferences 
and  intentions  are  necessary  to  be  found,  and  to  apply  them 
to  the  law  as  declared  by  the  judge.  Negligence  is  the  op- 
posite of  prudence.  They  and  many  other  words  can  only  be 
understood  by  comparison  and  contrast,  like  height  and  size. 
You  say  a  man  is  tall,  and  you  mean  by  this  that  he  is  taller 
than  men  generally  are.  You  say  a  man  is  large,  and  you 
mean  he  is  larger  than  the  average  man.  So,  when  you 
say  a  man  is  negligent,  you  mean  that  he  is  not  as  prudent 
as  men  generally  are.  When  you  speak  of  a  negligent  act 
of  a  party,  you  compare  that  act  in  your  mind  with  what  a 
prudent  man  would  have  done  under  the  same  or  similar  cir- 
cumstances. So,  a  court  or  jury,  in  passing  on  the  question 
of  prudence  or  negligence,  has  necessarily  to  compare  the  act 
or  conduct  with  that  of  the  ideal  prudent  man.  Shear.  &  R. 
Neg.  §  519.  We  do  not  mean  to  say  that  there  are  not  cases 
where  the  negligence  is  so  apparent  that  it  is  not  the  duty  of 
the  court  to  pronounce  it  negligence,  as  it  is  the  duty  of  the 
court  in  many  cases  to  pronounce  a  transaction  fraudulent. 
But  still  the  law  of  negligence  is  based  upon  the  law  of  com- 
parison. If  the  doctrine  of  negligence  is  based  on  the  idea  of 
comparison,  why  should  it  be  improper  for  the  court  to  give 
this  rule  to  the  jury,  by  which  they  may  determine  the  ques- 
tion of  fact  as  well  as  of  law,  whether  the  party  has  been 
guilty  of  negligence  or  not  ?  This  was  the  practice  at  ?iisi 
prius  for  many  years,  and  until  recently. 

There  are  expressions  to  be  found  in  Emry  v.  Railroad  Co., 
109  N.  Car.  589,  52  Am.  &  Eng.  R.  Cas.  695,  and  in  other 
recent  opinions  of  this  court,  which  are  not  in  harmony  with 
the  views  here  expressed.     But   it  is  more  a  rule  of  practice 


C64  DERAILMENT   OF  TRAIN  [\k!^ 

,  Albion  Lumber  Co.  «.  De  Nobra 

than  of  law;  or,  at  least,  it  is  not  a  rule  of  law  affecting  prop- 
erty rights.  And  we  think  these  recent  expressions  as  to  this 
rule  are  at  variance  with  earlier  opinions,  the  text  writers  and 
adjudications  of  many  of  the  other  states  of  the  Union,  and 
such  opinions  as  are  in  conflict  with  this  opinion  are  over- 
ruled. Therefore,  we  conclude  that,  if  this  was  a  case  which 
should  have  been  submitted  to  the  jury,  there  was  no  error 
committed  by  the  court  in  the  instructions  given,  and  none  in 
refusing  to  give  those  asked  for;  and  if  it  is  a  case  the  judge 
should  have  decided  without  submitting  it  to  a  jury,  he  should 
have  decided  it  as  the  jury  did,  and  the  verdict  cures  the 
error,  if  there  was  any.  Vincent  v,  Corbin,  85  N.  Car.  108; 
Thornburgh  v.  Mastin,  93  N.  Car.  258 ;  Glen  v.  Railroad  Co,, 
63  N.  Car.  510.     The  judgment  must  be  affirmed. 


Albion  Lumber  Co. 
De  Nobra. 

(United  States  Circuit  Court  of  Appeals,  Feb,  10, 1896.) 

Presumption  of  Negligence  from  Derailment  of  Train.  —  Where  it  i& 
shown  that  the  injury  to  the  plaintiff  resulted  from  an  accident,  such 
as  the  derailment  of  a  train,  which  is  in  itself  indicative  of  negligence, 
the  presumption  of  negligence  so  arising  relieves  the  plaintiff  from 
the  burden  of  further  proof  on  that  point. 

Case  at  Bar.  —  Where  a  logging  company  which  operated  a  rail- 
road for  hauling  logs  only  had  notice  that  its  trains  had  been  used 
for  carrying  people  up  and  down  the  road,  and  took  no  steps  to  pro- 
hibit such  practice,  a  person  who  was  invited  by  a  duly  authorized 
agent  of  the  company  to  get  upon  the  train,  having  been  killed,  it 
was  held  that  the  company  was  liable. 

Contributory  Negligence. — On  conflicting  evidence,  the  question  of 
contributory  negligence  is  properly  left  to  the  jury. 

In  error  to  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  California. 

C.  E.  Wilson  and  Warren  Olney,  for  plaintiff  in  error. 
A.  B,  Hunt,  for  defendant  in  error. 

Gilbert,  Circuit  Judge. — The  plaintiff  in  error  was  the 
defendant  in  the  court  below  in  an  action  brought  by  Maria 


^rI'cw"^']  derailment  of  train  666 

Albion  Lumber  Co.  v.  De  Nobra 

De  Nobra,  as  administratrix,  to  recover  damages  for  the  death 
of  Jose  De  Nobra,  who  was  killed  while  being  transported  on 
the  lodging  train  of  said  defendant.  It  was  alleged  in  the 
complaint  that  the  defendant  was  engaged  in  operating  a  rail- 
road, and  carrying  passengers  and  freight  thereon;  that  it 
received  De  Nobra  as  a  passenger  on  one  of  its  trains;  that 
the  employ<§s  in  charge  of  the  train  were  careless  and  reckless 
and  incompetent  to  manage  the  same,  which  fact  was  known 
to  the  defendant;  and  that,  while  being  transported  thereon, 
the  train  was  carelessly  and  negligently  run,  and  at  a  dangerous 
and  reckless  rate  of  speed,  to  wit,  at  more  than  30  miles  per 
hour,  whereby  the  cars  were  thrown  from  the  track,  and  De 
Nobra  was  killed.  It  was  proven  that  the  defendant  operated 
its  railroad  as  a  logging  road  solely  for  the  transportation  of 
its  own  property;  that  one  Hi^.^ey  had  general  charge  of  the 
road  and  the  logging  camps,  and  had  authority  to  employ  men 
in  the  woods  to  work  for  the  company;  that  the  deceased  and 
some  others  who  were  with  him  applied  to  him  for  employment 
on  the  day  of  the  accident,  and  were  engaged  to  work  for  the 
defendant.  There  was  evidence  to  the  effect  that  Hickey 
inquired  if  they  had  blankets,  and  on  being  informed  that  the 
deceased  and  another  had  blankets  at  the  Big  River  Hotel, 
several  miles  distant,  he  told  them  to  get  on  the  cars,  and  go 
down  and  get  their  blankets,  and  come  up  the  next  day,  and 
start  in  to  work.  Hickey  testified,  however,  that  he  did  not 
tell  the  men  to  get  on  the  cars;  that  he  had  no  authority  to 
permit  it ;  that  it  was  not  safe,  for  the  reason  that  the  logs 
were  liable  to  roll  off.  The  conductor  of  the  train  at  the  time 
of  the  accident  was  riding  on  top  of  the  logs,  and  had  seen 
the  deceased  on  the  top  of  the  logs  before  tke  train  started, 
and  knew  that  he  was  there.  He  testified  that  he  did  not 
object  to  him  riding  or  to  any  one  riding  on  the  train.  The 
general  manager  of  the  defendant  testified  that  there  was  no 
way  of  getting  down  the  road  except  by  riding  on  the  train  or 
walking;  that  those  who  rode  on  the  train  had  to  ride  on  the 
logging  cars;  that  there  was  no  other  place  for  the  brakeman 
and  conductor  or  anybody  else  except  to  ride  on  the  logging 
cars;  that  he  knew  of  no  instance  where  the  company  had 
objected  to  persons  riding  on  the  train  if  they  wanted  to  do 
so.  It  was  shown  that  the  train  was- a  long  one,  consisting 
of  13  cars  loaded  with  logs,  drawn  by  a  single  locomotive. 
There  was  testimony  that  the  speed  of  the  train  at  first  was 


566  DERAILMENT   OF  TRAIN  [^^^;  ^^  ' 

Albiou  Lumber  Co.  v.  De  Nobra 

only  about  8  or  lo  miles  an  hour,  for  the  first  half  mile,  and 
that,  upon  coming  to  a  steep  down  grade,  the  train  increased 
its  speed,  and  ran  **  like  the  wind,**  and,  in  the  opinion  of  a 
witness,  at  the  rate  of  30  miles  an  hour,  when  a  sudden  jerk 
was  felt,  and  the  train  went  off  the  track.  A  witness  testified 
that  30  or  40  miles  an  hour  was  a  dangerous  rate  of  speed  for 
that  road. 

Upon  the  writ  of  error  to-  this  court,  the  principal  assign- 
ment of  error  is  that  the  court  gave  the  following  instruction: 

'*  If  you  find  from  the  evidence  that  the  train  was  run  at 
30  miles  an  hour,  and  you  also  find  it  was  gross  carelessness 
to  do  so, — that  is,  to  so  run  it, — you  will  find  on  this  issue 
for  the  plaintiff.  If  you  find  it  was  not  so  run,  but,  on  the 
contrary,  it  was  run  from  7  to  10  miles  an  hour,  and  that  this 
was  not  gross  negligence,  you  will  find  on  that  issue  for  the 
defendant.  I  have  instanced  these  two  rates  of  speed  of  30 
miles  an  hour,  and  from  7  to  10  miles  an  hour;  but  if  the 
evidence  satisfies  you  that  the  train  was  run  at  a  different  rate 
from  either  30  miles  an  hour,  or  from  7  to  10  miles  an  hour, 
then  you  will  have  to  address  yourselves  to  the  inquiry  as  to 
whether  or  not  such  rate  was  or  was  not  gross  negligence.  If 
}ou  find  it  was  gross  negligence,  you  will  find  for  the  plaintiff; 
and,  if  you  find  it  was  not,  you  will  find  for  the  defendant.*' 

It  is  said  that  this  is  error,  because  there  was  no  evidence 
whatever  that  running  the  train  at  a  less  rate  of  speed  than  30 
miles  per  hour  was  dangerous,  and  that,  by  the  instruction, 
the  court  left  the  jury  to  determine  whether  or  not  any  rate 
of  speed  between  10  miles  an  hour  and  30  miles  an  hour  was 
negligence.  It  is  true,  that,  ordinarily,  in  an  action  to  recover 
damages  for  personal  injuries,  the  elements  of  which  the  negli- 
gence consist  must  be  proven  by  the  plaintiff,  and  the  burden 
of  proof  rests  upon  him.  But,  if  it  is  shown  that  the  injury 
complained  of  resulted  from  an  accident  w-hich  in  itself  is  indi- 
cative of  negligence,  the  plaintiff  is  relieved  from 
rfTe"n'*MM.  ^^^  burden  of  further  proving  the  negligence  of  the 
defendant,  for  the  law  presumes  its  existence.  The 
derailment  of  a  train  has  been  held  to  be  of  itself  sufficient  to 
raise  the  presumption  of  negligence  on  the  part  of  the  railroad 
company.  Seybolt  v.  Railroad  Co.,  95  N.  Y.  562;  The 
New  World  v.  King,  16  How.  469;  Railroad  Co.  v.  Rain- 
bolt,  99  Ind.  551;  Cummings  7'.  Furnace  Co.,  60  Wis.  603; 
Dougherty  v.  Railroad  Co.,  81  Mo.  325.  It  was  not  neces- 
sary,  therefore,   that  the  plaintiff  should   have   proven   that 
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running  the  train  at  any  given  rate  of  speed  was  dangerous, 
or  negligent  on  the  part  of  the  defendant.  Notwithstanding 
the  fact  that  the  deceased  was  on  the  defendant's  train  upon 
the  defendant's  invitation,  and  not  as  a  pasjenger  for  hire, 
the  defendant  owed  him  proper  and  adequate  care  under  the 
circumstances.  The  instruction  required  the  jury  to  find  the 
existence  of  gross  negligence  on  the  part  of  the  defendant 
before  the  plaintiff  could  recover.  In  that  respect  it  was 
perhaps  more  favorable  to  the  defendant  than  the  law  justifies, 
but  of  that  the  defendant  cannot  complain.  Railroad  Co.  v. 
Derby,  14  How.  486;  The  New  World  v.  King,  16  How. 
469;   Railroad  Co.  v.  Lockwood,  17  Wall.  357. 

Said  Mr  Justice  Davis,  in  Railroad  Co.  v.  Arms,  91  U.  S. 
494:  **  *  Gross  negligence  *  is  a  relative  term.  It  is,  doubtless, 
to  be  understood  as  meaning  a  greater  want  of  care  than  is 
implied  by  the  term  'ordinary  negligence';  but,  after  all,  it 
only  means  the  absence  of  the  care  that  was  requisite  under 
the  circumstances." 

Error  is  assigned  to  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant.  It  is  contended 
that  the  defendant  was  entitled  to  such  instruction  under  the 
proof  which  was  submitted,  and  was  not  denied,  to  the  effect 
that  the  defendant  was  not  engaged  in  the  business  of  carrying 
passengers  upon  its  road,  and  had  never  authorized,  its  super- 
intendent to  permit  the  use  of  its  road  for  that  purpose,  but 
that  its  sole  business  was  that  of  logging.  The  bill  of  excep- 
tions shows  that  Hickey,  the  superintendent,  had  the  general 
charge  and  management  of  the  defendant's  woods,  logging 
camps,  and  logging  railroad.  He  had  authoriCv  to,  and  did, 
employ  the  men  who  worked  for  the  company  in  the  redwoods. 
The  superintendent,  so  clothed  with  such  power  by  the 
defendant,  and  so  in  the  control  and  management  of  its  road, 
engaged  the  plaintiff's  intestate  to  work  in  the  logging  camps. 
There  is  evidence  that  he  instructed  him  to  get  upon  the  cars, 
and  to  go  down  the  defendant's  road,  for  the  purpose  of 
getting  his  blankets,  and  to  return  the  next  day.  The  defend- 
ant cannot  be  heard  to  say,  in  the  absence  of  notice  to  the 
contrary,  that  its  general  superintendent  had  not  the  powers 
usually  incident  to  his  office.  Such  an  officer,  in  the  man- 
agement of  such  property,  controls  the  coming  and  going  of 
the  trains,  the  method  of  their  operation,  and  ordinarily 
decides  who  shall  or  shall  not  ride  upon  them.  There  was 
evid  :ncc  that  the  company  had  notice  of  the  fact  that  its  trains 
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had  been  used  in  carrying  people  up  and  down  its  road. 
There  is  no  evidence  that  it  had  taken  any  means  to  prohibit 
such  use  of  its  property.  The  deceased  was  in  search  of 
work,  and  for  that  purpose  applied  to  the  defendant's  super- 
intendent, and  was  by  the  defendant,  through  such  super- 
intendent, hired  to  work.  He  was,  by  the  duly  authorized 
agent  of  the  defendant,  inVited  to  get  upon  the  train  upon 
which  he  received  his  injury.  The  case  is  widely  different  in 
principle  from  the  cases  cited  by  the  plaintiff  in  error,  of  which 
those  most  rehed  upon  were  DufT  v.  Railroad  Co  ,  91  Pa. 
St.  458,  2  Am.  &  Eng.  R.  Cas.  i ;  Hoar  v.  Railroad  Co.,  70 
Me.  65;  and  Morris  v.  Brown,  in  N.  Y.  318.  In  DufT  v. 
Railroad  Co.  the  injured  person  had  habitually  ridden  upon 
the  train  without  paying  fare,  in  violation  of  the  company's 
regulations,  but  with  the  connivance  of  the  conductor.  The 
court  said:  *'  This  is  the  case  of  a  mere  trespasser,  and  the 
company  owed  him  no  duty."  In  Hoar  v.  Railroad  Co.  it 
was  held  that,  if  the  defendant  company  were  not  a  common 
carrier,  a  section  foreman  with  his  hand  car  had  no  right  to 
impose  upon  it  the  onerous  responsibilities  arising  from  that 
relation;  that  he  had  **  no  right  to  accept  passengers  for  trans- 
portation, and  bind  the  company  for  their  safe  carriage,  and 
every  man  may  safely  be  presumed  to  know  thus  much.'*  In 
Morris  v.  Brown  the  defendants  were  contractors  for  the 
excavation  of  a  tunnel.  The  plaintiff's  intestate  was  a  civil 
engineer,  whose  duty  it  was  to  inspect  their  work.  In  so 
doing,  he  entered  the  tunnel  on  dump  cars,  which  were 
operated  to  remove  ddbris^  and  were  not  intended  to  take  per- 
sons into  the  tunnel,  or  fitted  for  that  purpose.  There  was 
no  obstruction  in  the  way  of  the  engineer's  inspecting  the 
work  on  foot.  He  had  ridden  on  the  dump  cars  with  the  per- 
mission of  the  brakeman,  but  not  with  the  knowledge  of  the 
defendants,  and  there  was  no  proof  that  the  brakeman  had 
authority  to  give  such  permission.  Upon  these  facts,  it  was 
held  that  the  defendants  were  not  liable  for  an  accident 
occurring  through  the  brakeman's  negligence. 

It  is  further  contended  that  the  court  should  have  instructed 

the  jury  to  return  a  verdict  for  the  defendant,  on  the  ground 

that  the  negligence  of  the  deceased  was  proven  to 

^X\H^^     have  contributed  to  his  injury.    Such  contributory 

ncMiorence  is  said   to  consist  in   the  fact  that  the 


t>**t> 


plaintiff  rode  in   a  dangerous  place   upon  the  car.      The  cvi- 
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dence  upon  this  point  was  conflicting.  The  conductor  testified 
that  the  place  where  the  deceased  was  riding  was  as  safe  as 
it  would  have  been  elsewhere,  and  it  appeared  that  the  con- 
ductor and  brakeman  both  rode  there.  In  view  of  such 
testimony,  there  can  be  no  doubt  that  the  question  of  the 
contributory  negligence  of  the  plaintiff's  intestate  was  properly 
left  to  the  jury. 

The  judgment  is  affirmed,  with  costs  to  the  defendant  in 
error. 


Chesapeake  &  O.  R.  Co. 

V. 

Lash's  Administrator. 

{Supreme  Court  of  Appeals  of  Virginia,  April  2^  1896.) 

Marks  on  Cars  as  Notice  to  Servants. — Chalk  marks  meaning  *'  out  of 
order  "  placed  on  freight  cars,  to  inform  the  road  from  which  they  came 
that  the  cars  were  out  of  order  when  received,  are  not  notice  to  brake- 
men  of  the  defective  condition  of  the  cars. 

Duty  of  Master  as  to  Working  Appliances. — A  master  is  bound  to  use 
ordinary  care  in  supplying  and  maintaining  adequately  safe  instrumen- 
talities for  the  performance  of  the  work  required,  and  if  he  fails  in  the 
performance  of  this  duty  he  is  as  liable  to  tlie  servant  as  he  would  be  to 
a  stranger. 

Appeal  from  circuit  court  of  city  of  Lynchburg.    Affirmed, 

Lee  &  Coleman^  for  appellant. 
Kirkpatrick  &  Blackford^  for  appellee. 

Harrison,  J. — The  evidence,  not  the  facts,  being  certified, 
this  case  must  be  considered  in  the  light  of  the  familiar  rule 
of  a  demurrer  to  evidence. 

The  plaintiff's  intestate  was  in  the  employ  of  the  defendant 
company  as  brakeman,  and  was  discharging  his  duty  coupling 
freight  cars  in  the  shifting  yard  of  the  defendant  at  the  city 
of  Lynchburg.  While  thus  engaged,  he  was  caught  between 
two  cars,  and  crushed  to  death.  These  cars  were  dreadfully 
out  of  order,  the  bumpers  so  badly  worn  and  rotted  that  when 
brought  together  to  be  coupled  there  was  but  a  few  inches  of 
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space  between  them,  and  it  was  in  consequence  of  this  defec- 
tive condition  of  the  cars  that  plaintiffs'  intestate  was  killed. 
The  defendant  insisted  that  these  defects  were  so  open  and 
obvious  that  it  was  negligence  in  the  deceased  to  attempt  to 
couple  the  cars  by  going  between  them.  This  contention  is 
not  sustained  by  the  proof;  on  the  contrary,  it  appears  that 
an  inspection  was  necessary  to  discover  the  condition  of  the 
cars,  and  that  in  the  hurry  incident  to  the  work  of  deceased 
he  could  not  have  observed  the  danger. 

It  is  further  insisted  that  the  deceased  had  notice  of  the 
imperfect  condition  of  the  cars,  in  this:  that  certain  chalk 
marks,  which  meant  **  Out  of  order,"  had  been 
Marksoncars.  placed  on  the  sides  of  each  car,  and  that  deceased 
ought  to  have  been  warned  thereby.  There  is  no 
evidence  that  the  attention  of  deceased  was  called  in  any  way 
to  these  marks.  The  cars  had  only  been  in  the  yard  a  few 
hours,  and  deceased  was  not  familiar  with  them.  And, 
further,  it  fully  appears  that  these  marks  were  never  intended 
as  a  warning  to  brakemen  not  to  discharge  the  duties  incident 
to  their  employment  in  the  usual  mode,  but  were  put  there 
for  another  and  entirely  different  purpose,  viz.,  to  inform  the 
road  from  which  they  came  that  the  cars  were  out  of  order 
when  received,  and  that  defendant  was,  therefore,  not  respon- 
sible for  their  repair. 

It  is  further  insisted  that  deceased  was  warned  of  the  dan- 
gerous condition  of  these  cars  by  a  fellow-brakcman.  There 
is  no  evidence  that  this  warning  was  heard ;  on  the  contrary, 
the  situation  of  the  parties,  their  surroundings,  and  the  noise 
incident  to  the  occasion,  all  justify  the  conclusion  that  it  was 
not  heard. 

The  master  is  bound  to  use  ordinary  care  in  supplying  and 
maintaining  adequately  safe  instrumentalities  for  the  perform- 
ance  of  the  work  required,  and  if  he  fails  in  the 
Dotyof  performance  of  this  duty  he  is  as  liable  to  the  ser- 

vant  as  he  would  be  to  a  stranger.  This  doctrine 
has  been  so  often  asserted  by  courts  that  it  can  be  no  longer 
regarded  an  open  question.  Railroad  Co.  v,  George,  88  Va. 
223,  48  Am.  &  Eng.  R.  Cas.  331. 

It  was  gross  negligence  in  the  defendant  company  to  use 
cars  in  the  condition  these  are  shown  to  have  been,  without 
bringing  home  to  their  employes  actual  notice  of  their  defects, 
and  the  danger  to  be  incurred  in  handling  them. 
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The  deceased  was  guilty  of  no  contributory  negligence. 
The  evidence  shows  that  he  was  not  aware  of  the  danger, 
and  that  his  life  was  lost  in  consequence  of  the  failure  of  his 
employer  to  use  ordinary  care  in  supplying  and  maintaining 
adequately  safe  instrumentalities  for  the  performance  of  the 
work  required. 

Under  such  circumstances,  the  right  of  the  plaintiff  to 
recover  is  clear. 

Objection  is  made  to  the  second  instruction  given  upon  the 
trial,  which  relates  to  the  duty  of  the  company  to  supply  and 
maintain  safe  and  adequate  machinery.  It  is  unnecessary  to 
pass  upon  the  questions  raised  touching  this  instruction.  The 
negligence  of  the  company  in  failing  to  exercise  reasonable 
care  in  furnishing  safe  machinery  is  conceded.  The  only 
question  to  be  determined  was,  did  the  deceased  have  notice 
of  the  defective  condition  of  the  cars  ?  This,  we  have  seen, 
he  did  not  have.  The  instruction  therefore  could  not  have 
been  prejudicial  to  the  defendant. 

There  is  no  error  in  the  judgment  of  the  circuit  court,  and 
it  is  affirmed. 


Hogan 

V. 

Manhattan  R.  Co. 

(149  jVe7a  York,  23.) 

Presumption  of  Neg^Iigence  Raised  by  Falling  of  Object  fronfi  Street 
Structure. — If  anytiiing  falls  from  a  building,  bridge,  or  other  structure 
upon  a  sireet  or  highway  upon  a  person  lawfully  passing,  the  accident 
\^  prima  facie  evidence  of  negligence. 

Appeal  from  general  term  of  superior  court  of  the  city  of 
New  York.     Affirmed, 

Brainard  Tolles,  for  appellant. 

G.   Washbourne  Smith,  for  respondent. 
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Bartlett,  J. — The  plaintiff  sues  to  recover  damages  for 
personal  injuries  received  while  driving  a  coal  cart  under 
defendant's  elevated  railway,  erected  over  Third  avenue,  in 
the  city  of  New  York,  by  an  iron  bar,  about  2j  feet  long, 
falling  upon  him  from  the  structure,  inflicting  a  serious  wound 
in  his  leg.  The  plaintiff  swore  several  witnesses,  but  the 
defendant  gave  no  evidence.  At  the  close  of  the  plaintiff's 
case,  the  defendant  moved  to  dismiss  the  complaint,  upon  the 
ground  that  the  plaintiff  had  failed  to  establish  a  cause  of 
action  by  showing  any  negligence  on  the  part  of  the  defendant. 
This  motion  was  denied.  The  plaintiff's  counsel  then  moved 
that  the  court  direct  a  verdict  for  the  plaintiff,  and  leave  the 
question  of  damages  only  for  the  jury.  The  motion  was 
granted,  against  the  objection  of  defendant,  and  exception 
was  duly  taken.  The  defendant  now  insists  that  it  was  error 
for  the  trial  judge  to  direct  a  verdict,  as  there  were  questions 
of  fact  for  the  jury. 

We  think  the  case  was  properly  disposed  of  at  the  trial,  for 
the  reason  that  the  undisputed  evidence  raised  a  presumption 
of  negligence  against  the  defendant.  A  verdict  for  the 
defendant  on  the  record  as  it  stands  would  be  set  aside  as  con- 
trary to  the  evidence.  The  plaintiff  swears  that,  while  driving 
along  under  defendant's  structure,  he  heard  an  iron  rumble 
overhead,  and  an  instant  later  a  bar  of  iron  struck  him  in  the 
leg;  that,  after  he  \vas  hurt,  he  saw  men  on  the  structure  wear- 
ing workingmen's  clothes;  that  they  had  bars  of  iron,  ham- 
mers, and  tools  in  their  hands;  that  they  were  working  up 
there;  that  one  of  them,  after  the  accident,  came  down  an 
elevated  pillar,  picked  up  the  iron  bar,  and  took  it  back  upon 
the  structure.  Two  witnesses,  who  happened  to  be  passing 
along  the  street  at  the  time  of  the  accident,  were  sworn.  The 
first  of  these  heard  what  he  described  as  a  clattering  noise  on 
the  bed  of  the  elevated  railway,  saw  the  bar  of  iron  strike  the 
plaintiff,  and  a  man  in  working  clothes  descend  from  the 
structure  by  the  pillar,  pick  up  the  bar  of  iron,  and  take  it 
back  with  him.  The  other  witness  did  not  see  the  accident, 
but  saw  the  workingman  come  down  one  of  the  columns  of 
the  elevated  railroad,  pick  up  a  piece  of  iron,  and  carry  it  with 
him  up  another  column.  It  is  a  well-settled  rule  of  law  that, 
if  a  person  erects  a  building,  bridge,  or  other  structure  upon 
a  city  street  or  an  ordinary  highway,  he  is  under  a  legal  obli- 
gation to  take  reasonable  care  that  nothing  shall  fall  into  the 
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street  and  injure  persons  lawfully  there.  This  being  so,  it  is 
further  assumed  that  buildings,  bridges,  and  other  structures 
properly  constructed  do  not  ordinarily  fall  upon  the  wayfarer. 
So,  also,  if  anything  falls  from  them  upon  a  person  lawfully 
passing  along  the  street  or  highway,  the  accident  is  prima 
facie  evidence  of  negligence,  or,  in  other  words,  the  presump- 
tion of  negligence  arises.  Mullen  v,  St.  John,  57  N.  Y.  567, 
and  case3  cited;  Volmar  v.  Railway  Co.,  134  N.  Y.  418,  and 
cases  cited.  The  plaintiff  sustained  the  burden  of  proof,  and 
it  was  incumbent  upon  the  defendant  to  offer  evidence,  if  any 
existed,  to  rebut  the  presumption  of  negligence.  The  judg- 
ment appealed  from  should  be  affirmed,  with  costs.  All 
concur,  except  Haight  and  Vann,  JJ.,  dissenting.  Judg 
ment  affirmed. 
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State  ex  rel.  City  of  Omaha. 

{Supreme  Court  of  Nebraska,  March  18,  1896.) 

Police  Power — Its  Essential  Quality. — The  essential  quality  of  the  police 
power,  as  a  governmental  agency,  is  that  it  imposes  upon  {>ersons  and 
property  burdens  designed  to  promote  the  safety  and  welfare  of  the 
public  at  large. 

Police  Power  Not  a  Cloak  for  Arbitrary  Invasion. — The  legislature  can- 
not, under  the  guise  of  police  regulations,  arbitrarily  invade  personal 
rights  or  private  property.  There  must  be  some  obvious  and  real  oon- 
nection  between  the  actual  provisions  of  such  measures  and  their 
assumed  purpose. 

Due  Process  of  Law. — **  Due  process  of  law,"  as  the  term  is  used  in 
the  state  and  federal  constitution,  does  not  necessarily  imply  a  hearing, 
by  one  whose  property  is  taken  or  damaged  for  public  use,  according 
to  the  established  practice  in  courts  of  common  law  or  equity,  but  is 
satisfied  whenever  an  opportunity  is  afforded  to  invoke  the  equal  pro- 
tection of  the  law  by  judicial  proceedings  appropriate  for  the  purpJose, 
and  adequate  to  secure  the  end  and  object  sought  to  be  attained. 

Courts  Reluctant  to  Prevent  Enforcement  of  Statutes.— The  power  of 
the  legislature  over  private  property  is  not  absolute.  But  while  it  can- 
not, at  will,  impose  upon  property  burdens  so  excessive  and  unreason- 
able as  to  work  a  practical  confiscation  thereof,  the  courts  will  never 
interfere  to  prevent  the  enforcement  of  statutes  on  account  of  any 
mere  difference  of  opinion  between  them  and  the  law-making  power  of 
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the    government    respecting    the    wisdom  or   necessity  of    particular 
measures. 

Police  Power  Inherent  in  Sovereignty! — The  power  of  the  legisature  to 
subserve  the  general  welfare  of  the  people  by  all  needful  and  proper 
regulations  in  the  interest  of  health  and  safety  is  inherent  in  the 
sovereignty  of  the  state,  and  cannot  be  bartered  aw^ay  by  contract  or 
otherwise. 

Police  Power  may  be  Delegated. — Such  power  may  be  asserted  directly 
by  the  legislature,  or  may,  in  the  absence  of  constitutional  restrictions 
upon  the  subject,  be  delegated  to  the  several  municipal  corporations  or 
other  agencies  provided  for  its  exercise. 

Case  at  Bar.— The  provision  of  the  charter  of  the  city  of  Omaha 
(section  48,  c.  12a,  Com  p.  St.)  authorizing  said  city,  by  ordinance,  to 
require  railroad  companies  to  construct  and  keep  in  repair  viaducts 
over  streets  therein  crossed  by  their  tracks,  is  a  valid  exercise  of  the 
police  power  of  the  state. 

Ordinance. — Ordinance  requiring  the  reconstruction  by  two  railroad 
companies  of  specific  portions  of  a  viaduct  previously  erected  by  them 
jointly  with  the  city,  /tM,  not  to  violate  prior  contract  obligations. 

Lessees  Not  Necessary  Parties. — Nor  is  such  ordinance  void,  as  against 
the  railroad  companies  therein  named  as  the  owners  of  said  roads,  for 
the  failure  of  the  city  10  proceed  against  other  companies  engaged  in 
operating  one  or  more  of  said  tracks  as  lessees  of  the  owners,  the  char- 
ter obligation  being  imposed  upon  railroad  companies  owning  or  oper- 
ating separate  lines  of  track. 

Mandamus. — The  duty  of  railroad  companies  to  construct  or  repair 
viaducts  within  the  city  of  Omaha  may  be  enforced  by  writ  of  man- 
damus. 

Error  to  Douglas  county  district  court.     Affirmed, 

Chas,  J,  Greene^  Greene  &  Br eckenridge^  andy.  W.  DcweesCy 
for  plaintiff  in  error. 

W.  /.  Cotifiell^  for  defendant  in  error. 

Post,  C.J. — This  was  a  proceeding,  on  the  relation  of  the 
city  of  Omaha,  to  require  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  (hereafter  referred  to  as  the  **  respondent**) 
to  repair  the  south  one  third  of  the  so-called  **  Eleventh 
Street  Viaduct,**  in  said  city.  There  was  a  trial  upon  issues 
joined  in  the  district  court  for  Douglas  county,  resulting  in  a 
finding  and  judgment  in  accordance  with  the  prayer  of  the  re- 
lator, and  which  has,  by  appropriate  proceedings,  been  re- 
moved into  this  court  for  review.  It  is  essential  to  a  perfect 
understanding  of  the  questions  discussed  to  refer  in  detail  to 
the  legislation  of  the  state  and  the  city,  so  far  as  it  relates  to 
the  subject  of  the  controversy ;  and,  in  so  doing  we  will  follow 
the  order  in  which .  they  are  presented  in  the  valuable  brief 
submitted  in  behalf  of  the  respondent. 
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In  the  year  1869  the  Omaha  &  Southwestern  Railroad 
Company  was  organized  under  the  General  Statutes  of  this 
state,  and  immediately  thereafter  constructed  a  line  of  road 
from  the  city  of  Omaha,  in  a  southwesterly  direction,  to  a 
point  on  the  Platte  river,  in  Sarpy  county,  and  which  it  con- 
tinued to  operate  until  the  year  1871,  when  it  transferred  all 
Its  property  and  franchises  to  the  Burlington  &  Missouri 
River  Railroad  Company,  also  a  Nebraska  corporation,  by 
lease  for  999  years.  Said  road  was  by  the  last-named  com- 
pany operated  until  1880,  in  which  year  it  was,  together  with 
all  the  property  and  franchises  of  the  original  corporation, 
transferred  to  the  respondent  company,  a  corporation  of  the 
state  of  Illinois.  Section  83,  c.  25,  Rev.  St.  1866,  under 
which  the  Omaha  &  Southwestern  Company  was  organized, 
contained,  among  other  provisions,  the  following: 

**  Sec.  83.  If  it  shall  be  necessary  in  the  location  of  any 
part  of  any  railroad  to  occupy  any  road,  street,  alley,  or  public 
way  or  ground  of  any  kind  or  any  part  thereof,  it  shall  be 
competent  for  the  municipal  or  other  corporation  or  public 
officer  or  public  authority  owning  or  having  charge  thereof 
and  the  railroad  company  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same  may  be  used 
or  occupied." 

In  the  year  1884  application  was  by  the  last-named  com- 
pany made  to  the  city  for  permission  to  lay  its  tracks  over 
and  across  certain  streets  therein,  including  Eleventh  street; 
and  in  response  to  that  request  an  ordinance  (No.  729)  was 
enacted  and  approved,  in  the  following  language: 

**  Said  Omaha  &  Southwestern  Railroad  Company  shall  have 
the  right  to  construct,  maintain,  and  operate  a  line  of  railroad 
along,  upon,  through,  and  across  said  portion  of  said  streets 
and  alleys  as  a  part  of  its  line ;  provided  that  said  railroad 
track  and  tracks  are  constructed  so  as  to  conform  to  the 
grade  of  said  streets  as  near  as  may  be,  and  so  as  to  inter- 
fere as  little  as  possible  with  the  travel  along  and  upon  said 
streets;  and,  provided,  that  nothing  herein  contained  shall 
be  construed  as  interfering  with  the  right  of  any  property 
owner  to  recover  from  any  said  company  any  damages  result- 
ing to  private  property  by  reason  of  the  construction  of  said 
railroad,  and  nothing  herein  granted  shall  authorize  any  inter- 
ference with  the  tracks  of  the  Union  Pacific  Railway  Com- 
pany, now  laid  and  operated  by  said  Union  Pacific  Railway 
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Company  in  any  portion  of  the  streets  and  alleys  herein  named 
and  enumerated." 

Pursuant  to  said  ordinance  the  respondent  soon  thereafter 
constructed  a  track  from  Tenth  street  across  Eleventh  street, 
and  thence,  in  a  southwesterly  direction,  to  the  city  limits. 
Long  previous  to  the  last-mentioned  date  the  Union 
Pacific  Railroad  Company  had,  with  the  consent  of  the  city, 
constructed  21  or  more  tracks  across  Eleventh  street,  which 
have  ever  since  been  in  continual  operation  for  general  traffic 
and  for  switching  purposes,  so  that  the  additional  tracks 
therein  of  the  respondent  did  not  materially  increase  the  in- 
convenience or  danger  of  the  public  in  the  use  of  said  street. 
By  sections  i,  2,  and  4  of  an  act  entitled  **  An  act  to  pro- 
vide for  viaducts,  bridges,  and  tunnels  in  certain  cases  in  cities 
of  the  first  class."  approved  March  4,  1885  (Sess.  Laws  1885, 
p.  109,  c.  12),  it  was  declared: 

**  Section  i.  That  the  mayor  and  city  council  in  any  city 
of  the  first  class  shall  have  power,  whenever  they  deem  any 
improvement,  herein  provided  for,  necessary  for  the  safety 
and  convenience  of  the  public,  to  engage  and  aid  in  the  con- 
struction of  any  viaduct,  or  bridge  over,  or  tunnel  under,  any 
railroad  track  or  tracks,  switch  or  switches  in  such  cities, 
when  such  track  or  switches  cross  or  occupy  any  street,  alley 
or  highway  thereof,  in  the  manner  and  to  the  extent  herein- 
after provided. 

*'  Sec.  2.  Whenever  any  such  bridge,  viaduct,  bridge,  or  tun- 
nel shall  be  deemed  necessary,  as  provided  in  the  preceding  sec- 
tion, the  mayor  and  city  council  shall  have  the  power  to  secure 
and  adopt  plans  and  specifications  therefor,  together  with  the 
estimated  cost  of  the  work,  and  thereupon,  if  the  railroad 
company  or  compani^,  across  whose  tracks  or  switches  the 
work  is  proposed  to  be  built,  will  assume  three  fifths  (|)  of 
the  entire  cost  thereof,  and  three  fifths  (f)  of  all  damages  to 
abutting  property  on  account  of  construction  of  said  viaduct, 
fridge,  or  tunnel,  and  secure  to  the  city  the  payment  of  the 
necessary  funds  to  meet  it  as  the  work  progresses,  in  such 
manner  and  with  such  security  as  the  the  mayor  and  city 
council  shall  require,  and  when  the  payment  of  the  further 
sum  of  one  fifth  (^)  of  the  money  required  for  said  improvement 
is  arranged  for  in  manner  satisfactory  to  said  mayor  and  coun- 
cil, either  by  private  donation  or  by  execution  of  good  and 
sufficient  bond  as  will  protect  said  city  from  the  payment  of 
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said  one  fifth  (^)  then  the  said  mayor  and  council  may  pro- 
ceed to  contract  with  the  necessary  party  or  parties  for  the 
construction  of  such  viaduct,  bridge,  or  tunnel,  under  the  su- 
pervision of  the  board  of  public  works  of  such  city,  and  to 
provide  for  the  payment  of  one-fifth  (^)  of  the  cost  thereof 
by  the  city,  by  special  tax  on  all  taxable  property  in  such 
city,  and  one  fifth  (^)  by  special  tax  to  property  benefited,  as 
provided  in  the  following  section,  if  not  otherwise  provided 
for/' 

*  Sec.  4.  The  city,  with  the  assent  of  the  railroad  company 
or  companies  aiding  in  the  construction  of  any  such  viaduct, 
bridge,  or  tunnel,  as  herein  provided,  may  permit  any  street 
railway  company  to  build  its  street  railway  track  and  operate  its 
railway  upon  or  through  the  same,  upon  such  terms  and  condi- 
tions and  for  such  compensation  as  shall  be  agreed  upon  between 
the  city  and  the  street  railway  company.  And  the  compen- 
sation paid  for  such  use  shall  be  set  apart  and  used  towards 
the  maintenance  of  such  viaduct,  bridge,  or  tunnel." 

In  virtue  of  the  foregoing  provisions  the  city,  the  Union 
Pacific  Company,  and  the  respondent,  in  the  year  1886, 
entered  into  an  agreement  in  writing,  the  essential  part  of 
which  i?  as  follows: 

*****  Witnesseth,  that  the  said  parties  of  the  second 
part,  in  pursuance  of  the  provisions  of  an  act  of  the  legislature 
of  the  state  of  Nebraska,  entitled,  *  An  act  to  provide  for  via- 
ducts, bridges,  and  tunnels  in  certain  cases  in  cities  of  the  first 
class,*  do  hereby  assume  and  agree  to  pay,  as  may  be  re- 
quired by  the  mayor  and  city  council  of  said  city,  three  fifths 
of  the  entire  cost  of  constructing  a  viaduct  along  Eleventh 
street,  in  said  city,  over  the  railroad  tracks  of  said  parties  of 
the  second  part,  and  three-fifths  of  the  damages  to  abutting 
property  on  account  of  the  construction  of  such  viaduct,  not 
otherwise  provided  for  by  waivers  or  private  contributions; 
such  entire  cost  and  damages  not  to  exceed  the  sum  of  ninety 
thousand  dollars  ($90,000);  the  amount  so  assumed  and 
agreed  to  be  paid  being  three  fifths  of  the  entire  cost  and 
damages,  to  be  proportioned  between  said  parties  of  the  second 
parts  as  follows:  Three  fourths  thereof  to  be  paid  by  said 
Union  Pacific  Railway  Company,  and  one  fourth  thereof  to  be 
paid  by  said  Omaha  &  Southwestern  Railroad  Company.  *  *  * 
The  plans  and  specifications  for  said  viaducts,  before  contracts 
for  the  construction  thereof  are  entered  into,  shall  be  sub- 
8  (N.  8 )  A.  &  E.  R.  Cas.— 87 
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mitted  to  and  approved  by  said  parties  of  the  second  part; 
and  should  plans  and  specifications  be  adopted  by  said  party 
of  the  first  part,  and  approved  by  said  party  of  the  second 
part,  which  shall  increase  the  said  cost  and  damages  beyond 
the  amounts  herein  limited,  then  the  said  parties  of  the 
second  part  are  to  pay  their  respective  proportions  of  such  in- 
creased cost  and  damages  in  the  same  manner,  and  according 
to  the  same  division,  as  hereinbefore  agreed.   ***** 

Pursuant  to  that  agreement  the  viaduct  in  question  was 
constructed,  and  dedicated  to  the  use  of  the  public  early  in 
the  year  1887.  In  the  year  last  named  a  new  charter  was 
provided  for  the  city  by  an  act  entitled  **  An  act  incorporating 
metropolitan  cities  and  defining  and  prescribing  their  duties, 
powers,  and  government"  (Sess.  Laws  1887,  p.  105,  c.  10), 
section  48  of  which,  as  amended  in  1893,  reads  as  follows: 

**  Sec.  48.  The  mayor  and  council  shall  have  power  to  re- 
quire any  railway  company  or  companies  owning  or  operating 
any  railway  track  or  tracks  upon  or  across  any  public  street  or 
streets  of  the  city,  to  erect,  construct,  reconstruct,  complete, 
and  keep  in  repair  any  viaduct  or  viaducts  upon  or  along 
such  street  or  streets  and  over  or  under  such  track  or  tracks, 
including  the  approaches  to  such  viaduct  or  viaducts,  as  may 
be  deemed  and  declared  by  the  mayor  and  council  necessary 
for  the  safety  and  protection  of  the  public.  *  *  *  When  tw-o 
or  more  railroad  companies  own  or  operate  separate  lines  of 
track  to  be  crossed  by  any  such  viaduct,  the  proportion 
thereof,  and  of  the  approaches  thereto,  to  be  constructed  by 
each,  or  the  cost  to  be  borne  by  each,  shall  be  determined  by 
the  mayor  and  council.  It  shall  be  the  duty  of  any  railroad 
company  or  companies  upon  being  required  as  herein  pro- 
vided to  erect,  construct,  reconstruct,  or  repair  any  viaduct, 
to  proceed  within  the  time  and  in  the  manner  required  by  the 
mayor  and  council,  to  erect,  construct,  reconstruct,  or  repair 
the  same,  and  it  shall  be  a  misdemeanor  for  any  railroad  com- 
pany  or  companies  to  fail,  neglect,  or  refuse  to  perform  such 
duty,  and  upon  conviction  any  such  company  or  companies 
shall  be  fined  one  hundred  dollars  ($100),  and  each  day  any 
such  company  or  companies  shall  fail,  neglect,  or  refuse  to 
perform  such  duty  shall  be  deemed  and  held  to  be  a  sepa- 
rate and  distinct  offense,  and  in  addition  to  the  penalty  herein 
provided  any  such  company  or  companies  shall  be  compelled 
by  mandamus  or  other  appropriate  proceedings  to  erect,  con- 
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struct,  reconstruct,  or  repair  any  viaduct  as  may  be  required 
by  ordinance  as  herein  provided.  The  mayor  and  council 
shall  also  have  power  whenever  any  railroad  company  or  com- 
panies shall  fail,  neglect,  or  refuse  to  erect,  construct,  recon- 
struct or  repair  any  viaduct  or  viaducts  after  having  been  re- 
quired so  to  do  as  herein  provided,  to  proceed  with  the  erec- 
tion, construction,  reconstruction,  or  repair  of  such  viaduct  or 
viaducts  by  contract  or  in  such  other  manner  as  may  be  pro- 
vided by  ordinance,  and  assess  the  costs  of  the  erection,  con- 
struction, reconstruction,  or  repair  of  such  viaduct  or  viaducts 
against  the  property  of  the  railroad  company  or  companies  re- 
quired to  erect,  construct,  reconstruct,  or  repair  the  same,  and 
such  costs  shall  be  a  valid  and  subsisting  lien  against  such 
property,  and  shall  also  be  a  legal  indebtedness  of  said  com- 
pany or  companies  in  favor  of  such  city,  and  may  be  enforced 
and  collected  by  suit  in  the  proper  court.'*  Sess.  Laws  1893, 
p.  70y  c.  3,  §  7. 

In  the  month  of  January,  1894,  the  relator — having  deter- 
mined from  the  report  of  the  city  engineer,  the  board  of 
public  works,  and  other  competent  evidence,  that  extensive 
repairs  were  required  upon  said  viaduct,  by  reason  of  struc- 
tural weakness  thereof,  and  other  causes  —  enacted  an  ordi- 
nance approving  the  plans  and  specifications  therefor  previously 
submitted  by  the  city  engineer,  sections  2  and  3  of  which  read 
as  follows : 

**Sec.  2.  That  the  Union  Pacific  Railway  Company  be  and 
is  hereby  ordered,  directed,  and  required  to  repair  that  portion 
of  said  Eleventh  Street  Viaduct  from  the  north  end  of  said 
viaduct  south  for  a  distance  of  two  thirds  of  the  entire  length 
of  said  viaduct  and  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  grantee  and  successor  to  the  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska  and  the  Omaha  & 
Southwestern  Railroad  Company,  be  and  is  hereby  ordered, 
directed,  and  required  to  repair  that  portion  of  said  Eleventh 
Street  Viaduct  commencing  at  the  south  end  thereof,  and  ex- 
tending northward  a  distance  of  one  third  of  the  entire  length 
of  said  viaduct ;  the  said  repairs  to  be  made  in  accordance 
with  said  plans  and  specifications  and  to  be  done  under  the  su- 
pervisions of  the  city  engineer;  the  said  repairs  to  be  com- 
menced without  unnecessary  delay*  and  fully  completed  as 
herein  required  within  ninety  days  from  the  passage  and  ap- 
proval of  this  ordinance. 
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"Sec.  3.  That  the  city  clerk  be  and  is  hereby  directed  to  furnish 
to  said  Union  Pacific  Railway  Company  and  to  said  Chicago, 
Burlington  &  Quincy  Railroad  Company  owning  or  operating 
railroad  tracks  upon  and.  across  said  Eleventh  street  under 
said  Eleventh  Street  Viaduct,  a  duly  certified  copy  of  this 
ordinance  without  unnecessary  delay,  and  that  the  city  en- 
gineer is  hereby  directed  to  furnish  to  each  of  said  railroad 
companies  a  copy  of  said  plans  and  specifications,  and  to  super- 
intend the  work  of  making  said  repairs.** 

Notice  of  the  foregoing  order  was,  in  due  form,  served 
upon  the  respondent  as  well  as  upon  the  Union  Pacific  Rail- 
road Company ;  and  upon  the  refusal  of  the  former  to  comply 
with  the  terms  of  the  ordinance,  this  proceeding  was  insti- 
tuted, with  the  result  stated. 

The  first  proposition  asserted  by  the  respondent  is  that  sec- 
tion 48,  above  set  out,  has  a  prospective  operation  only,  and 
does  not  in  terms  or  by  implication  apply  to  viaducts  in  ex- 
istence at  the  time  it  took  effect.  We  are,  however,  unable 
to  accept  counsel's  definition  of  a  **  retrospective  law."  A 
statute  does  not  operate  retroactively  from  the  mere  fact 
that  it  relates  to  antecedent  events.  A  '*  retrospective"  law 
has  been  defined  as  one  intended  to  aflect  transactions  which 
occurred  or  rights  which  accrued  before  it  became  operative 
as  such,  and  which  ascribes  to  them  effects  not  inherent 
in  their  nature,  in  view  of  the  law  in  force  at  the  time 
of  their  occurrence.  Bish.  Writ.  Law,  §  83 ;  Black,  Interp. 
Laws,  p.  247.  The  language  employed  in  the  statute  is, 
*'  any  viaduct  or  viaducts,**  and  must,  when  read  in  the  light 
of  the  authorities  cited,  be  held  to  include  such  as  were  then 
in  existence,  as  well  as  those  subsequently  constructed.  The 
essential  quality  of  the  police  power  as  a  governmental 
agency,  is  that  it  imposes  upon  persons  and 
*^ii*'**f  property  burdens  designed  to  pomote  the  safety 
poiiee  power.  ^^^  welfare  of  the  general  public.  It  is  one  of  the 
powers  which  has  been  reserved  by  the  people  of 
the  state,  and  which  cannot  be  surrendered,  to  require  per- 
sons and  corporations  to  so  exercise  and  enjoy  their  rights  as 
not  unnecessarily  to  injure  others.  That  the  principle  stated 
is  especially  applicable  to  existing  rights,  without  regard  to 
the  time  of  their  acquirement,  or  to  the  source  from  whence 
they  are  derived,  appears  to  us  a  self-euident  proposition  not 
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requiring  argument,   and  the  subject  will    not   thereafter  be 
further  pursued  in  this  connection. 

The  next  and  most  important  subject  of  inquiry  is  pre- 
sented by  respondent's  contention  that  the  ordinance  under 
which  the  city  proceeded  in  ordering  the  repairs  in  question 
contemplates  the  taking  of  its  property  without  due  pro- 
cess of  law,  within  the  meaning  of  the  state  and  federal 
constitutions,  and  also  impairs  the  obligation  of  the  contract 
under  which  its  track  was  laid,  and  under  which  said  viaduct 
was  constructed.  The  difficulty  attending  a  solution  of  the 
questions  presented  by  this  assignment  is  augmented  from  the 
fact  that  courts  have  not  always  observed  the  distinction  be- 
tween the  different  reserved  powers  of  the  state,  and  have 
cited  indiscriminately  cases  involving  the  police  power,  the 
taxing  power,  and  the  power  of  eminent  domain.  Nor  is  the 
confusion  on  that  account  at  all  strange  when  we  remember 
that  those  powers  all  depend  for  their  vitality  upon  a  corpmon 
principle,  viz.,  the  subordination  of  private  rights  to  the 
public  welfare — of  the  individual  to  the  community.  Of  the 
cases  frequently  cited  to  illustrate  that  principle,  many  in- 
volve an  application  of  two  or  more  of  the  powers  enumerated, 
while  in  others  the  line  of  distinction  is  by  no  means  clearly 
apparent.  Many  attempts  at  defining  the  **  police  power " 
have  been  made,  but  in  none  has  the  limit  of  its  exercise  been 
defined  with  precision.  It  is,  in  the  language  of  Chief 
Justice  Shaw  in  Com.  v,  Alger,  7  Cush.  S3,  **  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exer- 
cise.** Doubtless,  the  safe  course  to  pursue  in  attaining  the 
desired  result  is  that  which  is  characterized  by  Mr.  Justice 
Miller,  in  Davidson  v.  New  Orleans,  96  U.  S.  97,  as  **the 
gradual  process  of  judicial  inclusion  and  exclusion.'*  We 
hel5  in  Smiley  v,  MacDonald,  42  Neb.  5,  that  the  legislature 
cannot,  under  the  guise  of  a  police  regulation,  arbi-  _  .j^^ 
trarily  invade  private  property  or  personal  rights,  Botaeioakror 
but  that  the  court  must  be  able  to  perceive  some  »rbitr»ryiB- 
clear  and  real  connection  between  the  assumed  ^•■**"* 
purpose  of  the  law  and  its  actual  provisions.  The  obvious 
purpose  of  the  legislation  in  this  case,  both  state  and  muni- 
cipal, is  to  promote  the  convenience  and  safety  of  the  public 
at  a  grade  crossing,  which  is  judicially  recognized  as  a  place 
of  danger.     It  is,  in  short,  the  exercise  of  the  governmental 
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power  and  duty  to  secure  a  safe  and  necessary  highway,  and 
must  be  upheld,  if  at  all,  as  a  legitimate  exercise  of  the  police 
power  of  the  state.  The  authorities  which  fully  sustain  this 
proposition  will  be  noticed  in  the  course  of  our  further  exa- 
mination of  this  case  and  need  not  be  here  cited.  The 
questions  presented  by  this  assignment  are  in  principle  nearly 
allied,  covering  substantially  the  same  field  of  inquiry,  and 
will  for  convenience  be  considered  together. 

The  proceeding  by  the  mayor  and  council  is,  it  is  claimed, 
Due  process  of  essentially  judicial  in  character;  and,  to  use  the 
i»w-  language  of  the  respondent,  **  Such  a  proceeding, 

without  notice  to  those  concerned,  and  without  giving  them 
an  opportunity  to  be  heard,  violates  every  maxim  and  prin- 
ciple of  constitutional  government.*'  The  term  **  due  process 
of  law"  is,  like  the  **  police  power  of  the  state,"  not  suscepti- 
ble of  a  precise  definition.  However,  that  of  Judge  COOLEY 
appears  to  have  proved  the  most  acceptable  to  the  courts  of 
this  country,  viz.  :  **  *  Due  process  of  law,'  in  each  particular 
case,  means  an  exertion  of  the  powers  of  government  as  the 
settled  maxims  of  the  law  permit  and  sanction,  and  under 
such  safeguards  for  the  protection  of  individual  rights  as  these 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs."  In  Board  zf.  Collins,  46  Neb.  411,  we 
held,  in  effect,  that  the  constitutional  requirement  with  respect 
to  that  subject  does  not  imply  a  hearing  according  to  the 
established  practice  in  courts  of  common  law  or  equity,  but 
that  it  is  satisfied  whenever  the  citizen  whose  property  is 
taken  or  damaged  for  public  use  is  afforded  an  adequate 
remedy  therefor  in  a  court  of  competent  jurisdiction.  And 
the  doctrine  is  now  firmly  established,  although  after  some  di- 
versity of  opinion,  that  previous  notice  anc}  an  opportunity 
to  be  heard  by  persons  thereby  affected  is  not  indispensable 
to  a  valid  exercise  of  the  police  power,  or  the  power  to  levy 
and  collect  taxes,  whether  ac/  valorem,  by  the  ordinary  means, 
or  such  as  are  denominated  *'  special  assessments,"  and 
chargeable  against  particular  property.  In  McMillen  v, 
Anderson,  95  U.  S.  37,  Mr.Justice  MiLLER,  in  holding  that 
the  courts  of  the  United  States  could  not  be  invoked  to  pre- 
vent the  collection  of  an  alleged  illegal  license  tax  levied  by 
the  state  of  Louisiana,  on  the  ground  that  the  effect  thereof 
was  to  take  the  petitioner's  property  without  due  process  of 
law,  said:    **  It  seems  to  be  supposed  that  it  is  essential  to 
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the  validity  of  this  tax  that  the  party  charged  should  have 
been  present,  or  had  an  opportunity  to  be  present  in  some 
tribunal  when  it  was  assessed.  But  this  is  not  and  has  never 
been,  considered  necessary  to  the  validity  of  a  tax.  *  *  * 
Nor  is  the  person  charged  with  such  a  tax  without  legal 
remedy  by  the  laws  of  Louisiana.  It  is  probable  that  in  that 
state,  as  in  others,  if  compelled  to  pay  the  tax  by  a  levy  upon 
his  property,  he  can  sue  the  proper  party  and  recover  back 
the  money  as  paid  under  duress  if  the  tax  was  illegal."  True, 
it  was  said  in  Barker  v.  Omaha,  i6  Neb.  269,  that  **  notice  in 
some  form  must  be  given  a  property  owner  before  a  special 
assessment  upon  his  property  becomes  fixed  and  irrevoca- 
ble.** But  the  learned  author  of  that  opinion  did  not  say  or 
imply  that  the  means  of  redress  afforded  in  other  cases 
against  illegal  assessment  fails  to  satisfy  the  constitutional  in- 
hibition against  the  taking  of  property  without  due  process 
of  law.  What  is  meant — and  what  in  the  doctrine  of  the  author- 
ities there  cited — is  that  a  property  owner  shall,  before  being 
required  to  pay,  have  an  opportunity  to  be  heard  in  the  courts 
in  a  proceeding  instituted  by  himself,  or  by  the  municipality 
to  which  the  taxing  power  of  the  state  has  been  by  law  in- 
trusted. Although  there  are  many  cases  in  the  state  and 
federal  courts  in  harmony  with  the  opinion  of  Justice  MiLLER, 
from  which  the  foregoing  is  quoted,  and  fully  sustaining  the 
proposition  here  asserted,  we  prefer  to  confine  our  examina- 
tion of  such  as  involve  an  exercise  of  the  police  power  rather 
than  the  power  of  taxation. 

In  Woodruff  v.  Catlin,  54  Conn.  295,  it  is  said:  **The 
legislature  having  determined  that  the  intersection  of  two  rail- 
ways in  a  highway  in  the  city  of  Hartford,  at  grade,  is  a 
nuisance,  dangerous  to  life,  in  the  absence  on  the  part  either 
of  the  city  or  of  the  railroads,  may  compel  them  severally  to 
become  the  owners  of  the  right  to  lay  out  new  highways  and 
new  railways  over  such  land,  and  in  such  manner  as  will  sepa- 
rate the  grade  of  the  railways  from  that  of  the  highway  at 
intersections;  may  compel  them  to  use  the  right  for  the  ac- 
complishment of  the  desired  end ;  may  determine  that  the 
expense  shall  be  paid  by  either  corporation  alone,  or  in 
part  by  both.  *  *  *  And  it  has  the  power  to  do  all  this  for 
the  specified  purpose,  and  to  do  it  through  the  instrumen- 
tality of  a  commission*'  appointed  for  the  purpose. 

Appeal   of  New  York  &  N.  E.    R.  Co.,  58  Conn.    532,  45 


684  POLICE  POWER  [^(^i?" 

Chicago.  B.  &  Q/R  Co.  «.  City  of  Omaha 

Am.  &  Eng.  R.  Cas.  109,  involved  the  constitutionality  of  an 
act  of  the  legislature  limiting  the  amount  chargeable  to  a 
town  or  village,  on  the  separation  of  the  grade  of  a  highway 
from  that  of  a  railway  track  situated  therein,  to  one  fourth  of 
the  whole  cost  of  such  improvement.  Such  a  limitation,  it 
was  argued,  authorized  the  taking  of  the  appellant's  property 
without  due  process  of  law,  inasmuch  as  it  prevented  the 
commissioner  to  whom  the  discretion  was  intrusted  from 
apportioning  to  the  city  a  just  and  equitable  share  of  the 
burden  imposed  by  the  act.  But  the  court  held  otherwise. 
Carpenter,  J.,  speaking  for  the  court,  after  remarking  that 
the  policy  of  the  law  was  to  abolish  grade  crossings,  said; 
**  Legislation  on  this  subject  assumes  that  each  party,  in  the 
discharge  of  its  duty,  is  concerned  in  creating  the  danger,  and 
that  each  may  justly  be  required  to  contribute  to  the  expense 
of  its  removal,  or  that  either  may  be  required  to  pay  the  whole, 
and,  if  each  contributes,  that  the  proportion  which  each  shall 
pay  may  be  determined  by  the  legislature  in  each  case  as  it 
arises,  or  by  general  rule  by  itself,  or  by  a  delegation  of  its 
power  to  the  railroad  commissioners.  This  exercise  of  power 
is  justifiable  on  the  ground  that  government  itself,  in  the  dis- 
charge of  its  governmental  duties,  undertakes  to  remove  the 
danger,  and  does  it  in  the  same  manner  and  through  the  same 
instrumentalities  that  it  provides  and  maintains  highways 
through,  and  at  the  expense  of,  the  towns  and  other  corpora- 
tions. So  far  as  towns  are  concerned,  it  is  a  duty  that  has 
ever  devolved  upon  them  to  keep  the  highways  reasonably 
safe.  They  are  compelled  to  act  without  compensation  or 
pecuniary  profit.  Their  sole  motive  is  the  public  welfare. 
Railroad  companies,  in  some  sense,  are  but  the  agents  of  the 
government  in  affording  to  the  public  a  more  expeditious  and 
vastly  improved  method  of  travel.  *  *  *  Unlike  towns,  they 
do  not  act  upon  compulsion,  but  by  choice.  Their  motive  is 
private  gain.  Public  benefit  is  incidental.  *  *  *  They  con- 
tribute largely  to  the  danger,  and  the  state  may  well  require 
them  to  contribute  largely  to  its  removal.  *  *  *  Requiring 
the  railroad  company  to  pay  three  fourths  of  the  expense, 
however  just  it  might  be  to  require  the  town  to  pay  more  than 
one  fourth,  is  not  a  matter  of  which  the  railroad  company  can 
legally  complain."  That  doctrine  was  reasserted  by  the  same 
court  in  Appeal  of  New  York  &  N.  E.  R.  Co.,  62  Conn.  527, 
which  was,  upon  proceedings  in  error  to  the  supreme  court  of 
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the  United  States,  affirmed,  and  the  validity  of  the  act  in 
question  expressly  upheld.  See  151  U.  S.  556.  In  the 
opinion  last  referred  to  this  language  was  used  by  Chief  Justice 
Fuller  :  *  *  Nor  is  there  necessarily  such  denial,  nor  an  infringe- 
ment of  the  obligation  of  contracts,  in  the  imposition  upon 
them  [railway  companies],  in  particular  instances,  of  the  entire 
expense  of  the  performance  of  acts  required  in  the  public 
interest,  in  the  exercise  of  legislative  discretion.  Nor  are 
they  thereby  deprived  of  property  without  due  process  of  law, 
by  statutes  under  which  the  result  is  ascertained  in  a  mode 
suited  to  the  nature  of  the  case,  and  not  merely  arbitrary  and 
capricious;  and  that  the  adjudication  of  the  highest  court  of 
a  state,  that  in  such  particulars  a  law  enacted  in  the  exercise 
of  the  police  power  of  the  state  is  valid,  will  not  be  reversed 
by  this  court  on  the  ground  of  an  infraction  of  the  constitu- 
tion of  the  United  States.**  And  substantially  similar  views 
are  expressed  by  that  court  in  Missouri  Pac.  R.  Co.  v,  Humes, 
115  U.  S.  512,  22  Am.  &  Eng.  R.  Cas.  557,  and  Eldridge  v. 
Frezevant,  16  Sup.  Ct.  345. 

In  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  529,  a  reg- 
ulation of  the  board  of  health  for  the  disinfecting  of  certain 
vessels  and  goods  imported  therein,  at  the  owner's  expense, 
was  assailed  on  the  ground  that  no  provision  was  by  law  made 
for  a  hearing,  or  for  review  by  appeal  or  otherwise.  But  the 
court  pronounced  the  regulation  a  reasonable  one,  and  defensi- 
ble as  an  exercise  of  the  police  power  of  the  state. 

In  Com.  V.  Roberts,  155  Mass.  281,  an  act  required  all 
buildings  used  for  a  designated  purpose  to  be  supplied  with 
sufficient  water-closet  connections.  It  was  held,  although 
there  was  no  provision  for  notice  or  hearing,  that  said  act  was 
a  valid  exercise  of  the  police  power,  and  applicable  to  build- 
ings erected  before  its  enactment  as  well  as  to  those  subse- 
quently constructed. 

In  People  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569,  the  appel- 
lant company  was  required  to  construct  a  bridge  over  a  turn- 
pike road,  on  the  ground  that  the  state  may,  under  the  powers 
reserved  to  the  legislature,  impose  upon  railroad  corporations 
such  additional  burdens  as  are  essential  to  the  public  welfare. 

In  State  v.  Railway  Co.,  33  Kan.  176,  20  Am.  &  Eng.  R. 
Cas.  45,  the  power  of  the  city  of  Atchison  to  compel  the 
respondents  to  construct  viaducts  was  sustained  under  legisla- 
tion substantially  like  that  here  involved.      Referring  to  the 
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subject  of  notice,  the  court,  by  VALENTINE,  J.,  observed: 
''  We  might,  however,  say  that  we  do  not  think  it  is  neces- 
sary that  the  city  should  have  given  the  railroad  company 
notice  before  passing  the  ordinance  requiring  them  [respon- 
dents] to  construct  the  viaduct.  Notice  afterwards,  with  an 
opportunity  on  the  part  of  the  railroad  companies  to  contest 
the  validity  of  the  ordinance,  and  the  right  of  the  city  to 
compel  them  to  construct  the  viaduct,  is  sufficient." 

But  the  clearest  and  most  satisfactory  exposition  of  the 
subject  is  found  in  Health  Department  of  New  York  t^.  Rector 
of  Trinity  Church,  145  N.  Y.  32,  which  was  an  action  to 
recover  a  penalty  under  a  statute  requiring  all  tenement  houses 
to  be  supplied  with  water  on  each  floor  occupied,  or  intended 
to  be  occupied  by  one  or  more  families,  whenever  so  directed 
by  the  board  of  health.  The  statute  made  no  provision  for 
notice  to  property  owners,  and  none  was  in  fact  given,  while 
it  was  admitted  that  it  w^ould  cost  the  respondent  a  consider- 
able sum  of  money  to  comply  with  the  order  of  the  board. 
In  the  opinion  of  Peckham,  J.,  it  is  said:  **  The  legislature  has 
power,  and  has  exercised  it  in  countless  instances,  to  enact  gen- 
eral laws  upon  the  subject  of  the  public  health  or  safety,  without 
providing  that  the  parties  who  are  to  be  affected  by  those  laws 
shall  first  be  heard  before  they  shall  take  effect  in  any  particu- 
lar case.  ^*  *  *  The  fact  that  the  legislature  has  chosen  to 
delegate  a  certain  portion  of  its  power  to  the  board  of  health 
*  *  '"  would  not  alter  the  principle,  nor  would  it  be  necessary 
to  provide  that  the  board  should  give  notice  and  afford  a  hear- 
ing to  the  owner  before  it  made  such  order."  And  in  answer 
to  the  argument  that  the  effect  of  the  act  was  to  impair 
contract  obligations  the  same  learned  judge  said:  **  Laws  and 
regulations  of  a  police  nature,  although  they  may  disturb  the 
enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensation  for  such  disturb- 
ance. They  do  not  appropriate  private  property  for  public 
use,  but  simply  regulate  its  use  and  enjoyment  by  the  owner. 
If  he  suffer  injury  it  is  either  damninn  absque  injuria y  or,  in 
the  theory  of  the  law,  he  is  compensated  for  it  by  sharing  in 
the  general  benefits  which  the  regulations  are  intended  and 
calculated  to  secure."  See,  also,  i  Dill.  Mun.  Corp.  (4th 
Ed.)  §  141,  and  note;  Com.  v,  Alger,  7  Cush.  83;  Baker  z*. 
City  of  Boston,  12  Pick.  184;  Thorpe  v.  Railroad  Co.,  27 
Vt.  140;   Tied.  Lim.  §  124;   Prent.  Police  Powers,  pp.67,  58 
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And  the  principle  which  underlies  all  of  the  cases  cited  was 
distinctly  recognized  by  this  court  in  State  v.  Railroad  Co., 
29  Neb.  412,  42  Am.  &  Eng.  R.  Cas.  248. 

It  will  not,  of  course,  be  contended  that  the  power  of  the 
legislature  is  in   that  respect  absolute,  or  that   it  may  at  will 
impose  upon  property  burdens  so  unreasonable  ^s 
to  work  a  practical  confiscation.     There  is,  as  all  auttopre- 
admit,  a  limit    beyond  which  it   cannot    go,   and  TMe  enforce, 
within  which  it  will  be  confined  by  the    judicial  J|»«"' •'•*»'• 
power  of  the  state.      Prent.  Police  Powers,  p.  31  ; 
Minnesota  v.  Barber,  136  U.  S.  313.     But  it  is  unnecessary, 
if  it  were  possible,  to  point  out  the   boundary  line  between 
reasonable  and  unreasonable  exactions.      It  is  enough  that  the 
courts  will  not  interfere  to  prevent  the  enforcement  of  statutes 
on  account  of  any  mere  difference  of  opinion  between  them 
and  the  law-making  branch  of  the  government  respecting  the 
wisdom  or  necessity  of  particular  measures. 

To  summarize    briefly,    we  conclude    from   the    foregoing 
authorities,   and  many  others  examined,   that  the  legislation 
assailed  in  this  cause  is  a  valid  exercise  of  the  police  power  of 
the  state  over  the  subject  to  which  it  applies ;   that  it  does  not 
authorize  the    appropriation    of    the    respondent's   property 
without  due  process  of  law,   in  a  constitutional  sense,  since 
the  latter  is  able  to  invoke  the  equal  protection  of  the  law  by 
any  appropriate  proceeding,  and  because  it  did  in  fact  put  in 
issue,  by  the  answer,  both  the  validity  of  the  ordinance,  and 
the  reasonableness  of  the  amount  apportioned  to  it 
for  the  repair  of  the  viaduct  in  question.      Nor  is  Poiiee  power 
such  legislation  violative  of  any  contract  obligation,    inherent  in 
since  the  power  to  subserve  the  general  welfare  of  ■®^«*^'«"*y- 
the  people  by  all  needful  and  proper  regulations  in 
the  interest  of  health  and  safety  cannot  be  bartered  away  by 
contract  or  otherwise.     Such  power  is  inherent   in  the  sover- 
eignty of  the  state,  and  may  be  asserted  directly  by  the  legisla- 
ture, or  may,  in  the  absence  of  constitutional  restriction  upon 
the  subject,  be  delegated  to  the  several  municipal 
corporations  or  other  agencies  provided  for  its  exer-   Police  power 
cise.    The  single  purpose  of  the  legislation,  whether  maybedeie- 
contemplating  the  erection  or  reconstruction  of  the  ^^^^ 
viaduct,  is  to  reduce  to  a  minimum  the  danger  to 
life  and   limb  for  which  the   railroad  companies  are   chiefly 
responsible,  and  it  is  not  unreasonable  to  require  the  parties  to 
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maintain  the  street  in  a  condition  of  safety,  for  whose  benefit 
and  convenience  it  was  originally  rendered  unsafe. 

The  argument  assailing  the  ordinance  on  the  ground  that  it 
requires  the  respondent  to  repair  the  south  one  third  of  the 
Ordinance        viaJuct,     instead    of    contributing    a    designated 

part  of  the  entire  cost,  is,  we  think,  without  merit. 
Section  48,  above  set  out,  confers  upon  the  mayor  and  council 
of  the  city  plenary  powers  with  respect  to  the  subject.  They 
may,  by  ordinance,  determine  the  proportion  of  the  viaduct 
and  approaches  to  be  constructed  by  two  or  more  railroad 
companies  owning  or  operating  separate  lines  of  track  to  be 
crossed  thereby,  or  may  determine  the  cost  thereof  to  be  borne 
by  each.  The  ordinance,  if  not  within  the  letter  of  the  city*s 
charter,  is  clearly  within  its  declared  scope  and  purpose.  But, 
in  the  absence  of  any  statute  regulating  the  manner  of  appor- 
tioning the  cost  of  such  repairs,  it  cannot  be  said  that  the 
plan  adopted  is  either  so  inequitable  or  unreasonable  as  to 
amount  to  an  abuse  of  the  discretion  conferred  upon  the 
officers  of  the  city.  Equally  groundless  is  the  contention 
that  the  city  was  required  to  proceed  against  the  Chicago, 
Rock  Island  &  Pacific  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad   Companies,  then  engaged  in  operating,  jointly 

with  the  Union  Pacific  Company,  certain  tracks 
Legseesnot  belonging  to  the  latter,  across  Eleventh  street,  and 
parties.^         under  said  viaduct.     The  statute,  as  we  have  seen, 

authorizes  the  city  to  require  two  or  more  railroad 
companies  owning  or  operating  separate  lines  of  track  to  erect, 
construct,  reconstruct,  or  repair  viaducts.  If  we  admit  the 
companies  named,  as  lessees  of  the  Union  Pacific  Company  to 
be  within  the  terms  of  the  act,  it  does  not  follow  that  they 
are  in  any  sense  necessary  parties  to  the  proceeding,  since  the 
city  might  still  have  proceeded  against  the  owners  of  the  tracks 
operated  by  them.  Such  is  the  plain  and  necessary  inference 
from  the  language  of  the  statute. 

Lastly,  it  is  argued  that,  conceding  the  respondent's  duty 

to  repair  the  viaduct  as  commanded  by  the  ordi- 
Mandamvg.       nance,  such  duty  is  not  one  which  will  be  enforced 

by  means  of  the  writ  of  mandamus.  By  reference 
to  section  48  of.  the  city's  charter,  it  will  be  observed  that 
authority  to  proceed  by  mandamus,  or  other  appropriate  pro- 
ceedings, is  therein  expressly  conferred.  But,  independent 
of  that  provision,  mandamus  has  long  been  recognized  as  an 
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appropriate  remedy,  if  not  the  only  adequate  remedy,  in  cases 
of  like  character.  Indeed,  so  firmly  is  that  rule  established  by 
the  decisions  of  this  court  as  not  to  admit  of  a  doubt  at  this 
time.  See  State  v.  Railroad  Co.,  17  Neb.  647;  Id,,  18  Neb. 
512;  State z/.  Railroad  Co.,  27  Neb.  694,  44  Am.  &  Eng.  R. 
Cas.  189;  State  v.  Railroad  Co.,  29  Neb.  412,  42  Am.  &  Eng. 
R.  Cas.  248.  We  discover  no  error  in  the  record,  and  the 
judgment  of  the  district  court  is  affirmed.     Affirmed. 


Fuller 
Lake  Shore  &  M.  S.  R.  Co. 

{Supreme  Court  of  Michigan^  March  24,  1896.) 

Construction  of  Cattle-guards  not  Negligence. — The  construction  of  a 
cattle-guard,  where  it  is  not  required  by  law,  is  not  negligence. 

Cattle-guards  are  among  Assumed  Risks  of  Railway  Employment. — 
Cattle-guards  are  common  incidents  and  hazards  of  railroad  employ- 
ment, and  the  risks  attendant  upon  them  are  assumed  by  entering  the 
service  of  the  railroad  company. 

Case  at  Bar. — A  railroad  company  is  not  liable  for  the  death  of  a 
brakeman,  caused  by  his  stepping  into  a  cattle-guard,  while  uncoupling 
cars. 

Error  to  Lenawee  county  circuit  court.     Affirmed.' 

Watts,  Bean  &  Smith,  for  appellant. 

C  E,  Weaver  {Geo.  C.  Greene  and  O.  G.  Getzen-Danner^  of 
counsel),  for  appellee. 

Hooker,  J. — ^The  plaintiff's  intestate  was  injured,  and 
died,  by  reason  of  stepping  into  a  cattle-guard,  while  engaged 
in  an  attempt  to  uncouple  cars  in  a  train,  upon  which  he  was 
brakeman.  This  action  was.  brought  to  recover  damages, 
upon  the  ground  that  the  defendant  negligently  maintained 
**a  dangerous  pitfall,  i.e.,  a  culvert,  22  inches  deep,  partly 
covered  with  timber,  but  leaving  openings  6  inches  wide  be- 
tween said  timber  upon  its  track."  The  circuit  judge  directed 
a  verdict  for  the  defendant,  and  the  plaintiff  appealed. 

Counsel  for  the  plaintiff  concedes  that,  if  the  law  required 
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the  defendant  to  maintain  the  pit  at  that  place,  the  plaintiff 

should  not  recover.  The  pit  was  a  cattle-guard. 
Constrnetion  The  law  requires  the  railroad  company  to  maintain 
**^^rd"r  t  fences  between  its  right  of  way  and  adjoining  lands, 
negligence.       excepting,  only,  station  grounds.     It  also  requires 

the  maintenance  of  cattle-guards  at  highway  cross- 
ings. This  cattle-guard  was  not  placed  at  a  highway  crossing, 
but  was  400  or  500  feet  south  of  Hamilton  street,  at  a  point 
where  the  ordinary  right  of  way  joined  the  railroad  station 
grounds,  which  were  much  wider  than  the  space  used  for  the 
main  track  further  south.  Without  such  cattle-guard  there 
would  have  been  nothing  to  prevent  cattle  from  straying  from 
the  streets  upon  the  station  grounds,  and  thence  south  upon 
the  track.  The  defendant  was  obliged  to  fence  its  right  of 
way  from  the  point  where  this  cattle-guard  was  built.  To 
have  left  it  without  a  cattle-guard  would  have  left  a  narrow 
pocket,  500  or  600  feet  long,  into  which  animals  might  freely 
enter,  and  from  which  they  could  not  escape  at  any  other 
point.  The  obvious  intent  of  the  legislature,  in  providing  for 
fences  and  cattle-guards,  is  to  exclude  animals  from  entering 
upon  the  track.  The  fence  keeps  them  from  entering  from 
adjoining  premises;  the  cattle-guards  from  entering  from  the 
highways.  But  station  grounds  are  exempt,  for  the  general 
convenience  of  the  company  and  the  public.  And,  as  cattle- 
guards  would  be  useless  at  streets  crossing  station  grounds,  it 
is  the  uniform  custom,  as  all  know,  to  locate  them  upon  the 
boundaries  of  station  grounds  instead,  as  was  done  in  this 
case ;  and  we  think  it  right  and  proper  that  this  should  be 
done.  Within  reasonable  bounds,  a  railroad  company  may 
extend  its  station  grounds,  and,  ordinarily,  the  limits  fixed  by 
the  company  must  govern.  In  this  case  they  were  plainly 
fixed  at  this  point,  and  we  think  it  was  not  negligence  to  con- 
struct a  cattle-guard  there,  and  there  is  force  in  the  claim  that 
it  was  a  duty. 

Again,  the  undisputed  proof  shows  that  this  accident  oc- 
curred beford  5  o*clock,  on  a  day  in  May;   that  the  fireman 

upon  the  engine  could  distinguish  the  deceased, 
Cattie-goards  ^"^  ^ee  his  legs  and  hand  as  he  walked,  while 
Areasanmed  watching  to  take  Signals  from  him.  He  had  walked 
risks.  jjy  ^j^jg  cattle-guard,  in  close  proximity  to  it,  three 

or  more  times,  while  engaged  in  switching  that  day. 
He  threw  the  switch,  which  was  near  to  the  cattle-guard,  be- 
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ing  only  33  feet  distant,  that  the  train  might  back  onto  the 
main  track;  and,  if  he  did  not  see  the  cattle-guard,  he  was 
heedless  in  the  extreme.  It  was  his  duty  to  take  notice  of 
the  track  upon  which  he  was  at  work,  and  we  have  no  doubt 
that  he  was  aware  of  the  existence  of  the  cattle-guard ;  but, 
whether  he  was  or  not,  cattle-guards  were  required  by  law, 
and  existed  at  intervals,  from  one  end  of  the  road  to  the  other. 
They  were  common  incidents  and  hazards  of  his  employment, 
and  we  must  hold  that  he  assumed  the  risks  attendant  upon 
them  when  he  entered  the  service  of  the  defendant.  He  en- 
tered between  the  cars,  a  few  feet  from  this  cattle-guard,  while 
they  were  in  motion.  Experiencing  difficulty  in  lifting  the 
pin,  he  walked  along  between  the  cars  until  his  more  watchful 
companions,  expecting,  momentarily,  to  see  him  emerge  to 
avoid  the  cattle-guard,  stopped  the  train,  lest  he  be  hurt;  but, 
as  it  proved,  it  was  a  moment  too  late.  This  is  one  of  those 
unfortunate  casualties,  attendant  upon  railroading,  which,  as 
yet,  no  adequate  means  has  been  found  to  prevent.  The 
learned  circuit  judge  took  this  view  of  the  case. 

A  point  is  made  here  upon  the  fact  that  there  was  no  fence, 
extending  from  the  cattle-guard  to  the  line  fence,  upon  the 
east  side;  but  we  think  it  is  without  force.  The  fence  upon 
the  west  side  was  there,  and  material  was  in  the  yard  to  re- 
build that  upon  the  east  side ;  but  we  think  it  is  not  incum- 
bent to  build  fences  to  advise  employes  of  the  existence  of 
cattle-guards.  They  have  another  purpose.  The  cattle-guard 
was  plainly  visible,  and  at  a  place  where  the  proof,  as  well  as 
common  experience,  shows  it  was  to  have  been  expected. 
The  judgment  is  affirmed.     The  other  justices  concurred. 
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State  (Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor) 

City  of  Cape  May  et  al. 

(Supreme  Court  of  New  Jersey^  April  i,  1896.) 

Right  to  Construct  Street  Railway  Conferred  by  Ordinance! — The  right 
to  grant  to  a  street  railway  company  permission  to  construct  its  tracks 
and  operate  its  road  in  the  streets  of  the  city  of  Cape  May  is  vested,  by 
the  city  charter  and  other  statutes,  in  the  mayor  and  city  council  by 
ordinance;  and,  without  an  ordinance  conferring  such  right,  the  con- 
struction and  operation  of  such  a  railway  would  be  unlawful. 

Permission  to  Construct  Street  Railway  Must  be  Strictly  Followed. — If 
sidings  or  turnouts  are  provided  for  in  the  ordinance,  then  only  such  as 
are  so  provided  for  can  be  constructed,  and  any  extension  of  those  pro- 
vided for,  or  connection  between  them,  would  be  illegal;  and  if  the 
manner  of  construction  be  substantially  changed,  then  the  railway  com- 
pany can  be  dealt' with  as  if  no  right  of  construction  or  operation  had 
ever  been  granted  at  all,  and  the  unlawful  construction  can  be  removed 
as  an  obstruction,  without  judicial  intervention,  by  the  summary  action 
of  the  municipal  authorities  having  the  control  and  regulation  of  the 
streets. 

Street  Railway  Company  Entitled  to  Hearing  before  Enactment  of  Ordi- 
nance Providing  for  Summary  Removal  of  its  Track. — Where  a  street 
railway  company  has  in  good  faith  constructed  its  tracks,  sidings,  and 
turnouts  upon  a  street,  by  virtue  of  an  ordinance  under  which  it  claims 
it  had  the  right  to  construct  in  the  manner  adopted,  and  such  construc- 
tion was  made  without  objection  by  the  municipal  authorities,  before 
an  ordinance  can  be  enacted  which  determines  adversely  the  right  of 
such  construction  on  the  part  of  the  company,  and  provides  for  a  sum- 
mary removal  of  its  tracks,  turnouts,  or  sidin^fs,  notice  must  be  given  to 
the  company,  aud  an  opportunity  for  a  hearmg  be  afforded.  Without 
such  notice  and  opportunity  for  hearing  before  the  enactment  of  the 
ordinance,  the  proceedings  for  its  enactment  and  the  ordinance  will  be 
adjudged  invalid,  and  set  aside. 

Certiorari  on  the  relation  of  the  Cape  May,  Delaware  Bay 
&  Sewell's  Point  Railroad  Company  against  the  city  of  Cape 
May  and  others  to  review  a  resolution  and  ordinance  of  said 

city. 

This  certiorari  brings  up  for  review  a  certain  resolution  and 
ordinance  of  the  city  of  Cape  May. 

The  resolution  was  adopted  by  the  city  council  of  the  city 
of  Cape  May,  June  4,  1895,  and  is  as  follows: 
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**  Whereas  the  Delaware  Bay,  Cape  May  &  Sewell's  Point 
Railroad  Company,  without  the  sanction  or  author- 
ity  of  the  city  council,  on  the  twenty-eighth  day  of 
May,  last,  made  an  extension  of  its  road  by  laying  an  addi- 
tional track  on  Beach  avenue  from  the  Sea  Breeze  Hotel 
westward  to  the  end  of  Beach  avenue  drive,  a  distance  of  about 
fifteen  hundred  feet,  the  effect  of  which  is  injurious  to  said 
Beach  avenue,  and  the  right  of  the  traveling  public :  There- 
fore be  it  resolved,  that  the  said  railroad  company  be  notified 
and  requested  by  the  street  committee  to  remove  said  exten- 
sion at  once,  and  if  they  shall  refuse  to  comply  with  such 
notice  and  request,  that  said  committee  shall  be  empowered 
and  directed  to  employ  counsel  and  take  legal  measures  in 
behalf  of  the  city  to  enforce  the  same." 

The  ordinance  was  adopted  by  the  city  council  on  June  13, 
1895,  and  is  as  follows: 

**An  ordinance  relating  to  the  railroad  encroachments  and 
obstructions  on  Beach  avenue. 

*' Section  I.  Be  it  ordained  and  enacted  by  the  inhabitants 
of  the  city  of  Cape  May  in  city  council  assembled,  and  it  is 
hereby  enacted  by  the  authority  of  the  same:  That  the  ex- 
tension to  their  street  railroad  which  the  Cape  May,  Delaware 
Bay  &  Sewell's  Point  Railroad  Company  made  on  the  twenty- 
eighth  day  of  May,  1895,  on  Beach  avenue,  from  the  Sea 
Breeze  Hotel,  westward  to  the  end  of  Beach  Avenue  drive, 
without  sanction  or  authority  of  the  city  council,  is  an  unlaw- 
ful obstruction  and  incumbrance  in  and  upon  said  avenue; 
and  the  street  committee  is  hereby  authorized  and  directed  to 
remove  the  same,  and  the  mayor  of  the  city  is  hereby  requested 
to  aid  and  assist  the  said  committee  in  the  enforcement  of 
this  ordinance  according  to  the  duty  imposed  upon  him  by 
the  city  charter.** 

Section  2  of  this  ordinance  provides  that  it  shall  take  effect 
immediately. 

Under  the  general  railroad  law  of  this  state  the  Delaware 
Bay  &  Cape  May  Railroad  Company  was  incorporated  in  the 
year  1879,  ^^^  Cape  May  &  Schellinger  Landing  Railroad 
Company  was  incorporated  in  the  year  1881,  and  the  Cape 
May  &  Seweirs  Point  Railroad  Company  was  incorporated  in 
the  year  1880.  After  these  incorporations,  the  Schellinger 
Landing  Railroad,  under  foreclosure  proceedings,  purchased 
the  Sewell's  Point  Railroad.  These  railroads  became  consoli- 
8  (N.  8.)  A.  «&  E.  R.  Gas.— 88 
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dated  under  the  name  of  the  Cape  May,  Delaware  Bay  & 
Seweirs  Point  Railroad  Company,  and  filed  the  map  of  its 
road  in  the  office  of  the  secretary  of  state,  as  the  true  location 
of  such  railroad.  This  location  includes  Beach  avenue  in  the 
city  of  Cape  May,  upon  which  street  it  is  operated  as  an  elec- 
tric street  railway  by  virtue  of  an  ordinance  adopted  by  the 
city  council  of  the  city  of  Cape  May,  and  approved  by  the 
mayor  on  June  29,  1892.  This  latter  company -is  the  prose- 
cutor of  this  writ,  and  it  contends  that  all  tracks,  with  all 
turnouts  and  sidings,  up  to  the  time  of  the  suing  out  of  this 
writ,  were  constructed  by  virtue  of  the  grant  or  license  of  the 
ordinance  of  June  29,  1892,  and  in  accordance  with  the 
terms  thereof.  The  track  along  Beach  avenue  was  constructed 
in  the  year  1893.  It  consisted  of  a  single  track  on  Beach 
avenue.  At  that  time  the  company  constructed  a  siding  or 
turnout  at  about  or  abreast  of  what  is  known  as  the  **Sea 
Breeze  Hotel,"  on  Beach  avenue,  of  nearly  500  feet  in  length, 
and  another  siding  or  turnout,  of  about  the  same  length,  on 
the  same  street,  below  an  intersecting  street  called  **  Broad- 
way." On  or  about  the  28th  of  May,  1895,  it  lengthened 
these  two  turnouts  or  sidings,  which  were  about  500  feet  apart, 
until  they  came  into  connection  with  each  other,  thus  render- 
ing it  one  siding,  or  turnout,  or  double  track,  of  about  1500 
feet  in  length.  This  addition  of  track  gave  rise  to  the  resolu- 
tion and  ordinance  now  under  review,  the  city  council  claim- 
ing that  such  connection,  or  extension  as  it  is  called  in  the 
ordinance,  was  not  within  the  terms  of  the  ordinance  of  June 
29,  1892,  and  therefore  unlawful.  The  ordinance  of  June 
29,  1892,  was  offered  in  evidence  as  **An  ordinance  giving 
consent  to  the  Cape  May  &  Schellinger  Landing  Railroad 
Company  to  lay  and  operate  its  railroad  and  regulate  the  same, 
approved  June  29,  1892."  No  copy  of  it  has  been  included 
in  the  return  to  the  writ,  or  submitted  in  the  evidence. 

E,  A.  Armstrongs  for  the  prosecutor. 
D,  J,  Pancoasty  for  defendants. 

LiPPlNCOTT,  J.  (after  stating  the  facts). — ^The  prosecutor 
©f  this  writ,  a  railroad  corporation  organized  under  the  general 
laws  of  this  state,  is  in  the  operation  of  an  electric  street  rail- 
way, for  the  carriage  of  passengers,  in  the  city  of  Cape  May, 
under  and  by  virtue  of  an  ordinance  approved  June  29,  1892. 
There  is  no  contention  on  the  part  of  the  street  railway  com- 
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pany  that  it  is  vested  with  any  power  to  operate  a  street  rail- 
road on  Beach  avenue,  in  the  city  of  Cape  May,  without  the 
consent  of  the  proper  city  authorities.  The  right  to  grant 
the  license  or  permission  to  use  this  street  for  this  purpose  is 
vested  in  the  city  council,  and  without  such  con- 
sent it  is  conceded  that  its  use  would  be  unlawful.   *****»' **>«•»" 

strnct  street 

This  power  is  vested  in  the  city  council  by  the  railway  con- 
charter.  P.  L.  1875,  p.  206,  §  19.  Reference  is  ^•r'*<i«»J 
also  made  to  P.  L.  1886,  p.  185  ;  Supp.  Revision,  ^'  """• 
PP-  364^  365,  §  4;  P.  L-  1893,  p.  144,  §  i;  P.  L.  1894,  p. 
374.  The  prosecutor,  in  the  operation  of  a  street  railway, 
can,  in  the  city  of  Cape  May,  exercise  no  greater  or  other 
rights  than  those  conferred  by  the  ordinance  of  June  29, 
1892,  nor  could  it  construct  its  road  or  tracks  in  any  other 
mode  than  is  provided  by  that  ordinance ;  and  if  this  connec- 
tion or  extension  of  its  sidings  or  turnouts  originally  con- 
structed on  this  street  was  not  within  the  terms  of  that  ordi- 
nance, or  was  contrary  to  its  prohibitions,  then  such  connec- 
tion formed  an  unlawful  obstruction  and  incumbrance  upon 
said  street,  and  rendered  the  railway  company  subject  to  its 
removal  by  some  proper  form  of  legal  procedure.  The  ordi- 
nance granting  the  consent  to  construct  must  be  strictly  fol- 
lowed in  the  preservation  of  the  public  right  to  the  highway. 
If  sidings  or  turnouts  are  provided  for  in  the  ordinance,  then 
only  such  as  are  so  provided  for  can  be  constructed ;  and  if 
none  are  provided  for,  then  none  can  legally  exist,  and  any 
extension  of  those  provided  for,  or  connection  between  them, 
would  certainly  be  outside  the  provisions  of  the  ordinance, 
and  an  unjustifiable  interference  with  public  right.  The  ordi- 
nance, if  it  does  not  contain  certainty  as  to  the  construction 
of  tracks,  curves,  sidings,  turnouts,  and  other  requirements 
for  the  street  railway,  would  be  invalid.  Kennelly  v.  Mayor, 
etc.,  of  Jersey  City,  57  N.  J.  292.  In  these  respects  the  or- 
dinance must  not  be  vague,  and,  if  it  is  so,  it  can  give  no 
right  of  construction  whatever.  Id,  The  protection  of  the 
public  right  requires  this  degree  of  certainty.  The  tracks 
must  be  constructed  in  the  streets  on  the  lines  which  have 
been  designated  in  the  ordinance,  and  no  other  lines  can  be 
followed.  People  v.  Barnard,  48  Hun,  57.  The  provisions 
of  the  ordinance  are  held  to  be  mandatory,  and  to  be  strictly 
followed.  Finch  v.  Railway  Co.,  87  Cal.  597-600.  This 
rule  is  enforced  with  the  same  strictness  when  applied  to  turn- 
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outs,  side  tracks,  or  switches,  which  cannot  be  constructed 
unless  authorized  by  ordinances  or  statute.  Concord  v.  Con- 
cord H.  R.  R.,  65  N.  H.  30,  38  Am.  &  Eng.  R.  Cas.  425. 

I  understand  these  rules  to  have  been  laid  down  by  Mr. 
Justice  Dixon  in  Kennelly  v.  Mayor,  etc.,  of  Jersey  City, 
supra ;  and,  besides,  the  ordinance,  in  order  to  be  a  valid 
„  ,  .  *  warrant  for  the  construction  of  a  street  railway, 
eonstrnct  must  have  Certainty  in  these  respects.  Now,  it 
itrMtraUwAy  must  foUow  that  this  permission  by  ordinance  to 
rr  "•"'  construct  and  maintain  a  street  railway,  according 
to  a  given  construction,  and  upon  a  given  location, 
can  confer  no  authority  to  construct  according  to  another 
mode,  or  upon  another  location;  and  if  another  method  of 
construction  is  undertaken,  or  another  location  attempted  to 
be  occupied,  the  railway  company  can  be  dealt  with  precisely 
as  if  no  right  of  way,  or  right  of  construction  and  operation, 
had  ever  been  granted  at  all.  And,  without  speaking  at  all 
of  the  many  other  remedies  which  can  be  applied  to  correct 
such  a  situation,  I  think  it  is  clear,  both  by  reason  as  well  as 
by  authority,  that  the  tracks,  switches,  turnouts,  or  sidings, 
or  other  unauthorized  constructions,  may  be  removed  without 
judicial  intervention.  The  usual,  ordinary  police  intervention 
can  be  had,  or  it  can  be  accomplished  by  the  action  of  the 
constituted  municipal  authorities  having  the  control  over  the 
streets.  Borough  of  Stamford  v.  Stamford  Horse  R.  Co.,  56 
Conn.  381,  36  Am.  &  Eng.  R.  Cas.  140.  It  is  apparent  that 
such  a  rule  is  salutary,  and  one  perhaps  often  necessary  to  be 
invoked  for  a  full  as  well  as  beneficent  measure  of  protection 
to  the  public,  in  these  days  when  it  too  often  happens  that 
the  public  highways  are  taken  possession  of  without  legal 
right,  and  in  disregard  of  constituted  municipal  authority. 
We  are  not  unmindful  of  the  existence  of  cases  which  require 
judicial  intervention  in  order  to  settle  disputed  claims  of  right. 
These  cases  are  easily  distinguished  from  those  in  which  the 
usurpation  or  violation  of  law  is  at  once  apparent,  for  it  is 
only  in  these  latter  cases  that  the  summary  police  intervention 
IS  justifiable.  New  York  &  L.  B.  R.  Co.  v.  Mayor,  etc.,  of 
Borough  of  South  Amboy,  57  N.  J.  L.  252. 

There  are  many  reasons  urged  for  the  reversal  of  the  reso- 
lution and  ordinance  under  review,  which  have  not  been  con- 
sidered or  determined.  The  infirmity  presented  by  the  first 
reason  of  the  prosecutor  is  that  the  resolution,  which  is  only  a 
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tender  to  the  ordinance,  and  the  ordinance,  were  enacted  with- 
out notice  to  the  prosecutor  or  opportunity  to  be 
heard  in  the  matter.  The  resolution  and  ordinance  gt^^t  rAiiwiy 
were  adopted  without  notice  to  the  prosecutor,  compaByeu- 
and  without  affording  an  opportunity  for  a  hearing,  wtieii  to  notice. 
The  return  and  evidence  show  this  to  be  true, 
and,  under  the  circumstances  of  this  case,  this  omission  ren- 
ders the  proceedings  of  the  city  council  in  the  matter  fatally 
defective.  This  error  is  a  fundamental  one.  The  street  rail- 
road company,  it  is  conceded,  laid  its  track  and  these  two 
turnouts  or  sidings  previous  to  May  28,  1895,  under  the  grant 
of  the  ordinance  of  June  13,  1892.  This  track  and  the  sidings 
had  existed  there,  and  had  been  in  use  by  the  company,  with- 
out objection  on  the  part  of  the  city  council,  from  the  early 
part  of  1893.  On  May  28,  1893,  as  appears  by  the  evidence, 
the  company  connected  these  two  sidings.  This  connection 
was  made  in  the  usual  manner,  and  without  device  or  conceal- 
ment, and  the  company  contends  that  it  was  done  in  confor- 
mity to  the  provisions  of  the  ordinance  of  1892.  This  ordi- 
nance is  not  before  the  court ;  but  it  is  noticeable  that  the  de- 
fendants do  not,  in  the  evidence,  dispute  the  contention  of  the 
company,  nor  do  they,  by  any  proof,  attempt  to  show  that  it 
was  not  in  conformity  to  the  ordinance  under  which  the  prose- 
cutor claims.  It  is  true  that  the  ordinance  of  removal  of  June 
13,  1895,  declares  that  it  was  made  without  the  consent  of 
the  city  council;  but,  beyond  this  assertion,  no  proof  exists 
disputing  the  position  of  the  railway  company.  The  con- 
struction was  not  such  as  actually  excluded  the  public  from 
the  use  of  the  street  to  any  extent  whatever,  and,  at  the  time 
of  the  passage  of  the  resolution  and  ordinance  under  review, 
the  company  was  in  the  operation  of  the  street  railway  upon 
this  connection  or  extension.  There  is  nothing  in  the  case  to 
show  that  the  construction  was  not  made  in  good  faith.  Un- 
der these  circumstances,  and  the  status  acquired  by  the  prose- 
cutor, the  adoption  of  an  ordinance  of  the  character  of  the  one 
in  question  was  an  adjudication  that  this  status  was  an  unlaw- 
ful obstruction"  and  incumbrance  upon  the  avenue  upon  which 
this  construction  or  extension  had  been  made ;  and  the  force 
and  effect  given  to  such  adjudication  was  that  it  should  at 
once  be  forcibly  and  summarily  removed,  and  this  adjudica- 
tion at  once  deprived  the  railway  company  of  the  right  to 
further  operate  its  street  railway  over  this  extension,  and  ex* 
tinguished  the  status  by  it  before  that  time  acquired. 
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The  proceedings  of  the  city  council  in  the  adoption  of  this 
ordinance  were   taken  without    any  notice  whatever  to  the 
prosecutor.     Conceding  the  ordinance  to  be  one  within  the 
general  powers  of  the  city  council  to  adopt  by  a  legal  proceed- 
ing, yet  the  proceeding  was  one  resulting  in  an  adjudication 
of  the  legal   rights  of  the  prosecutor.     The  exercise  of   its 
franchise,  as  well  as  its  rights  of  private  property,  were  called 
in  question  by  these  proceedings,  and  the  result  was  an  adju- 
dication that  the  prosecutor  be  summarily  divested  of  both. 
It  must  be  manifest,  upon  reason  as  well  as  by  authority,  that 
such  a  proceeding,  leading  to  such  a  determination,  so  conclu- 
sively and  effectively  detrimental  to  the  rights  of  the  prose- 
cutor, should  not  have  been  taken  without  reasonable  notice 
to  the  prosecutor,  and  an  opportunity  for  it  to  be  heard  in  re- 
lation to  the  subject-matter.     The  validity  of  such  a  deter- 
mination must  be  made,  among  other  essential  requisites,  to 
depend  upon  notice  and  opportunity  to  be  heard.     The  pro- 
ceeding was  one  directly  aimed  at  the  prosecutor,  and  involved 
private  rights,   and  the  ordinance  had  an  immediate  effect, 
which  was  both  summary  and  forcible,  in  the  removal  of  the 
tracks  of  the  company  and  the  suspension  of  the  operation  of 
its  road.     Attorney-General  v,  Chicago  &  E.  R.  Co.,  112  111. 
520.     The    municipal    authorities    cannot    legally    substitute 
their  arbitrary  judgment  for  a  judicial  declaration  of  forfeiture. 
Easton,  S.  E.  &  W.  E.  P.  R.  Co.  v.  City  of  Easton,  (1890) 
133  Pa.  St.  505,  43  Am.  &  Eng.  R.  Cas.  253;  Asheville  St. 
R.   Co.  V,   City  of  Asheville,   109  N.   Car.  688;   Stevant  v. 
Ashtabula,  (1892)  2  St.  Ry.  Rev.  186.     In  such  cases  there 
must  be  notice,  either  actual  or  constructive,  in  accordance 
with   the    charter  or  prior  legal  proceedings.      I    Dill   Mun. 
Corp.  (4th  Ed.),  p.  418,  ^§  348-350.     Where  the  ordinance 
affects  a  property  right,  it  is  necessary  to  give  actual  notice, 
or  prescribed  constructive  notice,  to  owners,  as  a  prerequisite 
to  its  adoption.     Athletic  Ass'n  v.  City  of  New  Brunswick, 
55  N.  J.  L.  279;    Kennelly  v.  Mayor,  etc.,  of  Jersey  City,  57 
N.  J.  L.  293.      It  is  clear  that  the  proceedings  of  the  city 
council  in  the  enactment  of   this  resolution  and  ordinance, 
being  without  notice  to  the  prosecutor,  were  without  legal 
warrant.     The. proceedings  of  the  city  council  in  the  adoption 
of  the  ordinance,  and  the  resolution  and  ordinance,  must  be 
set  aside,  with  costs. 
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Heller 

V. 

Chicago  &  G.  T.  R.  Co. 

(Supreme  Court  of  Mich^an,  March  31,  1896.) 

Carriage  of  Live  Steele — Liability  of  Common  Carrier* — A  carrier  of  live 
stock  is  not  liable  as  a  common  carrier. 

Risks  Assumed  by  Shipper. — A  shipper  of  live  stock  assumes  all  the 
ordinary  risks  of  transportation  and  any  injury  which  may  result  from 
the  cramped  and  crowded  condition  of  the  cattle,  from  their  restiveness, 
viciousness,  exhaustion,  hunger,  and  thirst  during  their  transportation, 
and  also  from  the  jars  and  concussions  incident  to  starting  and  stopping 
the  train. 

Duties  of  Carrier  of  Live  Stocki— It  is  the  duty  of  a  carrier  of  live 
stock  to  transport  the  car  and  its  contents  with  ordinary  prudence,  care, 
and  skill,  and  with  reasonable  dispatch. 

Custom  of  Sending  Caretaker  with  Cattle. — The  custom  of  sending  a 
caretaker  with  cattle  is  universal  and  becomes  a  part  of  the  contract  of 
shipment,  and  the  shipper  assumes  all  risks  and  injuries  resulting  from 
his  failure  to  comply  with  this  custom. 

Declaration  Containing  Several  Grounds  of  Negligence.— Where  a  dec- 
laration contains  several  grounds  of  negligence,  it  is  the  duty  of  the 
court  to  instruct  the  jury  as  to  those  upon  which  alone  recovery  can  be 
based  and  to  eliminate  the  others. 

Error  to  Saginaw  county  circuit  court.     Reversed, 

Plaintiff's  firm,  of  which  he  is  the  survivor,  purchased  some 
cattle  at  the  stock  yards  in  Chicago.  His  agent  ordered  a  car 
from  the  defendant  company,  in  which  to  ship  them.  The 
car  was  furnished,  and  was  33  feet  long  and  8  feet  wide  upon 
the  inside.  Into  this  car  were  loaded  24  steers,  weighing 
25,800  pounds,  or  1075  pounds  each.  The  defendant  was 
not  responsible  for  the  loading.  Plaintiff  could  put  in  as 
many  or  as  few  cattle  as  he  chose.  The  car  was  to  be  shipped 
over  the  defendant's  road  to  Flint,  Mich.,  and  from 
thence  over  the  Flint  &  P^re  Marquette  Railway  c»~"t»t^- 
to  Saginaw.  The  usual  time  for  the  performance  of  the 
journey  was  from  24  to  32  hours.  The  loaded  car  was  then 
delivered  to  the  defendant  for  transportation.  The  train  con- 
sisted of  24  cars,  the  others  being  loaded  with  hogs.     The 
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car  left  Chicago  at  2  130  P.M.,  March  14th,  and  reached  Sagi- 
naw at  4:15  A.M.,  March  i6th.  Plaintiff  furnished  no  man  to 
accompany  the  cattle  and  take  care  of  them  on  the  route. 

The  train  was  supplied  with  air  brakes,  the  same  as  are  in 
use  on  passenger  trains,  so  that  stops  and  starts  could  be 
made  with  as  little  jar  or  jerk  as  possible.  On  arriving  at  a 
station  called  **Hazlitt  Park,"  toward  noon  of  the  15th,  the 
conductor  discovered  that  three  of  the  cattle  were  down,  and 
that  they  all  appeared  restless  and  uneasy.  He  testified  that 
the  car  was  overloaded,  that  he  wired  the  superintendent  for 
a  larger  car,  and  asked  for  instructions.  On  arriving  at  Ban- 
croft, 19  miles  further,  about  noon,  in  obedience  to  instruc- 
tions, this  car  of  cattle  was  sidetracked,  the  cattle  taken  out, 
watered,  fed,  and  rested  1 1  hours,  a  larger  car  furnished,  the 
cattle  loaded  in  it,  and  the  journey  completed.  Before  arriv- 
ing at  Bancroft  one  steer  had  died.  His  body  was  removed, 
and  it  was  reloaded  in  the  large  car  with  the  other  cattle,  and 
shipped  to  Saginaw.  The  cattle  were  delivered  in  bad  con- 
dition, their  flesh  bruised,  some  ribs  broken,  and  one  dead. 
Plaintiff  brought  suit  to  recover  damages  for  the  injury,  and 
obtained  a  verdict  of  $150.  The  declaration  contains  six 
counts,  some  based  upon  the  common-law  liability  of  the 
defendant  as  a  common  carrier,  and  others  based  upon  alleged 
negligence.  The  court,  in  its  instructions,  eliminated  the 
counts  as  to  the  common-law  liability,  and  left  it  to  the  jury 
to  determine  under  the  first  two  counts,  whether  the  defend- 
ant was  guilty  of  negligence  which  caused  the  injury.  These 
two  counts  are  substantially  the  same.  On  account  of  the 
importance  of  the  case,  we  quote  the  allegation  of  negligence 
in  full.     It  is  as  follows: 

**  Yet  the- said  defendant,  not  regarding  its  said  duty  in  that 
behalf,  did  not  carry  and  convey  said  cattle  in  said  car  of  said 
defendant  from  said  Chicago  to  said  Saginaw,  with  such  reason- 
able dispatch  and  care,  and  did  not  feed,  water,  and  properly 
care  for  the  same,  but  wholly  failed  and  neglected  to  do  so. 
That  said  cattle,  after  being  so  placed  in  said  car  at  said 
Chicago  at  said  time,  to  wit,  7  o'clock  in  the  forenoon  of  the 
14th  day  of  March,  1893,  were  carried,  and  said  car  was 
hauled,  negligently,  and  with  such  want  of  reasonable  care 
and  dispatch,  by  said  defendant,  from  said  Chicago  to  said 
Saginaw,  that  said  car  did  not  arrive  at  said  Saginaw  until, 
to  wit,  10  o'clock  in  the  forenoon  of  the  i6th  day  of  March, 
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1893;  and  that  said  defendant,  contriving  and  wilfully  intend- 
ing to  injure  and  defraud  the  said  Gustav  Heller,  surviving 
partner  of  Mary  Hubert  and  Gustav  Heller,  as  aforesaid, 
negligently  and  carelessly,  and  without  reasonable  dispatch, 
hauled  said  car,  containing  said  cattle,  from  said  Chicago  to 
said  Saginaw,  without  devoting  any  care  or  attention  to  said 
cattle  whatever,  without  food,  water,  change  of  position,  or 
care.  Said  cattle  had  not  been  fed  or  watered  since  leaving 
said  Chicago  as  aforesaid,  and  could  not,  owing  to  their  posi- 
tion in  said  car,  lie  down.  That  the  weather  during  all  of 
said  time  was  extremely  cold.  That  said  cattle  were  contin- 
uously in  said  car  from  said  7  o'clock  of  the  forenoon  of  said 
14th  day  of  March,  1893,  until  10  o'clock  in  the  forenoon  of 
the  1 6th  day  of  March,  1893,  without  food,  water,  care,  or 
opportunity  to  lie  down,  and  without  adequate  protection 
from  the  extreme  cold,  and,  owing  to  their  number,  were 
during  all  that  time  in  a  cramped  and  uncomfortable  position 
in  said  car;  and  that  said  cattle,  by  reason  of  such  neglect 
and  delay  in  transportation  as  aforesaid,  and  want  of  food, 
water,  and  care,  and  long  confinement  in  said  car  in  said 
cramped  and  uncomfortable  position,  and  without  any  fault 
or  negligence  on  the  part  of  said  Gustav  Heller,  surviving 
partner  of  the  said  Mary  Hubert  and  Gustav  Heller,  suffered 
greatly  thereby,  and  became,  by  reason  of  said  cold  weather, 
want  of  food,  water,  room,  and  care,  sick,  sore,  lame,  weak, 
bruised,  jammed,  gored,  ribs  broken,  and  disordered,  and 
so  remained  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  and  became  and  were  greatly  reduced  in  value.  And 
by  reason  of  the  neglect  and  delay  of  defendant  in  transport- 
ing said  cattle  as  aforesaid,  and  the  sickness  and  suffering 
occasioned  by  the  delay,  and  by  said  cold  and  want  of  food, 
water,  and  care  as  aforesaid,  one  of  said  cattle  of  and  belong- 
ing to  said  Gustav  Heller,  surviving  partner  of  said  Mary 
Hubert  and  Gustav  Heller,  aforesaid,  and  of  the  value  of  $55, 
was  found  dead  when  said  car  arrived  at  Saginaw  as  aforesaid. 
Six  other  cattle  were  badly  bruised  all  over,  jammed,  gored, 
and  their  ribs  broken  and  damaged  to  the  extent  of  Si 80. 
Thirteen  others  were  jammed,  bruised,  gored,  and  lacerated, 
and  in  a  weak,  damaged,  and  dying  condition,  and  damaged 
to  the  extent  of  $135." 

The  fact  is  established  beyond  controversy  that  it  is  cus- 
tomary for  shippers  of  live  stock  to  send  a  man  with  the  train 
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to  look  after  their  cattle,  to  keep  them  upon  their  feet,  and 
to  attend  to  watering  and  feeding  them.  No  neglect  is  shown 
in  the  management  of  the  train,  unless  it  is  to  be  inferred 
from  the  fact  of  the  injury  to  the  animals.  There  was  no 
collision,  and  those  in  charge  of  the  train  testified  that  it  was 
run  in  the  usual  manner,  and  without  accident,  from  Chicago 
to  Flint. 

Z.  C  Stanley  {£,  IV,  Meddaugh  and  Geer  &  Williafns^  of 
counsel),  for  appellant. 

Ferdinand  Brncker  and  Chauncey  H.  Gage,  for  appellee. 

Grant,  J.  (after  stating  the  facts). — It  is  of  importance  to 
state  what  grounds  of  negligence  are  set  forth  in  the  declara- 
tion. They  are  as  follows:  (i)  Delay  in  transit;  (2)  failure 
to  feed,  water,  and  properly  care  for  them;  (3)  in  keeping 
them  in  the  car  from  7  o'clock  on  March  14th  until  10  o'clock 
on  March  i6th,  without  food,  water,  care,  or  opportunity  to 
lie  down,  and  without  adequate  protection  from  the  cold ;  (4) 
placing  them  in  the  car  in  a  cramped  and  uncomfortable 
position.  The  declaration,  in  summing  up  the  cause  of  the 
injury,  states  that  it  was  ''occasioned  by  the  delay,  and  by 
said  cold,  and  want  of  food,  water,  care,  and  room.*'  Upon 
these  allegations,  or  some  of  them,  must  rest  the  plaintiff's 
right  of  recovery. 

We  will  first  note  those  which  must  be  eliminated:  {a) 
Plaitiff  suffered  nothing  by  delay,  and  did  not  upon  the  trial, 
and  does  not  now,  ask  recovery  upon  that  basis.  The  cattle 
were  not  kept  in  the  car,  as  charged,  but  were  removed  and  fed 
and  watered  within  the  time  required  by  the  interstate  com- 
merce law  of  the  United  States.  Rev.  St.  U.  S.  §  4386. 
They  were  properly  watered  and  fed.  Those  in  charge  of  the 
cattle  at  Bancroft  so  testified.  There  is  no  evidence  to  the 
contrary,  and  nothing  to  impeach  the  witnesses,  {b)  He 
cannot  recover  for  want  of  room.  If  the  car  was  overloaded, 
this  was  his  own  fault.  Plaintiff  conceded  this,  and  claimed 
that  the  car  was  not  overloaded.  The  court  properly  in- 
structed the  jury  that,  if  overloading  was  the  cause  of  the 
injury,  plaintiff  could  not  recover,  {c)  Defendant  was  not 
responsible  for  any  injury  from  the  cold  weather,  nor  was 
there  any  evidence  that  the  cattle  suffered  from  the  cold. 

There  is,  therefore,  left  only  the  question  whether  the 
defendant  performed  its  duty  in  properly  caring  for  the  ani- 


'^r'cS!!^']  carriers  op  live  stock  603 

Heller  «.  Chicago  &  G.  T.  R.  Co. 

mals,  for  want  of  care  is  the  only  basis  upon  which  a  recovery 
can  be  had.  It  is  not  alleged  or  claimed  that  there  was  negli- 
gence in  the  management  of  the  train.  This  brings  ],ui,iiit7  m 
us  to  the  important  questions:  What  risk  did  plain-  co««oa 
tiff  assume  ?  And  what  duty  did  defendant  owe  to  *'"*•'• 
plaintiff  in  the  care  of  the  property  committed  to  it  for  trans- 
portation? The  court  instructed  the  jury  that  the  defendant 
was  not  liable  as  a  common  carrier.  Such  has  been  the  rule 
in  this  state  for  the  last  25  years.  Railroad  Co.  v.  McDonough, 
21  Mich.  165.  The  able  opinion  in  that  case  was  written  by 
the  late  Mr.  Justice  Christiancy,  and  is  exhaustive  in  both 
its  reasoning  and  the  authorities  cited.  While  it  is  usually 
sufficient  to  refer  to  the  authority,  yet  the  reason  there  given 
is  so  cogent  and  forcible  in  its  application  to  this  case  that  I 
am  constrained  to  quote  parts  of  it :  '*  Animals  have  wants  of 
their  own  to  be  supplied;  and  this  is  a  mode  of  conveyance 
at  which,  from  their  nature  and  habits,  most  animals  instinc- 
tively revolt ;  and  cattle  especially,  crowded  in  a  dense  mass, 
frightened  by  the  noise  of  .the  engine,  the  rattling,  jolting, 
and  frequent  concussions  of  the  cars,  in  their  frenzy,  injure 
each  other  by  trampling,  plunging,  goring,  or  throwing  down ; 
and  frequently,  on  long  routes,  their  strength  exhausted  by 
hunger  and  thirst,  fatigue,  and  fright,  the  weak  easily  fall  and 
are  trampled  upon,  and,  unless  helped  up,  must  soon  die. 
Hogs,  also,  swelter  and  perish.  It  is  a  mode  of  transporta- 
tion which,  but  for  its  necessity,  would  be  gross  cruelty,  and 
indictable  as  such. 

The  risk  may  be  greatly  lessened  by  care  and  vigilance,  by 
feeding  and  watering  at  proper  intervals,  by  getting  up  those 
that  are  down,  and  otherwise.  But  this  imposes  a  degree  of 
care  and  an  amount  of  labor  so  different  from  what  is  required 
in  reference  to  other  kinds  of  property  that  I  do  not  think 
this  kind  of  property  falls  within  the  reasons  upon  which  the 
common-law  liability  of  common  carriers  was  fixed.'*  The 
court  further,  in  discussing  what  these  carriers  would  naturally 
do  if  they  were  common  carriers  or  held  themselves  out  as 
such,  said  that  they  (the  carriers)  **  myst  employ  a  corps  of 
men  skilled  in  the  care  and  management  of  stock,  a  business 
quite  foreign  in  its  character  from  that  of  operating  a  railroad, 
and  that  they  must  make  many  other  provisions  to  guard 
against  injury  and  risk  which  are  not  required  for  other  prop- 
erty generally  transported  by  railroads. 
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Now,  we  must  shut  our  eyes  to  what  is  notorious  to  all 
business  men,  or  we  must  take  judicial  notice,  as  I  think  we 
are  bound  to  do,  that  this  is  not  the  mode,  and  such  are  not 
the  principles,  upon  which  this  great  and  rapidly  increasing 
business  of  transporting  live  stock  to  an  eastern  market  is 
generally,  if  at  all,  done  upon  the  railroads  of  this  state  (if, 
in  fact,  in  any  other  of  the  western  states).  I  think  we  are 
also  bound  to  know  that,  if  this  business  were  done,  in  this 
mode  and  upon  these  principles,  and  could  be  done  in  no 
other  way,  and  the  railroads  were  to  be  held  responsible  as 
insurers  for  all  damage  not  caused  by  the  act  of  God  or  the 
public  enemies  (which  is  strictly  the  common-law  liability),  or 
by  the  viciousness  of  some  particular  animal  or  animals  in  the 
mass,  which  would  be  a  ludicrous  distinction  applied  to  a  car 
load  of  cattle,  or  for  all  such  as  might  be  prevented  by  human 
agency,  the  railroad  companies,  to  indemnify  themselves 
against  such  risks  and  the  extraordinary  expenses  of  this  mode 
of  doing  the  business,  must,  of  course,  demand  a  much  higher 
freight ;  and,  if  they  can  be  compelled  to  carry  at  all  in  this 
way,  they  must  provide  themselves  with  all  the  conveniences 
I  have  mentioned,  and  keep  on  hand  a  special  corps  of  experi- 
enced stockmen;  and,  being  compelled  to  keep  them,  and 
having  gone  to  the  expense  of  the  necessary  conveniences,  it 
would  then  be  for  their  interest  to  charge  the  higher  freight 
in  all  cases,  and  refuse  to  carry  upon  any  other  terms.  And, 
in  this  manner,  those  who  would  prefer  to  take  the  care  and 
risk  upon  themselves  for  a  lower  freight  would  be  deprived  of 
the  opportunity.  The  law  of  common  carriers  is  founded' 
mainly  upon  considerations  of  public  policy,  and  these  con- 
siderations, therefore,  should  not  be  overlooked.  On  the 
other  hand,  if  the  drover,  with  a  sufficient  force  of  his  own 
men,  experienced  in  the  proper  management  of  the  cattle, 
goes  upon  the  same  train  free  of  charge,  in  a  drover's  car,  pro- 
vided for  that  purpose,  and  has  the  entire  charge,  care,  and 
management  of  the  cattle,  and  the  responsibility  for  care  and 
injury  incident  to  that  mode  of  transportation,  the  company 
only  furnishing  the  proper  cars  and  motive  power,  and  being 
responsible  only  for  their  sufficiency,  and  the  proper  mode  of 
making  up  and  running  the  train,  it  is  manifest  there  will  be 
much  less  liability  to  injury  or  loss,  and  that  the  companies 
can  afford  to  carry  the  cattle  at  greatly  reduced  rates.  This, 
undoubtedly,  is  the  mode  substantially,  in  which  this  branch 
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of  business  is  carried  on  generally  upon  the  railroads  of  this 
state,  and  probably  other  western  states,  so  far  as'  relates  to 
the  transportation  of  cattle  to  an  eastern  market, — sometimes 
by  special  contract,  setting  forth  the  terms,  as  in  a  bill  of 
lading,  receipt,  or  ticket,  and  sometimes  only  by  the  uniform 
course  of  business  as  adopted  by  the  company,  and  acted 
upon  by  their  employers." 

PlaintiflF  assumed  all  the  ordinary  risks  of  transportation  and 
all  injury  which  resulted  from  the  cramped  and  crowded  con- 
dition of  the  cattle,  from  their  restiveness,  viciousness,  ex- 
haustion, hunger,  and  thirst  during  their  transpor- 
tation,  and  also  from  the  jars  and  concussions  ?;*%'^'- 
incident  to  starting  and  stopping  the  train.  The 
defendant  owed  the  duty  to  transport  the  car  and  its  contents 
with  ordinary  prudence,  skill,  and  care,  and  with  reasonable 
dispatch.  It  was  understood,  and  was  a  part  of  the  contract, 
that  the  car  was  to  be  transported  within  the  usual  time  of 
from  24  to  32  hours,  and  that  the  defendant  was  under  no 
obligation  to  unload,  water,  and  feed  the  cattle  transported 
within  that  time.  Upon  ascertaining  that  plaintiff  had  no  one 
in  charge  of  the  cattle,  it  would  undoubtedly  have  been  the 
duty  oi  the  defendant  to  unload  and  water  and  feed  them 
when,  from  any  cause  it  was  unable  to  transport  and  deliver 
them  within  the  usual  time.  The  defendant,  upon  ascertain- 
ing the  condition  of  the  cattle  (whether  because  the  conductor 
found  that  he  could  not  deliver  them  within  the  usual  time, 
or  not,  is  immaterial),  unloaded  and  took  care  of  the  cattle 
in  a  proper  manner.  In  doing  this  it  performed  its  entire 
duty  towards  the  plaintiff. 

The  court  instructed  the  jury  that  the  custom  of  the  shipper 
to  send  a  care  taker  was  universal,  that  it  was  established 
beyond  controversy,  that  it  applied  to  this  case,  that  it 
became  a  part  of  the  contract,  and  that  plaintiff  was  bound 
by  it.  The  court  failed  to  instruct  the  jury  as  to 
the  effect  of  this  custom.     The  plaintiff  assumed  €■»*•«• 

all  those  risks  and  injuries  resulting  from  his  failure  to  comply 
with  this  custom  to  send  a  care  taker.  One  of  the  principal 
reasons  why  some  one  should  be  employed  to  keep  constant 
watch  of  animals,  while  in  these  cars,  is  that  it  is  dangerous 
for  one  to  lie  down.  It  is  therefore  necessary  that  all  be  kept 
standing,  and,  if  one  gets  down,  that  he  should  be  gotten  up 
as  soon  as  possible.     The  danger  from  one  lying  down  is 
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apparent.  He  is  apt  to  be  trampled  upon,  his  flesh  bruised 
and  bones  broken,  and  he  is  also  a  constant  menace  to  those 
who  are  standing.  The  plaintiff  not  only  did  not  send  such  a 
care  taker,  but  he  did  not  request  the  defendant  to  assume 
such  care,  did  not  notify  it  that  he  was  sending  no  care  taker, 
nor  request  its  agents  in  charge  of  the  train  to  exercise  any 
supervision  or  care  over  them.  He  therefore  assumed  all  the 
risks  from  the  failure  upon  his  part  to  comply  with  the  custom. 
This  custom  was  recognized  by  this  court  as  early  as  1867. 
McMillan  z/.  Railway  Co.,  16  Mich.  109.  The  conductor  and 
brakeman  of  this  train  had  other  constant  and  important 
duties  to  perform  in  its  management.  To  impose  upon  them 
the  additional  duty  of  looking  after  24  cars  of  live  stock,  and 
to  see  that  the  animals  were  kept  in  proper  condition  and 
position,  would  be  unreasonable  and  not  a  duty  assumed  by 
this  defendant.  The  rates  of  transportation  are  fixed  with  a 
view  to  the  universal  custom  that  the  shipper  must  perform 
this  duty  if  he  desires  it  to  be  performed,  or  make  a  special 
contract  with  the  carrier  to  do  so.  Kimball  v.  Railroad  Co., 
26  Vt.'2  58.  Now,  it  is  evident  that  such  a  care  taker  could 
have  watched  these  cattle,  and  prevented  this  injury,  whether 
they  were  overloaded  or  not.  For  this  neglect  the  plaintiff 
alone  is  responsible,  and  it  bars  his  recovery.  In  German  v. 
Railroad  Co.,  38  Iowa  127,  the  defendant  was  held  liable 
because  it  shipped  some  of  the  plaintiff's  cars  without  notice 
to  him,  and  thus  prevented  him  from  accompanying  them  as 
he  intended.  The  defendant  was  properly  held  liable  for  not 
taking  the  care  which  the  owner  would  have  taken,  had  he  not 
been  prevented  from  occupying  the  train. 

It  is  insisted  by  the  defendant  that  this  car  was  overloaded, 
that  this  caused  the  injury,  and  that  such  overloading  was 
negligence  per  se.  As  already  shown,  the  plaintiff  alone  was 
responsible  for  the  manner  of  loading.  Nine  witnesses,  expe- 
rienced in  the  transportation  of  cattle,  testified  that  the  car 
was  overloaded.  The  plaintiff,  his  agent  who  shipped  them, 
and  two  other  witnesses  gave  their  opinions  that  the  car  was 
not  overloaded.  The  defendant  admitted  that  it  would  have 
been  impossible  to  get  another  animal  in  the  car.  One  of 
plaintiff's  witnesses  had  had  experience  from  1 871  to  1876, 
in  the  summer  time,  in  shipping  and  driving  cattle  in  the 
Indian  Territory.  His  impression  was  that  the  cars  which 
were  then   used  were  33  feet  long,  but  he  said  he  might  be 
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mistaken.  He  would  not  say  that  even  27  cattle  were  too 
many  to  put  in  such  a  car.  He  also  testified  that  it  would  be 
dangerous  to  ship  cattle  without  some  one  in  charge  of  them. 
The  conductor,  upon  investigation,  determined  that  the  car 
was  too  small,  and  put  his  company  to  the  expense  of  send- 
ing a  larger  one  with  which  to  complete  the  journey.  Aside 
from  the  opinions  of  the  witnesses,  the  fact  is  that,  when 
these  cattle  were  placed  in  the  customary  manner,  crosswise 
of  the  car,  each  one  had  only  i6i  inches  in  which  to  stand, 
and  that,  whether  standing  crosswise  or  in  any  other  manner, 
each  animal  had  but  1 1  square  feet  of  room.  It  requires  the 
opinion  of  no  witness  to  inform  us  that  each  animal  was  more 
than  i6i  inches  in  thickness,  and  that  they  could  not  stand  in 
this  crowded  condition  without  their  ribs  being  compressed 
within  a  space  less  than  their  natural  limits.  Animals  so 
situated  are  completely  helpless,  and  the  weaker  ones  must 
soon  become  exhausted,  and  fall  down.  One  had  died,  and 
the  two  others  which  were  down  lay  apparently  lifeless,  be- 
fore they  had  been  in  transit  24  hours.  Speaking  for  myself, 
I  do  not  hesitate  to  ^ay  that  such  loading  was  negligence  per 
se,  and,  under  the  laws  of  this  state,  would  be  indictable  as 
cruelty  to  animals.  Inasmuch,  however,  as  the  determina- 
tion of  this  question  is  not  essential,  and  some  of  my  brethren 
are  of  the  opinion  that  there  was  a  conflict  of  evidence,  which 
was  proper  for  the  determination  of  the  jury,  we  do  not  pass 
upon  it.  Under  the  case  made  by  the  evidence,  the  court 
should,  as  requested,  have  directed  a  verdict  for  the  defend- 
ant. 

It  is  contended  that  it  was  negligence  for  the  defendant  to 
place  the  body  of  the  dead  steer  in  the  car  at  Bancroft,  and 
that  injury  resulted  from  this  act.  It  is  evident  that  most  of 
the  injury  was  done  before  the  original  car  reached  Bancroft, 
and,  as  already  stated,  the  plaintiff  was  responsible  for  this. 
It  is  impossible  to  determine  what,  if  any,  injury  was  caused 
after  the  car  left  Bancroft.  If  this  act  was  negligence,  it  was 
clearly  the  duty  of  the  plaintiff  to  show  what  injury,  if  any, 
resulted  therefrom.  He  could  not,  in  any  event,  recover  for 
an  injury,  part  of  which  was  caused  by  his  own  neglect,  with- 
out showing  that  which  resulted  from  defendant's  subsequent 
negligence.  No  such  act  of  negligence  is  alleged,  and  qucere 
whether  he  can  recover  without  alleging  it.  Plaintiff  knew 
the  position  of  this  dead  animal  in  the  car  when  delivered, 
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and,  knowing  it,  there  is  much  force  in  the  position  that  he 
should  have  alleged  it. 

In  the  event  of  a  new  trial,  it  is  proper  to  note  some  other 
errors  that  were  committed,  upon  the  basis  that  a  case  may 
be  made  which  should  be  left  to  the  jury.     The  court  failed 
to  instruct  the  jury,  as  it  should  have  done,  what  acts  charged 
in  the  declaration  should  be  eliminated  from  their  considera- 
tion.   The  court  left  it  to  the  jury  upon  the  general  statement 
that  the  defendant  was  liable  *  *  if  it  did  not  give  that  care  to 
the  cattle  which  it  should  have  given,  and  did  not 
^  ,     ^,         handle  them  with  that  degree  of  care  to  convey 
them  safely  and  without  injury.      Where  a  declara- 
tion contains  several  grounds  of  negligence,  it  is 
the  duty  of  the  court  to  instruct  the  jury  as  to  those  upon 
which,  alone,   recovery  can  be  based,  and  to  eliminate  the 
others.     The  court  should,  as  requested,  have  instructed  the 
jury  that  the   defendant   did   not   undertake  to   render  the 
additional  service  of  watching  and  starting  the  cattle  up,  so  as 
to  prevent  any  sinking  down  and  getting  under  the  feet  of  the 
others,  or  prevent  their  unduly  crowding  and  injuring  one 
another;  that  plaintiff  assumed  any  damage  or  loss  that  might 
be  occasioned   by  want  of  an  attendant,   and  also  all   that 
resulted  from  the  nature,  restiveness,  and  viciousness  of  the 
animals.     The  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

Long,  C.J.,  and   Hooker  and   Moore,  JJ.,  concurred 
with  Grant,  J.     Montgomery,  J.,  concurred  in  the  result. 


.  t 
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Grimmer 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania,  April  6,  1896.) 

Plaintiff  and  companion,  being  strangers  in  the  locality,  inquired 
their  way  to  a  certain  station,  and  were  told  10  follow  a  well-beaten  path 
along  the  railroad  track  to  the  station.  Following  this  path  as  directed, 
in  the  dark,  they  came  to  an  obstruction  placed  on  the  path  by  the 
defendant  and  at  the  same  time  became  aware  of  an  approaching  train. 
Plaintiff  became  dazed  with  fright,  stumbled,  was  struck  and  thrown 
into  an  excavation  20  feet  deep,  suffering  injuries  which  necessitated  the 
amputation  of  his  leg.  Held,  that  the  negligence  of  the  company  was 
not  the  proximate  cause  of  plaintiff's  injury. 

Appeal  from  Philadelphia  county  court  of  common  pleas. 
Affirmed, 

The  following  statement  has  been  taken  from  appellant's 
paper  book: 

**  Action  of  trespass  for  personal  injuries.  Plaintiff  and 
companion,  after  dark  on  October  31,  1893,  being  strangers 
to  the  locality,  were  on  Darkrun  lane.  They  in- 
quired their  way  to  Wissinoming  station,  and  were  CMeiuted. 
told  to  follow  a  well-beaten,  hard,  white-clay  path  to  the 
station.  Pursuing  it  in  the  darkness  nearly  to  its  end,  and 
when  close  to  the  station,  distinguishable  by  its  lanterns, 
they  suddenly  encountered  a  dimly  perceptible  obstruction, 
like  timbers,  around  which  the  path  led  to  the  right.  Taking 
one  or  two  steps  more,  they  immediately  became  aware  that 
they  were  on  *  a  structure  of  some  kind.'  Simultaneously 
plaintiff  saw  an  engine  coming,  and,  although  he  was  not  on 
the  track,  still  he  realized  he  was  too  close  for  safety.  The 
obstruction  barred  escape  to  the  left.  A  freight  train  was 
passing  on  the  right.  There  was  no  time  to  retreat.  He 
became  dazed  with  fright,  stumbled,  was  struck,  and  thrown 
into  an  excavation  twenty  feet  deep.  His  companion  saved 
himself  by  leaping  into  the  excavation. 
8  (N.  8.)  A.  &  E.  R.  Ciis  —SO 
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Wissinoming  station  is  where  Comly  street  crosses  the  rail- 
road.    One  or  two  hundred  yards  south,  Darkrun  lane  also 
crosses  the   railroad.     There   was  no  open  street  by  which 
passengers  living  on  the  west  side  of  the  track  could  reach  the 
station  from  Darkrun  lane.    But  this  hard,  well-beaten,  white- 
clay  path  was  the  means  of  access.      It  began  at   Darkrun 
lane,  ran  parallel  with  the  tracks,  about  eighteen  feet  west  of 
them,  within  the  defendant's  right  of  way,  and  ended  at  the 
station  platform  on  the  further  side  of  Comly  street.      It  was 
continuously  used  for  many  years  by  the  public,  and  especially 
by  the  inhabitants  of  Fosterville,  as  the  way  to  the  station ; 
and  was  recognized  by  defendant,   which  even  constructed 
steps  of  ties  to  reach  the  path  at  a  point  where  it  was  higher 
than  the  back  date  of  an  abutting  property  owner.     At  the 
time  of  the  accident,  Comly  street  was  being  excavated  for  an 
undergrade  crossing,  and  the  defendant  placed  the  obstruction 
on  the  path  just  south  of  the  street.     During  the  progress  of 
the  work  the  path  became   defined  around  the  obstruction, 
and  across  Comly  street,  at  first  on  a  strip  of  dirt  left  un- 
excavated  on  the  west  side  of  the  track.     As  the  work  pro- 
ceeded  this  was  dug  away,  and   people  had   to  cross  by  a 
temporary    trestle,    on   which   were    the    tracks    themselves. 
Finally  the  work  was  completed,  the  street  reopened  at  the 
depressed  grade,  the  path  closed  and  obliterated,  and  Key- 
stone street,  parallel  with  the  railroad,  was  opened  to  Darkrun 
lane  instead.    But  on  the  night  of  the  accident  the  path,  which 
was  wholly  on  defendant's  land,  was  maintained  open  at  the 
Darkrun  lane  end,  and  entirely  without  any  watchman,  bar, 
or  warning  throughout  its   length,  all  the  way  to  obstruction 
described,  which  was  close  to  Comly  street,  near  the  station 
and  hence  almost  at  the  path's  end.      Here  the  path  wound 
around  the  obstruction^  and  immediately  upon  the  trestle,  and 
the  narrow  strip  of  dirt  between  the  tracks  and  the  excavation. 
The  plaintiff's  right  leg  was  amputated  below  the  knee." 

**  Specification  of  error:  The  learned  court  erred  in  enter- 
ing a  nonsuit,  and  in  discharging  a  rule  to  take  it  off." 

Allan  //".  Ga?igcwer  and  Thomas  Learnings  for  appellant* 
David  W,  Sellers,  for  appellee. 

Per  Curiam. — A  careful  examination  of  the  testimony,  in 
the  light  of  the  clear  and  able  argument  of  appellant's  counsel, 
has  failed  to  disclose  anything  that  would  have  justified  the 
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learned  trial  judge  in  submitting  to  the  jury  the  question  of 
defendant  company's  negligence,  as  the  proximate  cause  of 
plaintiff's  unfortunate  injury.  We  are  all  of  opinion  that  there 
was  no  error  in  refusing  to  take  off  the  judgment  of  nonsuit. 
Judgment  affirmed. 


HiNZ 

V. 

Chicago,  B.  &  N.  R.  Co. 

(Supreme  Court  of  IVisconszn,  March  27,  1896.) 

Section  Man— Assumption  of  Risks  of  Employment. — A  section  man 
was  killed  while  riding  over  the  road  upon  a  hand-car  on  his  customary 
tour  of  inspection  with  the  rest  of  his  crew,  the  hand-car  being  struck 
by  a** wild  train."  The  crew  had  been  warned  that  such  trains  were 
necessary  and  frequent  and  were  on  the  lookout  for  them.  Held, 
though  the  day  was  foggy  and  the  train  was  running  at  a  high  rate  of 
speed,  that  the  accident  occurred  from  one  of  the  risks  of  the  section 
man's  employment,  and,  therefore,  his  administratrix  could  not  recover. 

Appeal  from  Buffalo  county  circuit  court.     Affirmed. 

The  plaintiff's  intestate  was  a  section  man  on  the  defend- 
ant's railroad.  On  the  morning  of  Sunday,  September  9, 
1894,  the  hand  car  upon  which  the  crew,  of  which  he  was  one 
was  going  out  over  its  section  on  its  tour  of  inspection  came 
in  collision  with  one  of  defendant's  locomotives  hauling  a  fast 
stock  train,  and  plaintiff's  decedent  was  killed.  The  action 
is  under  the  statute  to  recover  damages  for  his  wrongful 
death.  Ordinarily,  this  crew  started  out  to  its 
daily  work  at  7  o'clock  in  the  morning.  On  Sun-  ^*^  '*■*•*"' 
days  it  made  only  a  tour  of  inspection  over  its  section,  to  see 
that  the  track  was  all  right,  and  the  roadway  safe,  and  was 
permitted  to  choose  its  own  time  for  doing  it.  They  had 
agreed  on  the  previous  evening  to  start  upon  this  nwming  at 
6:25  A.  M.  When  they  started  out  at  6:15  it  was  after  sun- 
rise, but  the'  morning  was  dark,  by  reason  of  a  fog  which 
prevailed,  and  was  increasing  in  density. 

At  this  season  of  the  year  many  stock  trains  passed  over  this 
road ;  as  many  as  seven  or  eight  trains  a  day,  and  sometimes 
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more.  This  was  additional  to  the  ordinary  business  of  the 
road.  It  was  necessary  to  run  them  as  **wild  "  trains;  that 
is,  each  one  was  run  under  the  orders  of  the  train  dispatcher, 
at  La  Crosse,  and  not  according  to  any  time  card.  This 
rendered  it  impracticable  to  notify  the  section  men  of  the 
time  of  their  expected  pcissage  at  any  given  point.  But  the 
section  men  knew  of  the  fact  that  such  trains  were  to  be  ex- 
pected, and  were  instructed  that  they  must  be  on  the  lookout 
for  them,  and  take  care  of  themselves ;  that  they  would  have 
no  signals.  They  did  not  expect  notification  of  the  approach 
of  such  trains,  other  than  the  usual  signals  at  crossings, 
stations,  bridges,  etc.  This  crew  were  all  experienced  in  the 
business,  and  knew  the  situation.  Plaintiff's  intestate  had 
been  at  work  on  this  section  more  than  two  years.  This 
morning  this  crew  had,  in  anticipation  that  they  were  liable 
to  meet  one  of  these  wild  trains,  gone  slowly,  listening,  and 
stopped  twice  to  listen  for  such  a  train.  They  did  not  expect 
signals,  for  none  were  promised  them,  but  they  listened  for 
the  noise  or  rumble  of  a  moving  train.  The  noise  of  their 
own  car,  with  the  jar  and  rattle  of  their  tools  upon  it,  pre- 
vented their  hearing  the  train.  They  saw  it  dimly,  coming 
through  the  fog,  not  more  than  200  or  300  feet  away.  This 
was  their  first  absolute  knowledge  of  the  approach  of  the 
train.  The  foreman  of  the  crew  cried,  '*  Jump!  **  Two  saved 
themselves  by  jumping.  The  third,  plaintiff's  intestate,  was 
struck  by  the  engine,  thrown  to  one  side,  and  killed. 

The  engineer  of  the  train  had  omitted  none  of  the  custom- 
ary signals  at  crossings,  stations,  bridges,  etc.  The  whistle 
had  been  sounded  almost  instantly  before  the  collision  for  the 
bridge  across  the  Chippewa  river,  and  was  heard  by  the  en- 
gineer at  the  drawbridge,  who  also  heard  the  noise  of  the  col* 
lision.  The  bell  had  been  constantly  ringing  through  all  the 
distance  from  St.  Paul,  moved  by  a  steam  bell  ringer.  No 
regulation  or  custom  required  the  whistle  to  be  sounded  at 
other  places  than  crossings,  stations,  and  bridges;  and  at 
these  places  it  was  not  for  a  signal  to  section  men  or  other 
employes,  but  only  to  persons  who  were  about  to  use  the 
crossings.  The  engineer  was  at  his  post,  and  attentive  to 
the  coming  track.  He  stopped  his  train  without  delay. 
The  train  was  moving  rapidly.  These  stock  trains  were  fast- 
moving  trains, — nearly  as  fast  as  the  passenger  trains, — to 
alleviate  the  sufferings  of  the  animals  carried,  and  to  prevent 
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loss  to  their  owners.  After  the  evidence  of  both  sides  was 
all  in,  the  court  granted  a  judgment  of  nonsuit.  This  appeal 
is  from  that  judgment. 

Hubbard  &  Taylor,  for  appellant. 

Robert  Lees  and  Losey  &  Woodward,  for  respondent. 

Marshall,  J. — No  principle  is  more  firmly  established 
than  that  the  servant  assumes  all  the  risks  ordinarily  incident 
to  his  employment,  and  all  risks  attending  such  employment 
as  carried  on  by  the  master  known  to  such  servant, 
or  which,  by  the  exercise  of  ordinary  intelligence  AwmnptioB  of 
and  prudence,  under  the  circumstances  of  the  sit-  pioyLent!"' 
uation,  he  ought  to  know;  that,  when  a  servant 
of  a  railway  company  has  knowledge  of  the  manner  in  which 
its  trains  are  run,  in  respect  to  anything  that  may  subject 
persons  circumstanced  as  such  servant  is  liable  to  be  in  the 
performance  of  his  duties,  to  danger  of  personal  injury,  he  is 
presumed  to  assume  all  the  risks  of  his  employment  resulting 
therefrom.  Wright  v.  Railroad  Co.,  25  N.  Y.  562;  Haskins 
V.  Railroad  Co.,  56  N.  Y.  608;  Naylor/z/.  Railroad  Co.,  53 
Wis.  661,  5  Am.  &  Eng.  R.  Cas.  460;  Brossman  v.  Railway 
Co.,  113  Pa.  St.  490;  Larson  v.  Railway  Co.,  43  Minn.  423; 
Jolly  V.  Railroad  Co.,  93  Mich.  370;  Olson  v.  Railway  Co., 
38  Minn.  117,  33  Am.  &  Eng.  R.  Cas.  386;  Railroad  Co.  v. 
Wachter,  60  Md.  395,  15  Am.  &  Eng.  R.  Cas.  187;  McGrath 
V.  Railway  Co.,  18  Am.  &  Eng.  R.  Cas.  5.  Indeed,  the  law 
pertaining  to  the  subject  is  so  well  settled  as  not  to  be  open 
to  serious  discussion. 

The  authorities  cited  by  the  learned  counsel  for  respondent, 
included  above,  so  clearly  cover  the  case  that  the  conclusion 
here  reached  might  well  rest  on  them  alone,  or  stand  on  a  mere 
statement  of  legal  principles  so  elementary  without  any  refer- 
ence to  authorities  on  the  subject.  We  do  not  understand 
that  the  learned  counsel  for  appellant  contended  but  that  the 
law  is  as  stated.  They  rely  on  the  existence  of  the  elements 
of  danger  of  the  fog,  and  speed  of  the  train,  as  rendering  the 
doctrine  of  assumed  risks  inapplicable  to  the  facts  of  this  case, 
at  least  in  so  far  that  the  cause  should  have  been  submitted  to 
the  jury.  A  like  contention  was  made  in  Railroad  v,  Wachter, 
supra,  where  the  facts  were  quite  similar  to  the  instant  case. 
W.  was  employed  as  a  trackman.  He  was  proceeding  on  a 
hand  car  to  his  work  of  repairing  the  track.     There  was  a 
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dense  fog.  The  noise  of  the  hand  car  was  such  that  he  could 
not  hear  an  approaching  train.  He  knew  that  he  was  not  on 
the  time  of  any  regular  or  scheduled  train,  but  that  extra 
trains  were  likely  to  be  run  at  any  time.  He  was  struck  by 
an  extra,  coming  in  the  opposite  direction,  at  a  rapid  rate  of 
speed,  without  any  previous  warning,  and  was  permanently 
injured.  On  these  facts  the  court  said,  in  effect,  there  ought 
not  to  be  any  difficulty  in  regard  to  the  rules  of  law  by  which 
the  rights  or  liabilities  of  the  parties  are  to  be  determined. 

Plaintiff's  intestate  took  upon  himself  all  the  risks  of  the 
service  he  was  engaged  in,  growing  out  of  the  manner  in 
which  the  work  was  carried  on.  He  knew,  or  had  a  reason- 
able opportunity  to  know,  how  such  service  was  conducted, 
and  must  abide  by  the  consequences.  Applying  the  law 
above  stated  and  supported,  plaintiff's  intestate  knew  or  had 
reasonable  opportunity  of  knowing  the  risks  that  he  subjected 
himself  to  in  the  service  in  which  he  was  engaged,  particu- 
larly in  proceeding  on  the  hand  car,  in  a  dense  fog,  under 
such  circumstances  that  he  could  neither  see  nor  hear  an 
approaching  train.  He  must,  therefore,  be  considered  to 
have  assumed  the  risks  attending  such  conduct,  and  his  repre- 
sentatives must  abide  by  the  consequences.  They  cannot 
legally  be  shifted  to  the  defendant,  but  must  rest  where  they 
first  fell.  Such  is  the  law  governing  this  case  upon  the  facts 
established  by  the  undisputed  evidence;  hence  the  trial  court 
properly  granted  defendant's  motion  for  a  nonsuit.  The 
judgment  is  affirmed. 


State  Consolidated  Traction  Co. 

V, 

City  of  Elizabeth  et  aL 

{Supreme  Court  of  New  Jersey,  March  20,  1896.) 

Reasonableness  of  Ordinance  Regulating  Street  RallroadSt — An  ordi- 
nance forbade  street-railway  corporations  from  putting  salt  on  their 
tracks  except  on  curves  leading  from  one  street  or  avenue  into  another 
street  or  avenue  running  at  right  angles  thereto.  Held^  not  invalid  as 
an  unreasonable  restriction. 
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Consolidation. — The  consolidation  of  two  street-railway  companies 
does  not  enlarge  the  franchises,  powers,  or  privileges  of  the  original 
companies,  and  the  new  company  takes  the  rights  and  franchises  it  ac- 
quired by  the  consolidation  subject  to  the  original  conditions  and  limi- 
tations. 

Presumption  of  Reasonableness! — An  ordinance  within  the  powers 
granted  to  a  municipality  is  presumed  to  be  reasonable,  and  the  judicial 
power  to  declare  it  void  can  be  exerted  only  when,  from  the  inherent 
cliaracter  of  the  ordinance,  or  from  the  evidence  taken  showing  its 
operation,  it  is  demonstrated  to  be  unreasonable. 

Ordinance  Impairing  Company^s  Franchises. — To  justify  the  vacation  by 
the  court  of  an  ordinance  regulating  a  street-railroad  company's  use  of  a 
street  which  otherwise  would  be  legal  on  the  ground  that  it  impaired 
the  company's  franchises,  or  restricted  the  operation  of  its  railroad,  the 
proof  should  amount  to  a  demonstration  that  the  enforcement  of  the 
ordinance  will  necessarily  have  that  effect.  That  the  company  cannot 
so  successfully  operate  its  road  under  the  restrictions  prescribed  by  the 
ordinance,  which  would  occasion  inconvenience  or  involve  expense,  will 
not  be  sufficient  to  justify  such  judicial  action. 

This  writ  brings  up  for  review  an  ordinance  of  the  city  of 
Elizabeth  entitled  **An  ordinance  to  prevent  the  use  of  salt, 
rock  salt,  saltpetre,  or  salt  of  any  kind  or  character,  on  any 
street  railway  within  the  city  of  Elizabeth/*  which  enacted 
**that  hereafter  no  person  or  persons,  corporation  or  corpora- 
tions shall  put,  throw,  or  place  salt,  rock  salt,  salt-  CMcsiEted. 
pctre,  or  any  other  kind  of  salt,  or  cause  the  same 
to  be  put,  thrown,  or  placed  on  any  street  railway  track  or 
other  part  of  the  street  or  streets  within  the  city  of  Eliza- 
beth, under  a  penalty  of  ten  dollars  for  each  offense,  provided 
that  any  street  railway  company  may  use  salt,  rock  salt,  or 
saltpetre  on  all  curves  of  their  railways  leading  from  one  street 
or  avenue  into  another  street  or  avenue  running  at  right  angles 
therewith." 

Frank  Bcr^^efij  for  prosecutor. 
James  C.  Connolly ^  for  defendant. 

Depue,  J. — The  ordinance  under  review  was  passed  in  vir- 
tue of  section  31,  subd.   7,  and  section  32  of  the  BeMonabie- 
city  charter  (P.  L.  1863,  pp.  1 18-123).      It  is  con-  «»e««orordi. 
tended  by  the  prosecutor  that  the  ordinance  is  in- 
valid  for  two   reasons:    First,  that   it  is   unreasonable;    and, 
second,  that  it  is  an  invasion  of  the  legal  rights  of  the  prose- 
cutor in  respect  of  the  company's  exercise  of  its  franchises 
within  city  limits. 

The  power  of  the  municipality,  by  ordinance,  to  make  rea- 
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sonable  regulations  controlling  the  operations  of  street  railway 
companies  within  the  city,  is  undoubted.  The  franchise 
granted  to  those  companies  to  use  the  streets  of  the  city  for 
railroad  purposes,  affords  no  immunity  from  any  police  control 
to  which  a  citizen  could  be  subjected.  Trenton  Horse  R.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53N.  J.L.  132.  The  ordinance 
set  aside  in  the  North  Hudson  County  Ry.  Case  was  an  ordi- 
nance requiring  the  company  to  pay  an  annual  license  fee  for 
each  of  its  cars,  the  amount  of  which  fee  was  such  as  to  show 
that  the  ordinance  was  intended  for  the  purposes  of  revenue, 
and  the  city  had  not  the  requisite  power  to  exercise  the  licens- 
ing power  to  provide  revenue.  The  court  distinctly  affirmed 
the  validity  of  ordinances  of  the  character  of  the  ordinance  in 
question,  if  they  were  reasonable,  and  held  that  the  legislature, 
when  it  authorized  the  use  of  the  public  streets  for  such  pur- 
poses, is  presumed  to  have  intended  that  the  grantee  of  the 
franchises  should  hold  its  privileges  subject  to  such  regulations 
as  arc  reasonably  necessary  for  the  common  use  of  the  street 
for  a  street  railway  and  for  ordinary  travel.  North  Hudson 
County  R.  Co.  v.  Mayor,  etc.,  of  City  of  Hoboken,  41  N. 
J.  L.  71.  The  subject  of  municipal  regulation  of  street  rail- 
roads is  fully  discussed  in  Booth,  St.  Ry.  Law,  §§  223-239, 
inclusive. 

The  liability  of  this  company  to  municipal  regulation  by 
the  city  of  Elizabeth  is  also  affirmed  by  the  terms  of  the  law 
under  which  it  holds  and  exercises  its  franchises.  The  main 
branch  of  its  street  railway  system  was  constructed  by  the 
Elizabeth  &  Newark  Horse  Railroad  Company, — a  company 
incorporated  by  a  special  act  passed  March  25,  1864.  The 
fifteenth  section  of  that  company's  charter  enacts 
**that  the  said  company  shall  within  the  limits  of 
the  city  of  Elizabeth  in  all  things  be  subject  to  the  provisions 
of  the  charter  and  ordinances  of  said  city,  now  or  hereafter 
to  be  in  force.**  P.  L.  1864,  p.  504.  The  rest  of  its  tracks 
in  the  city  were  laid  by  the  Union  County  Street- Railway 
Company,  which  was  incorporated  under  the  general  railroad 
act  of  1886,  the  nineteenth  section  of  which  empowered  the 
municipal  authorities  to  establish  such  reasonable  regulations 
as  to  the  mode  of  use  of  the  tracks,  and  the  removal  of  snow 
and  ice  therefrom,  as  the  interest  and  convenience  of  the  pub- 
lic may  require.  P.  L.  1886,  pp.  185-193.  Subsequently 
by  consolidations  and  leases,  the  property  and   franchises  of 
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these  two  companies  became  vested  in  the  Consolidated  Trac- 
tion Company,  the  prosecutor  in  this  case.  That  consolida- 
tion did  not  enlarge  the  franchises,  powers,  or  privileges  of 
the  original  companies  in  the  city  of  Elizabeth,  and  the  new 
company  took  the  rights  and  franchises  it  acquired  by  the  con- 
solidation, subject  to  the  original  conditions  and  limitations. 
Mayor,  etc.,  of  Borough  of  Wilbur  v,  Trenton  Pass.  Ry.  Co., 
57  N.  J.  L.  212. 

The  contention  of  the  prosecutor  is  that  the  use  of  salt  in 
removing  ice  from  its  tracks  is  not  attended  with  any  incon- 
venience, discomfort,  or  injurious  consequences  to  p,^,^p||^„. 
the  public,  and  the  ordinance  therefore  is  an  arbi- 
trary and  unreasonable  interference  with  the  company  in  the 
management  of  its  property  and  the  conduct  of  its  business. 
Much  evidence  on  both  sides  of  this  controversy,  consisting  of 
the  testimony  of  experts  taken  under  the  rule,  and  pamphlets 
and  official  reports  on  the  subject,  has  been  laid  before  the 
court.  Where  an  ordinance  is  within  the  powers  granted  to 
the  municipality  in  its  charter,  the  presumption  is  that  it  is 
reasonable.  The  judicial  power  to  declare  it  void  can  be 
exerted  only  when,  from  the  inherent  charactor  of  the  ordin- 
ance, or  from  evidence  taken  showing  its  operation,  it  is  de- 
monstrated to  be  unreasonable.  Trenton  Horse  R.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.  J.  L.  132  ;  Paxson  v. 
Sweet,  13  N.  J.  L.  196;  Booth,  St.  Ry.  Law,  §§  224-230. 
The  ordinance  was  passed  by  the  unanimous  vote  of  the  city 
council,  and  was  signed  by  the  mayor.  The  testimony  with 
respect  to  the  injurious  effects  of  the  use  of  salt  in  removing 
snow  and  ice  from  railroad  tracks  is  conflicting,  and  is  not  of 
such  force  and  effect  in  favor  of  the  prosecutor's  contention  as 
would  justify  us  in  condemning  the  official  action  of  the  city 
authorities. 

The  second  ground   on  which  the  ordinance  is  assailed  is 
that  it  impairs  the  company's  franchises  to  such  a  degree  as  to 
be  unlawful.     These  companies  possess  franchises 
acquired  under  the  authority  of  the  state  legisla-   }JIJ^^*J|'/^* 
ture.     The    argument    was    that    the    prosecutor, 
having  complied   in   all    respects  with    the  conditions   upon 
which  its  use  of  the  streets  became  entirely  lawful,  to  the  full 
extent  of  its  grant  of  franchises,  was  therefore  entitled  to  have 
such  use  of  the  streets  as  would  enable  the  company  to  exer- 
cise its  franchises  therein  as  fully  as  authorized  by  the  legisla- 
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tive  grant,  unimpaired  by  municipal  interference.  The  power 
granted  to  municipal  bodies  to  legislate  by  ordinance  is  un- 
doubtedly a  grant  to  a  subordinate  body,  and  its  legislative 
acts,  when  counter  to  the  acts  of  the  state  legislature,  must 
therefore  give  way;  but  these  companies  nevertheless  hold 
their  franchises  subject  to  such  municipal  regulations  as  do 
not  unreasonably  or  unnecessarily  interfere  with  the  exercise 
of  the  franchises  conferred  by  the  legislature.  Allen  v,  Jersey 
City,  53  N.  J.  L.  522,  49  Am.  &  Eng.  R.  Cas.  289.  In  con- 
sidering this  ground  of  objection,  the  status  of  these  com- 
panies in  their  use  of  the  streets  must  be  borne  in  mind.  A 
street  railroad  company  uses  as  its  roadbed  public  streets,  pro- 
vided and  improved  at  public  expense,  and  acquired  and  held 
for  the  benefit  and  advantage  of  the  public  at  large.  In  this 
respect  such  a  company  occupies  a  position  different  from  that 
of  a  railroad  company,  exercising  its  franchises  and  transacting 
its  business  upon  a  roadbed  provided  at  its  own  cost  and  for 
its  exclusive  use,  except  at  crossings  over  streets  and  high- 
ways. The  legislature,  in  authorizing  a  street  railway  com- 
pany to  make  use  of  the  public  streets,  intending  that  the 
grantee  of  such  privileges  should  be  subject  to  municipal 
regulations  of  a  greater  scope  than  would  be  allowable  in  the 
case  of  companies  occupying  and  using  their  own  roadbed. 
To  justify  the  vacation  by  the  court  of  an  ordinance  regulating 
a  street  railroad  company's  use  of  the  street,  which  otherwise 
would  be  legal,  on  the  ground  that  it  impaired  the  company's 
franchises,  or  restricted  the  operation  of  its  railroad,  the  proof 
should  amount  to  a  demonstration  that  the  enforcement  of  the 
ordinance  will  necessarily  have  that  effect.  That  the  company 
cannot  so  successfully  operate  its  road  under  the  restrictions 
prescribed  by  the  ordinance,  which  would  occasion  inconven- 
ience or  involve  expense,  wnll  not  be  sufficient  to  justify  such 
judicial  action.  Within  the  limits  here  indicated,  the  subject 
must  be  left  to  the  judgment  and  discretion  of  the  municipal 
authorities.  In  the  Allen  Case  the  company  whose  rights 
were  involved  was  a  steam  railroad  company,  operating  its 
railroad  exclusively  under  legislative  authority,  upon  its  own 
roadbed,  and  making  no  use  of  the  streets  except -'at  the 
crossings  of  their  tracks  over  them.  The  effect  of  the  ordi- 
nance which  the  court  held  inoperative  as  against  the  company 
in  making  a  crossing  over  streets,  if  enforceable  against  the 
company  or  its  workmen,  would  necessarily  have  been  to  make 
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the  franchises  of  the  company  exercisible  only  by  the  consent 
of  the  board  of  aldermen,  and  to  subject  its  right  to  exercise  its 
franchises  under  its  charter  to  the  will  of  the  legislative  de- 
partment of  the  city  government.  In  Union  R.  Co.  v.  City 
of  Cambridge,  1 1  Allen,  287,  a  city  ordinance  which  absolutely 
forbade  the  removal  of  snow  and  ice  from  the  tracks  of  a 
street  railroad  was  sustained.  The  ordinance  in  question  was 
passed  under  a  statute  identical  in  language  with  the  nineteenth 
section  of  the  general  railroad  act  of  1886,  quoted  above.  The 
contention  on  behalf  of  the  company  in  that  case,  as  it  has 
been  on  this  argument,  was  that  the  company,  having  the 
franchise  to  lay  down  a  railway  in  the  streets  and  run  cars 
upon  it,  had,  as  incident  to  such  franchise,  a  right  to  do 
whatever  was  necessary  to  make  the  use  available,  and  there- 
fore the  right  to  remove  obstructions  of  snow  and  ice  which 
might  impede  or  wholly  stop  the  running  of  its  cars.  The 
ordinance  nevertheless  was  sustained,  and,  upon  this  conten- 
tion of  the  company,  the  reasoning  of  the  court  was  that  the 
use  of  the  street  was  granted  to  the  company  only  in  common 
with  others ;  that  the  snow  and  ice  which  it  might  be  desirable 
or  necessary  for  the  company's  purposes  to  remove  might  be 
very  important  for  the  convenience  of  other  travelers  to  retain, 
and  that  the  preponderance  of  public  convenience  should 
govern;  that  the  power  and  duty  of  deciding  which  course  was 
advisable  were  vested  by  law  in  the  city  authorities,  and  it 
was  not  to  be  supposed  that  their  decision  was  made  without 
good  reason.  And  in  Dry-Dock,  E.  B.  &  B.  R.  Co.  t^  Mayor, 
etc.,  of  City  of  New  York,  47  Hun,  221,  an  ordinance  pro- 
hibiting the  use  of  sand  on  a  street  railway  was  held  to  be 
valid,  although  it  was  alleged  by  the  company  that  the  pave- 
ment, by  use,  had  become  so  worn  and  slippery  that  other- 
wise it  could  not  run  its  cars  with  safety  to  its  horses.  It  is 
not  necessary,  under  the  proofs  in  this  case,  to  affirm  or  deny 
a  power  in  the  city  government  over  street  railroads  as  exten- 
sive and  far-reaching  as  was  held  in  the  opinion  of  the  court  in 
the  City  of  Cambridge  Case.  The  evidence  produced  by  the 
prosecutor  touching  the  necessity  for  the  use  of  salt  to  remove 
snow  and  ice  from  its  tracks  consisted  of  the  testimony  of  its 
superintendent.  He  testified  that  in  places  where  the  tracks 
are  low  and  the  pavement  high,  as  in  Elizabeth  avenue,  salt 
is  needed  to  remove  the  snow;  that,  when  the  snow  gets 
frozen  on  the  rail,  it   cannot   be  got  off  with  a  snowplough 
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and  sweeper ;  that  the  only  remedy  is  to  use  salt ;  and  that 
the  grades  on  which  salt  is  required  extends  only  a  couple  of 
hundred  feet  on  either  side  of  the  Central  Railroad.  He  also 
testified  that  in  the  middle  of  the  day  the  water  from  the  tracks 
would  run  to  the  low  places,  and  freeze  at  night,  and  in  the 
morning  it  would  be  impossible  to  run  the  cars  unless  salt  is 
used  on  these  low  places,  and  that  the  removal  of  ice  from  the 
track  by  the  use  of  salt  was  more  necessary  when  the  cars  are 
propelled  by  electricity  than  with  horse  cars.  The  import  of 
this  testimony  is  that  the  situation  in  which  the  use  of  salt  is 
required  is  limited,  and  it  in  nowise  appears  that  the  company 
could  not  provide  for  the  diversion  of  water  from  this  part  of 
its  tracks  in  some  manner  at  a  reasonable  expense.  This 
testimony  falls  short  of  that  measure  of  proof  which  would 
,  justify  the  vacation  by  the  court  of  this  ordinance.  The  writ 
should  be  dismissed. 


Goodrich 
Burlington,  C.  R.  &  N.  R.  Co. 

(^Supreme  Court  of  Iowa,  April  g,  1896.) 

Contributory  Negligence— Ordinary  Care.—Plain tiff's  son  was  injured 
while  crossing  defendant's  tracks,  which  were  laid  along  thelstreet.  Held, 
that  an  instruction  that  plaintiff's  son  was  bound  to  exercise  ordinary 
care  to  avoid  injury,  was  sufficient,  and  extraordinary  care  was  not  re- 
quired of  him.  He  was  only  bound  to  exercise  the  care  that  ordinarily 
prudent  persons  would  have  exercised  under  the  same  circumstances. 

Measure  of  Damages.— It  is  error  to  instruct  in  an  action  for  injuries  to 
plaintiff's  son  that  the  measure  of  damages  is  the  value  of  the  child's 
services  during  minority  instead  of  the  lessened  pecuniary  value  of  the 
child's  earnings  during  minority,  where  it  does  not  appear  that  the  child 
was  totally  disabled. 

Appeal  from  Cedar  Rapids  county  superior  court.  Reversed. 

Preston,  Wheeler  &  Moffit  and  5.  K,  Tracy^  for  appellant. 
Rickel  &  Crocker,  for  appellee. 
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Given,  J. — i.  On  July  11,1894,  the  plaintiff's  son,  then  aged 
14,  when  crossing  one  of  the  defendant's  tracks  in  its  switch 
yard  in  Fourth  street,  in  the  city  of  Cedar  Rapids,  ^^^  guiMd. 
caught  his  left  foot  between  one  of  the  rails  and  a 
guard  rail,  and,  before  he  could  extrfcate  his  foot,  he  was 
run  over  by  cars  being  moved  upon  the  track,  and  injured. 
The  issues  in  dispute  are  whether  the  defendant  was  guilty  of 
negligence  as  charged,  whether  the  son  was  guilty  of  negli- 
gence contributing  to  his  injury,  and  the  amount  of  damages, 
if  any,  to  be  allowed. 

The  court  instructed  that  plaintiff's  son  had  a  right  to  use 
Fourth  street,  where  the  accident  occurred,  '*  at  all  reasonable 
ajnd  proper  times,  and  in  a  reasonable  and  proper  manner,  and 
had  a  right  to  cross  the  tracks  of  the  defendant's  road  at  any 
point  along  said  street  while  using  ordinary  care  in  so  doing." 
Appellant  contends  that,  in  going  upon  the  tracks  when  he 
did,  the  plaintiff's  son  was  bound  to  exercise  extraordinary 
care  to  avoid  injury,  and  that  this  instruction  is  erroneous  in 
holding  him  to  the  exercise  of  ordinary  care  only.  In  a  pre- 
vious paragraph,  the  court  instructed  as  follows:  **  And  in 
relation  to  the  care  required  of  each  party,  you  will  only  hold 
them  to  the  exercise  of  ordinary  care  which  con- 
sists in  doing  everything  which  a  person  of  ordi-  ©rdinary  ean. 
nary  care  and  diligence  would  do,  and  omitting  to 
do  everything  which  a  person  of  like  care  and  diligence  would 
omit.  Ordinary  care,  however,  is  no  fixed  and  unalterable 
standard  of  care,  but  is  to  be  determined  by  the  facts  in  each 
particular  case,  and  may  be  in  proportion  to  the  character  of 
the  act  to  be  done,  and  the  magnitude  and  extent  of  the  in- 
jury which  may  result  from  the  want  of  proper  prudence." 

In  going  where  he  did,  plaintiff's  son  was  bound  to  exercise 
greater  care  than  in  going  into  a  less  dangerous  place;  he 
was  bound  to  exercise  the  care  that  ordinarily  careful,  prudent 
persons  would  have  exercised  under  the  same  circumstances. 
What  would  be  ordinary  care  under  one  state  of  circumstances 
might  not  be  under  another,  but  still  ordinary  care  is  what  is 
required  under  either.  Appellant  quotes  from  McAllister  v. 
Railway  Co.,  64  Iowa,  398,  19  Am.  &  Eng.  R.  Cas.  108,  to 
the  effect  that  it  is  negligence  to  walk  upon  the  track  of  a 
railroad,  whether  in  the  street  or  open  field,  except  at  cross- 
ings, and  that  *  *  no  prudent  man  would  expose  himself  on  that 
part   of   the   road   without   keeping  a  constant  and  vigilant 
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watch  for  the  approach  of  trains."  In  addition,  it  is  said: 
**If  a  party  will  not  exercise  ordinary  care  for  his  personal 
safety,  he  ought  to  bear  the  consequences  that  may  ensue." 
This  case  sustains  the  rule  given  in  the  instruction.  Appel- 
lant also  cites  Richards 2/.  Railway  Co.,  81  Iowa,  432,  45  Am. 
ti  Eng.  R.  Cas.  54,  holding  that  **  it  is  the  duty  of  a  person 
who  voluntarily  exposes  himself  on  a  railway  track  to  danger 
from  moving  cars  to  be  constantly  on  the  alert  to  discover  and 
avoid  danger.*'  To  be  other  than  constantly  on  the  alert  under 
such  circumstances  would  not  be  ordinary  care.  In  the  second 
instruction  asked  by  the  appellant  we  find  this  language : 
**And  in  this  case,  if  you  find  from  the  evidence  that  the 
locality  of  the  accident  was  at  a  place  which  was  dangerous 
by  reason  of  the  use  of  cars  and  vehicles  on  numerous  tracks 
in  said  street,  then  greater  care  should  be  required  to  be  used 
by  all  parties  as  and  for  ordinary  care  than  would  be  required 
at  a  less  dangerous  place."  The  instruction  given  is  in  har- 
mony with  that  asked,  and  there  was  no  error  in  giving  it. 

2.  Appellant  complains  in  a  general  way  that  the  instruc- 
tions given,  except  the  seventh,  **  are  too  vague  and  lack  ex- 
plicitness, "  and,  in  a  Hke  manner,  complains  of  the  refusal  to 
give  the  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh 
instructions  asked  by  the  defendant.  Appellant  contends  that 
it  is  the  right  of  each  party  to  have  the  jury  instructed  upon 
the  law  of  the  case  clearly,  pointedly,  and  specifically.  This, 
we  think,  was  done  in  this  case.  The  court  laid  down  .specifi- 
cally the  law  as  it  was  held  to  be  by  the  court  upon  material 
issues  involved.  As  to  the  instructions  refused,  we  think  the 
law,  so  far  as  therein  correctly  expressed,  is  sufficiently  stated 
in  the  instructions  given,  except  in  one  instance.     Upon  the 

measure  of  damage,  the  court  instructed  as  follows: 
dATOMles.^^        **  In  determining  the  amount  of  damages,  if  any, 

which  you  may  allow  plaintiff,  you  should  take  into 
consideration  the  value  of  the  services  of  plaintiff's  minor 
son  during  his  minority,  and  expenses  for  which  the  plaintiff 
became  liable  or  had  paid  for  medical  attendance  or  nursing, 
to  the  extent  of  the  reasonable  value  thereof,  as  is  shown  by 
the  evidence.** 

Appellant  asked  an  instruction  as  follows,  which  was  re- 
fused: **(i3)  If  you  find  that  the  plaintiff  is  entitled  to  re- 
cover, the  damages  are  the  lessened  pecuniary  value  of  the 
child's  earnings  during  his  minority,  and  the  value  of  expenses 
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and  nursing,  if  any,  shown  by  the  evidence."  The  instruction 
given  allows  **the  value  of  the  services  of  the  plaintiff's 
minor  son  during  his  minority,"  while  that  asked  allows  the 
lessened  pecuniary  value  of  the  child's  earnings  during  his 
minority." 

The  evidence  shows  that,  as  a  result  of  the  injury,  Garfield 
Goodrich's  left  foot  was  amputated  above  the  ankle.  He  testi- 
fies that  he  was  laid  up  three  or  four  weeks,  and  then  com- 
menced to  get  around  home.  It  does  not  appear  that  he 
suffered  any  other  permanent  disability  than  that  which  re- 
sults from  the  loss  of  his  foot,  which  surely,  will  not  totally 
disable  him  during  the  years  of  his  minority ;  yet  the  raeasure 
of  damage  given  by  the  court  allows  to  the  plaintiff  compen- 
sation for  the  services  of  his  son  as  though  he  would  be  totally 
disabled  during  minority.  This,  we  think,  was  error  prejudi- 
cial to  the  defendant. 

3.  Appellant  moved  for  a  verdict,  upon  the  grounds  that  it 
was  not  proven  that  the  defendant  was  negligent  as  charged, 
and  that  it  did  appear  that  Garfield  Goodrich  was  guilty 
of  contributory  negligence,  and  now  complains  of  the  over- 
ruling of  said  motion.  To  consider  these  questions  involves 
an  examination  and  discussion  of  the  evidence.  As,  for  the 
error  pointed  out,  the  judgment  of  the  district  court  must  be 
reversed,  and  as  a  retrial  may  follow,  we  forbear  from  any  dis- 
cussion of  the  evidence  upon  the  questions  of  negligence. 
Reversed. 


Atlantic  Avenue  R.  Co. 
Van  Dyke. 

(Circuit  Court  of  Appeals,  Second  Circuit,  February  20,  i806.) 

Failure  to  Instruct  as  to  Liability  wliere  Accident  Occurred  through 
Negligence  of  Fellow-servant.— Plaintiff  rested  his  case  and  defendant 
moved  for  a  direction  in  his  favor  on  the  ground  that  the  proof  showed 
that  the  accident  happened  through  the  negligence  of  a  fellow-servant. 
The  court  thereupon  held  that  there  was  not  sufficient  evidence  to  send 
the  case  to  the  jury,  and  was  about  to  direct  a  verdict  for  defendant, 
when,  upon  plaintiff's  request,  it  allowed  the  case  to  be  reopened  for 
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further  proof  as  to  defective  machinery.  The  jury  were  not  specifically 
charged  that  defendant  would  not  be  liable  if  the  accident  happened 
solely  by  reason  of  the  carelessness  of  the  fellow-servant,  but  no  request 
was  made  so  to  instruct  them.  Heldyundtr  these  circumstances,  that  it 
must  be  assumed  that  the  jury  understood  that  they  were  to  pass  only 
upon  the  question  which  the  court  finally  submitted  to  them,  viz., 
whether  deiendant's  machinery  was  defective,  and  that  they  were  not  to 
find  for  the  plaintiff  if  the  accident  occurred  through  the  negligence  of 
his  fellow  servant. 

Sand-box. — Plaintiff,  an  employe  of  defendant,  an  electric  railway 
company,  was  struck  by  a  car  while  working  on  a  tower-wagon  of  the 
company.  It  was  shown  that  the  car  had  no  sand- box,  but  defendant 
contended  that  at  certain  seasons  of  the  year  it  sent  out  a  special  car  to 
scatter  sand  on  the  track,  and  that  this  was  a  better  method.  The 
season  at  which  the  accident  happened  was  not  one  of  those  during 
which  defendant  sanded  the  tracks.  The  court  charged  that  the  defend- 
ant was  not  bound  to  provide  the  very  best  appliances  known  for  the 
purpose,  but  the  defendant  was  bound  to  provide  what  is  reasonable, 
and  left  it  to  the  jury  to  determine  whether  or  not  the  car  had  proper 
appliances.     HM,  no  error. 

Immaterial  Zrrou — It  was  held  improper  to  allow  plaintiff  to  ask  an 
electrical  engineer  whether  an  electrical  motor  could  be  safely  operated 
through  the  streets  of  a  city  without  a  sand-box;  but  as  it  appeared 
that  the  witness  only  meant  by  his  answer  of  *'  No  '*  that  the  brake 
would  not  work  on  a  greasy  rail,  and  that "  with  sand  you  can  stop  a  car 
almost  immediately,''  it  is  fair  to  assume  that  the  jury  so  understood 
his  evidence,  and  therefore  the  error  was  immaterial. 

Error  to  the  United  States  circuit  court,  Eastern  district 
of  New  York. 

Louis  Malthaner,  for  plaintiff  in  error. 
Raphael  Jy  Moses,  for  defendant  in  error. 

Lacombe,  Circuit  Judge. — Defendant  owned  and  operated 
an  electric  street  railroad  in  the  city  of  Brooklyn,  using 
the  so-called  **  trolley,"  or  overhead  wire,  system.  Plaintiff 
was  one  of  a  gang  of  linemen  employed  by  defendant,  engaged 
in  putting  in  cross-overs,  switches,  etc.,  and  re- 
Case  >utMi.  pairing  the  wires.  This  work  was  done  at  night, 
with  the  aid  of  an  extension  or  tower  wagon.  Plaintiff,  on 
the  night  of  the  accident,  a  dry,  fair  night,  was  stringing  a 
span  wire  at  a  part  of  the  line  which  runs  under  the  track  of 
an  elevated  railroad,  an  operation  which  required  him  to  stand 
on  the  moveable  platform  of  the  tower  wagon,  about  20  feet 
above  the  street.  While  thus  engaged,  one  of  the  cars  of 
defendant,  in  charge  of  a  conductor,  and  operated  by  a  motor- 
man,  came  along  at  a  high  rate  of  speed  and  struck  the  tower 
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wagon,  knocking  defendant  off,  whereby  he  sustained  severe 
injuries.  Defendant  assigns  error  to  the  court's  refusal  to 
direct  a  verdict  in  its  favor,  to  the  charge  to  the  jury,  and  to 
tHe  admission  of  certain  evidence. 

There  was  evidence  that  the  motive  power  was  cut  off  and 
the  brake  applied  while  the  car  was  yet  from  thirty  to  sixty 
feet  short  of  the  tower  wagon.  It  was  running  on  an  up- 
grade, and  the  conductor  testified  that  with  the  normal  condi- 
tion of  a  dry  track  and  any  power  on,  going  up-grade  at  the 
usual  rate,  a  car  could  be  stopped  within  ten  feet.  The  jury 
were  not  specifically  charged  that  defendant  would  Hegnyence  of 
not  be  liable  if  the  accident  happened  solely  by  feiiow-iar- 
reason  of  the  carelessness  of  the  motorman,  but  no  ^*''' 
request  was  made  so  to  Instruct  them.  Moreover,  when  the 
plaintiff  first  rested  his  case,  defendant  moved  for  a  direction 
in  its  favor  on  the  ground  that  the  proof  showed  that  the  ac- 
cident happened  through  the  negligence  of  a  fellow-servants 
Tlie  court  thereupon  held  that  there  was  not  sufficient  evi- 
dence to  send  the  case  to  the  jury,  and  was  about  to  direct  a 
verdict  for  defendant,  when  upon  plaintiff's  request  he  allowed 
the  case  to  be  reopened  for  further  proof  as  to  some  defect  in 
the  car.  Under  these  circumstances  it  must  be  assumed  that 
the  jury  understood  that  they  were  to  pass  only  upon  the 
question  which  the  court  finally  sent  to  them. 

The  car  in  question  had  no  sand-box.  None  of  the  cars  of 
this  line  had  The  sand-box  is  an  appliance  whereby, 
when  required,  sand  is  deposited  on  the  track  in  ^l^^^^^ 
front  of  the  wheels,  whereby  the  track  is  roughened 
and  the  progress  of  the  car  retarded.  The  motorman  is  thus 
enabled  to  have  more  complete  control  of  his  car  than  he 
would  if  the  sand  were  not  there.  Defendant,  in  certain 
seasons  of  the  year — not  in  summer — sends  out  a  special 
car,  in  which  are  men  with  shovels,  who  throw  sand  into 
hoppers  through  which  it  falls  upon  the  track.  Defendant 
contended  that  this  was  a  more  approved  method  of  sanding 
the  track  than  by  the  use  of  a  sand-box  on  each  passenger 
car.  Sand  is,  of  course,  more  necessary  when  the  weather  is 
frosty  or  foggy,  and  there  is  sometimes  a  dropping  of  oil  and 
water  and  steam  from  an  elevated  railroad  track,  which  would 
have  a  tendency  to  wet  the  track  beneath  or  to  make  it  slip- 
pery. As  this  accident  happened  on  September  13th,  it  is  a 
fair  inference  that  the  sand  car  was  not  at  the  time  in  use. 
8  (N.  B.)  A.  &  £.  R.  Cas.— 40 
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The  court  charged  the  jury:  That  the  only  question  was 
whether  the  car  had  proper  appliances  on  it  for  stopping  it. 
That  **  the  defendant  was  not  bound  to  provide  the  very  best 
appliances  known  for  the  purpose,  but  the  defendant  is  bound 
to  provide  what  is  reasonable  in  view  of  what  can  be  provided 
for  such  use ;  that  is,  appliances  such  as  reasonable  and  pru- 
dent men  would  provide.**  That  **  if  this  car  was  a  reasonable 
and  proper  car,  reasonably  fitted,  such  as  a  reasonable  and 
prudent  man  would  put  upon  the  tracks  and  line,  and  having 
in  view  all  the  dangers  and  all  the  circumstances,  it  is  for  you 
to  say  whether  it  had  reasonable  appliances  for  stopping  it — if 
this  car  had  such  appliances,  it  is  enough,  and  the  verdict  should 
be  for  the  defendant.  It  is  for  you  to  say,  looking  at  all  the 
testimony,  and  what  the  witnesses  have  said  about  what  is 
usual  and  proper  as  to  the  necessity  for  such  things,  looking 
it  all  over  in  every  aspect, — whether  you  think  this  car  was 
fitted  and  well  equipped  for  stopping  it ;  and  if  you  do  think 
so,  then  return  a  verdict  for  the  defendant.  That  being  the 
case,  then  this  is  an  accident  for  which  the  defendent  is  not 
responsible.**  That  **  if  you  can  find  that  there  was  a  lack 
of  what  the  car  really  ought  to  have  had  that  prevented  its 
being  stopped,  and  in  that  way  injured  him,  then  you  will 
return  a  verdict  for  the  plaintiff,  and  otherwise  not.'*  And 
the  court  further  charged:  **  The  plaintiff  must  make  out  his 
case  by  a  fair  preponderance  of  evidence,  so  that  you  can 
see  fairly  that  there  was  a  defect ;  that  the  car  ought  to  have 
had  a  sand-box;  that  there  was  something  that  it  didn*t 
have  that  it  ought  to  have  had,  and  the  lack  of  which  pre- 
vented the  car  from  being  stopped  before  it  reached  this 
wagon,  and  that  that  was  what  injured  the  plaintiff, — then  he 
is  entitled  to  a  verdict.*'  Upon  the  evidence,  this  was  a 
proper  charge.  If  defendant  wished  more  specific  instruc- 
tions as  to  the  reasonableness  of  using  some  other  method  of 
applying  the  sand,  as,  for  example,  by  the  use  of  a  sand  car, 
it  should  have  requested  them ;  but  in  view  of  the  evidence, 
which,  so  far  as  the  record  here  shows,  indicated  that  at  the 
season  of  year  when  the  accident  happened  the  alternative 
method  was  not  in  use,  it  is  doubtful  whether  such  instruc- 
tions could  properly  be  given.  Defendant  excepted  **  to 
that  part  of  the  charge  where  it  is  said  that  the  car  ought  to 
have  a  sand-box,  or  that  the  track  ought  to  have  been 
sanded.**     We  find  no  such  express  instruction  in  the  charge, 


^R^^^']  S^ND  BOX  627 

Atlantic  Avoiiue  R.  Co.  v.  Van  Byke 

nor  any  language  in  it  which  at  all  imports  any  such  instruc- 
tion. On  the  contrary,  it  was  distinctly  left  to  the  jury  to 
say  whether  the  car  was  operated  with  reasonably  fit  appli- 
ances for  stopping  it. 

The  only  other  exception  which  need  be  considered  is  to 
the  allowance  of  a  question  to  plaintiff's  witness  Bullock.  He 
was  an  electrician,  familiar  with  the  **  mechanism  and  ma- 
chinery" of  electrical  cars.  He  was  asked,  '*  Can 
an  electrical  motor  car  be  safely  operated  without  J^^***''**' 
a  sand  box,  through  the  streets  of  the  city  of 
Brooklyn?"  to  which  he  answered,  **  No,  sir;  not  through 
a  city."  The  question  was  duly  objected  to  as  incompetent, 
and  exception  to  its  allowance  was  reserved.  The  question 
was  an  improper  one.  It  was  for  the  jury,  upon  the  whole 
evidence,  to  answer  the  question  whether  or  not  it  was 
safe  to  operate  an  electric  motor  car  without  a  sand  box, 
in  the  streets  of  Brooklyn.  As  an  expert,  the  witness  was 
competent  to  testify  as  to  the  relative  efficiency  of  the  stop- 
ping devices  when  operated  with  or  without  sand ;  to  state,  if 
he  could,  within  what  time  or  within  what  space  a  car  with  a 
sand  box  and  a  car  without  a  sand  box  could  be  stopped.  To 
do  even  this,  moreover,  he  would  probably  require  more  data 
than  the  question  supplied  him  with.  The  condition  of  the 
track,  the  grade,  the  speed  of  the  car,  its  weight,  and  conse- 
quent momentum,  are  undoubtedly  essential  elements  of  the 
problem.  It  is  not  the  sand  box  itself  which  helps  to  stop  the 
car,  but  the  sand  which  comes  out  of  the  box,  and  it  would 
produce  the  same  effect  however  it  got  on  the  track.  But, 
although  the  witness  was  thus  invited  and  allowed  to  give  his 
opinion  as  to  how  the  jury  should  decide  the  case,  we  do  not 
see  that  it  has  operated  to  the  prejudice  of  the  defendant. 
^'  The  subsequent  testimony  of  the  witness  showed  that  all  he 
meant  was  that  **  the  brake  will  not  work  on  a  greasy  rail 
without  sand,"  and  that  with  sand  **you  can  stop  a  car  almost 
immediately  " ;  and  it  is  fair  to  assume  that  the  jury  so  under- 
stood his  evidence,  and  gave  it  weight  accordingly.  The 
judgment  of  the  circuit  court  is  affirmed. 

(March  2,  1896.) 

Upon  a  petition  for  rehearing  the  following  memorandum 
was  made: 
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Per  Curiam. — There  was  no  **  inadvertent  confusion"  in 
the  mind  of  the  court  as  to  the  phrase  **  sand  box  "  and 
**  sand  car/*  nor  was  there  any  **  misapprehension  "  of  the 
witness  Frick's  statement  '*  a  sand  box  is  never  used  in  the 
summer  time,  but  in  the  winter  time.**  The  court  found 
abundant  support  for  the  statement  of  fact  challenged  by  the 
petition  in  the  particular  circumstances  attending  the  accident 
and  in  the  further  statements  of  this  same  witness:  **  In  the 
place  of  putting  sand  boxes  in  cars,**  **  we  run  a  particular 
car  over  our  road  at  certain  times;**  **  to  sand  the  track;" 
**  we  do  not  keep  sand  on  the  track  all  the  time;'*  *'  in  certain 
seasons  it  is  not  necessary  to  run  sand  cars  out  at  all;"  '*  this 
accident  did  not  happen  in  the  time  of  year  when  it  needed 
sand. '  *  The  other  points  presented  on  this  motion  are  suffi- 
ciently discussed  in  the  original  opinion.  Motion  for  reargu- 
ment  denied. 


Galbraith 

V. 

West  End  St.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts ,  April  10,  1896.) 

Duty  of  Motorman^ — In  an  action  by  an  administratrix  to  recover  for 
the  death  of  her  intestate  for  injuries  received  while  attempting  to 
cross  defendant's  railroad  track,  a  refusal  to  give  an  instruction  that 
when  the  motorman  saw  that  the  intestate  was  proceeding  as  though  to 
cross  the  track,  it  was  his  duty,  so  far  as  he  was  able,  to  reduce  the 
speed  of  his  car  and  stop  the  same  before  reaching  the  point  where  in- 
testate was  crossing,  was  heldy  no  error. 

Right  to  Cross  the  Track.— In  such  an  action  an  instruction  that  in- 
testate had  a  right  to  cross  the  track  and  assume  that  the  motorman 
would  control  his  car,  if  he  was  at  a  sufficient  distance  to  do  so,  was 
properly  refused. 

Law  of  the  Road, — Held^  no  error  in  such  an  action  to  refuse  to  in- 
struct that  if  intestate  was  entering  the  street  upon  which  the  railroad 
company  had  its  line,  from  a  cross  street,  it  was  his  duty,  by  the  law  of 
the  road,  to  go  at  once  to  the  right  hand  side  of  the  street  to  avoid  col- 
lision with  an  approaching  car. 

Cross  Negligence  and  Ordinary  Care. — Gross  negligence  means  some- 
thing more  than  a  want  of  ordinary  care. 

Speed  of  Car. — Where  the  jury  were  instructed  that  thev  were  to  in- 
quire whether  the  car  was  moving  at  an  excessive  rate  of  speed — held^ 
no  error  for  the  judge  to  compare  the  rate  of  speed  permitted  to  electric 
cars  and  that  permitted  to  cars  on  an  ordinary  railroad  in  a  street. 


^*fs^^']  ELECTRIC   RAILWAY  629 

Galbraith  v.  West  End  St.  R.  Co. 

Question  for  the  Juryt — It  is  no  error  to  leave  to  the  jury  the  question 
whether  the  intestate  was  in  the  exercise  of  reasonable  care  in  not 
turning  to  the  left  as  soon  as  he  reached  the  street  upon  which  the  rail- 
road had  its  track  rather  than  attempting  to  cross  the  track  when  a  car 
was  coming. 

Exceptions  from  Suffolk  county  superior  court.     Over- 
ruled, 

In  this  action  it  appeared  that  James  Galbraith,  the  de- 
ceased, was  passing  along  First  street,  in  Cambridge,  and 
turned  into  Main  street  for  the  purpose  of  proceeding  on  his 
way  to  Boston;  that,  when  he  turned  into  Main  street,  he 
proceeded  to  cross  the  tracks  of  the  West  End  Street  Railway, 
•in  order  to  reach  the  right-hand  side  of  said  street,  in  the 
direction  that  he  was  going.  He  had  proceeded  across  the 
track  of  the  street  railway  which  was  nearest  First  street,  and 
was  entirely  over,  with  the  exception  of  a  wheel  of  his  cart, 
when  it  was  struck  by  an  electric  car,  overturning  the  cart. 
He  received  injuries  from  which  he  died.  On  the  trial,  plain- 
tiff requested  the  court  to  instruct  the  jury:  First.  That 
Galbraith  would  not  be  guilty  of  negligence  in  assuming  that 
the  motorman  would  exercise  due  care.  Second.  That,  when 
the  motorman  saw  that  Galbraith  was  proceeding  as  though  to 
cross  the  track,  it  would  be  his  duty,  so  far  as  he  was  able,  to 
reduce  the  speed  of  his  car,  and  stop  the  same  before  reaching 
the  point  where  Galbraith  was  crossing.  Third.  That  Gal- 
braith had  a  right  to  cross  the  track,  and  assume  that  the 
motorman  would  control  his  car,  if  he  was  at  a  sufficient  dis- 
tance to  do  so.  Fourth.  That  if  Galbraith  was  going  from 
First  street  to  Boston,  over  Main  street,  it  would  be  proper 
and  his  duty,  by  the  law  of  the  road,  to  avoid  collision,  to  go 
at  once  to  the  right-hand  side  of  Main  street,  as  he  was  going 
to  Boston.  Fifth.  That  any  negligence  which  is  legally  suffi- 
cient to  charge  the  defendant  is  **  gross  negligence.**  Sixth. 
That  *'  gross  negligence  **  and  *'  want  of  care  '*  are  converti- 
ble terms.  Seventh.  That  the  term  **  gross,"  in  the  allevia- 
tion **  gross  negligence,**  is  merely  an  expletive.  Eighth. 
That  the  language  of  the  statute  that  **  damages  may  be 
assessed  according  to  the  degree  of  culpability  **  implies  that 
there  may  be  different  degrees  even  in  gross  negligence.  The 
court  gave  the  first  and  eighth  requests,  and  declined  to  give 
the  other  requests. 
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Hiram  P.  Harriman  and  T,  H,  Tyndale^  for  plaintiff. 
M.  F,  Dickinson^  Jr.^  and  Mollis  R,  Bailey^  for  defendant. 

Lathrop,  J. — iThis  is  an  action  of  tort,  under  St.  1886,  c. 
140,  by  the  administratrix  of  the  estate  of  James  Galbraith, 
to  recover  damages  for  the  death  of  her  husband,  caused  by 
injuries  received  by  him  on  February  6,  1894,  while  attempt- 
ing to  cross  the  tracks  of  the  defendant's  railway,  on  Main 
street,  in  Cambridge.  Just  before  the  accident,  the  intestate 
was  driving  along  First  street  in  his  cait.  He  drove  out 
of  First  street,  which  does  not  cross  Main  street ;  but,  for  the 
purpose  of  getting  on  the  right-hand  side  of  Main  street,  he- 
proceeded  straight  ahead,  to  cross  Main  street.  In  the 
superior  court  the  jury  returned  a  verdict  for  the  defendant, 
and  the  case  comes  before  us  on  exceptions  taken  by  the 
plaintiff  to  the  refusal  of  the  presiding  judge  to  give  certain 
requests  for  instructions,  and  there  are  also  exceptions  to  cer- 
tain portions  of  the  charge.  The  judge  gave  the  first  and 
eighth  requests  for  instructions,  and  refused  to  give  the  second, 
third,  fourth,  fifth,  sixth,  and  seventh. 

The  second  request  was  properly  refused.  The  plaintiff, 
in  his  argument,  has  assumed  that  this  request  placed  the 
parties  in  a  condition  where  the  intestate  was  on  the  track,  in 

the  act  of  crossing;  but  this  is  not  stated  in  the 
ma//  ^^^^'  request,  and,  in  fact,  the  terms  of  the  request  show 

that  it  was  intended  to  apply  to  a  time  before  the 
intestate  got  upon  the  track.  There  was  conflicting  evidence 
in  the  case  as  to  the  speed  with  which  the  electric  car  was 
coming,  and  as  to  what  was  done  by  the  motorman,  and  the 
jury  were  fully  instructed  upon  this  branch  of  the  case. 

The  third  request  was  properly  refused.  It  was  incumbent 
upon  the  plaintiff,  .under  St.  1886,  c.  140,  to  show  that  her 
intestate  was  in  the  exercise  of  **  due  diligence."     While  the 

intestate  had  a  right  to  cross  the  street,  the  electric 
^^11^^^^    car  had  also  a  right  to  proceed  on  its  course;  but 

each  was  bound  to  use  proper  care  to  avoid  a  col- 
lision. Driscoll  V,  Railway  Co.,  159  Mass.  142;  Clazebrook 
V.  Railway  Co.,  160  Mass.  239.  The  defendant  corporation 
is  not  liable  for  the  act  of  the  motorman,  unless  he  was  either 
unfit  or  there  was  gross  negligence  or  carelessness  on  his  part. 
There  was  no  evidence  that  the  motorman  was  unfit;  and  it 
was  a  question  for  the  jury  whether  the  intestate  exercised  due 
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diligence,  and  whether  the  motorman  was  grossly  negligent 
or  careless. 

The  fourth  request  was  rightly  refused,  and  the 
law  on  this  point  was  correctly  stated  in  the  in-  JjJ2.*'''* 
structions  given  to  the  jury. 

The  fifth,  sixth,  and  seventh  requests  relate  to  the  term 
**  gross  negligence."     The  plaintiff  contends  that  the  word 
**  gross  "  has  no  more  effect  than  the  word  **  due  **  or  **  or- 
dinary.**    But,  while  this  view  has  been  adopted 
in  some  jurisdictions,  it  never    has  been  the  law  Ordiawjcmw 
here.     The  term  **  gross  negligence  **  means  some- 
thing more  than  a  want  of  ordinary  care.      It  is  used  not  only 
in  St.    1886,  c.  140,  but  also  in   Pub.   St.  c.   73,   §  6;  Id.  c. 
112,  §  212;  Id,  c.  202,  §  34.      See  Copley  v.  New  Haven  & 
N.  Co.,  136  Mass.  6,  19  Am.  &  Eng.  R.  Cas.  373;  Debbins 
z/.  Railroad  Co.,    154  Mass.   402,  404;  Sullivan  v.   Railroad 
Co.,  154  Mass.  524;   Manley  v.  Railroad  Co.,  159  Mass.  493; 
Mullen  V,  Railway  Co.,  164  Mass.  450. 

The  remaining  exceptions  relate  to  specific  portions  of  the 
charge.  The  plaintiff  contends  that  the  jury  might  have  been 
misled  by  what  was  said  in  regard  to  railroads  and  steam  cars. 
But  we  do  not  understand  that  the  judge  intended  to  instruct 
the  jury  that  electric  cars  might  run  at  the  same  rate  of  speed 
as  cars  on  a  road  operated  by  steam.  See  Doyle  v. 
Railway  Co.,  161  Mass.  533,  37  N.  E.  741.  The  Speedofcar. 
jury  were  carefully  instructed  that  they  were  to 
inquire  whether  this  car,  at  and  before  the  time  of  the  collision, 
was  moving  at  an  excessive  rate  of  speed,  in  view  of  the  situa- 
tion; and  they  were  told  to  take  into  consideration  the  char- 
acter of  the  street,  whether  there  were  dwellings  along  the 
line  of  it,  whether  other  streets  crossed  Main  street  or  came 
into  it,  to  determine,  upon  all  the  evidence,  what  the  rate  of 
speed  was,  and  whether  it  was  an  excessive  rate  of  speed,  and 
whether  the  motorman  was  or  was  not  in  fault  in  not  checking 
the  speed  of  his  car,  by  which  we  presume  the  judge  meant 
in  not  checking  it  sooner,  for  there  is  no  doubt  that  it  was 
checked  to  some  extent. 

The  Ikst  exception  relates  to  what  was  said  as  to  the  right 
of  the  intestate  to  cross  Main  street.     We  have  already  stated, 
in  considering  the  third  request  for  instructions, 
that  this  right  was  not  absolute;  and  we  see  no  Ji"*"*'«"«' 
objection  to  that  portion  of  the  charge  which  left 
to  the  jury  the  question  whether  the   intestate  was  in   the 
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exercise  of  reasonable  care  in  not  turning  to  the  left  as  soon 
as  he  reached  Main  street,  rather  than  to  attempt  to  cross  the 
tracks  when  a  car  was  coming.  It  was  correctly  said  that  **  a 
man  has  the  right,  under  the  law  of  this  commonwealth,  to 
drive  upon  either  side  of  the  street,  or  any  part  of  the  street, 
excepting  only  that  in  case  of  vehicles  meeting,  when  a  man 
that  is  driving  meets  a  carriage  going  in  the  same  direction,  or 
going  in  the  other  direction,  then  the  law  provides  what  he 
shall  do;"  and  also  in  what  follows  this. 

We  are  therefore  of  the  opinion  that  the  plaintiff  has  shown 
no  ground  of  objection,  and  that  the  exceptions  must  be 
overruled. 


Richmond  &  D.  R.  Co. 

V. 

Tribble's  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia,  March  19,  1896.) 

Contributory  Negligence — Collision  between  Separated  Sections  of 
Train. — Plaintiff's  intestate  was  killed  in  a  collision  between  the  front 
and  rear  sections  of  a  train  on  which  he  was  brakeman.  Plaintiff  al- 
leged that  the  separation  of  the  train  and  the  subsequent  collision  was 
due  to  defective  coupling  pins.  This  was  established  by  the  evidence. 
It  further  appeared  from  the  evidence  that  when  the  train  separated, 
plaintiff's  intestate  was  in  the  second  car  of  the  rear  section.  The  sec- 
tions ran  for  five  miles  before  the  collision  took  place,  and  by  the  appli- 
cation of  one  brake,  plaintiff's  intestate  or  his  fellow-brakeman  could 
have  stopped  their  section,  which  by  rule  of  the  company  it  was  their 
duty  to  do.  The  engineer  failed  to  keep  the  front  part  of  the  train  in 
motion,  as  was  his  duty  until  the  detached  portion  was  stopped.  Held, 
that  the  accident  was  due  either  to  the  negligence  of  plaintiff's  intes- 
tate, or  to  that  of  a  fellow-brakeman,  or  to  that  of  the  engineer,  and 
that  these  or  one  of  these  was  the  proximate  cause  and  that  the  defects 
in  the  coupling  pins  were  but  a  secondary  or  remote  cause  of  the  dis- 
aster and,  therefore,  the  judgment  should  have  been  rendered  for  the 
defendant. 

Error  to  Culpeper  county  circuit  court.     Reversed, 

W,  H,  Payne  and  Leonard  Marbnry,  for  plaintiff  in  error. 
Rixey  &  Barbour  and  John  M.  Johnson,  for  defendant  in 
error. 
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Keith,  J. — ThaddeusG.  Tribble,  administrator  of  Edward 
Tribble,  deceased,  brought  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Cuipeper  county  against  the  cweguud 
Richmond  &  Danville  Railroad  Company,  in  which 
he  alleges  that,  in  October,  1890,  his  intestate,  Edward 
Tribble,  while  engaged  as  a  brakeman  on  the  train  of  the 
defendant  company,  was  killed  through  the  negligence  of  the 
defendant,  and  therefore  sues  to  recover  damages.  The  par- 
ticular negligence  of  which  complaint  is  made  is  stated  in  the 
declaration  to  be  that  the  coupling,  links,  and  pins  were 
unsafe,  unsound,  and  defective;  that  the  caboose  or  conduc- 
tor's car  of  the  train  was  not  wide  enough  to  permit  the  green 
lights,  carried  on  each  side  of  it  in  the  night-time,  to  be  seen 
by  the  engineer  of  the  train  when  moving  upon  a  straight 
track ;  that  the  whistle  of  the  engine,  with  which  signals  are 
communicated  by  the  engineer,  was  so  defective  as  to  be 
wholly  insufficient  for  the  purpose  for  which  it  was  designed ; 
that,  by  reason  of  the  defective  link  or  coupling  pin,  the  train 
parted,  and  by  reason  of  the  narrowness  of  the  caboose  car  the 
signal  lights  were  invisible  to  the  engineer,  and  by  reason  of 
the  insufficiency  of  the  whistle  he  was  not  able  to  communi- 
cate the  situation  to  the  brakeman,  by  reason  whereof,  the 
train  having  parted,  and  the  two  sections  subsequently  coming 
together  with  great  violence,  the  plaintiff's  intestate,  while 
engaged  in  the  discharge  of  his  duty,  without  fault  or  blame 
upon  his  part,  was  caught  between  the  cars,  and  so  crushed 
and  mangled  that  he  then  and  there  died  from  the  injury. 
There  are  several  counts  in  the  declaration,  but  this  is  a  suffi- 
cient statement  of  what  they  contain. 

Upon  the  trial  after  the  evidence  had  been  introduced,  the 
defendant  filed  a  demurrer  to  the  evidence,  and  thereupon  the 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  defend- 
ant's demurrer,  and  assessed  his  damages  at  $4500.  Upon 
this  verdict  the  circuit  court  entered  a  judgment,  and  there- 
upon the  defendant  applied  for  and  obtained  a  writ  of  error 
from  one  of  the  judges  of  this  court. 

It  appears  that,  upon  the  day  of  the  accident,  the  train 
upon  which  defendant's  intestate  was  employed  left  the  city 
of  Alexandria,  going  in  the  direction  of  Lynch-  Etidenw 
burg,  over  the  road  of  defendant  company;  that, 
after  passing  Cuipeper,  a  station  upon  its  road,  and  a  short 
distance  before  reaching  Winstonville  station,  the  train,  which 
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consisted  of  an  engine  and  20  cars,  including  the  caboose, 
parted  between  the  seventh  and  eighth  cars,  the  engine  and 
seven  cars  going  forward  and  the  remainder  of  the  train  fol- 
lowing it;  that  after  passing  Winstonville  and  Mitchell's  sta- 
tions, at  a  point  about  a  mile  or  mile  and  a  half  south  of 
Mitchells*  station,  the  rear  division  of  the  train  overtook  the 
engine  and  the  cars  attached,  crushed  into  them,  and  defend- 
ant's intestate  was  instantly  killed.  It  appears  that  defend- 
ant's intestate,  at  the  time  of  his  death,  was,  together  with  a 
fellow-brakeman,  who  was  also  killed,  upon  an  open  or 
gondola  car,  loaded  with  railroad  iron.  This  car  was  the 
ninth  in  the  train,  counting  from  the  engine,  and,  as  the 
engine  moved  off  with  7  cars  attached  toj  it,  there  was,  after 
the  parting  of  the  train,  only  one  car,  and  that  a  box  car,  in 
front  of  the  gondola  upon  which  the  plaintiff's  intestate  re- 
ceived the  injury.  There  is  a  good  deal  of  evidence  with 
respect  to  the  coupling  and  pin,  the  width  of  the  caboose  car, 
and  the  condition  of  the  whistling  apparatus  of  the  engine, 
and  it  may  be  conceded  that  this  evidence  tends  to  prove, 
and,  upon  a  demurrer  to  the  evidence,  must  be  taken  as  prov- 
ing, that  they  were  defective  and  unsafe,  and  that  their  con- 
dition was  known  to  the  defendant  company;  but,  in  the  view 
we  have  taken  of  it,  all  the  evidence  as  to  the  condition  of 
the  coupling,  the  pin,  the  caboose,  and  the  whistle  is  wholly 
immaterial,  and  need  not  be  further  considered. 

The  uncontradicted  evidence  is  that  this  train  was  equipped 
with  brakes  sufficient  for  its  complete  control,  that  the  train 
parted  before  reaching  Winstonville,  and  that  the  collision 
occurred  a  mile  south  of  Mitchell's  station;  in  other  words, 
that,  after  the  train  parted,  and  before  the  collision  occurred, 
a  distance  of  at  least  four  or  five  miles  ^^as  covered,  and  that 
portion  of  the  train  upon  which  the  defendant's  intestate  was 
injured,  moving  only  with  its  own  momentum,  overtook  and 
collided  with  the  seven  cars  drawn  by  an  engine,  after  passing 
over  the  distance  above  stated,  on  a  track  a  part  of  which  was 
an  ascending  grade. 

It  seems  that  the  separation  of  trains  is  not  of  infrequent 
occurrence,  and  rule  211  of  the  defendant  company  provides 
as  follows:  **If  the  train  should  part,  the  flagman  must  im- 
mediately apply  the  brakes  and  stop  the  cars,  and  then  send 
forward  the  most  reliable  person  he  can  command  to  make 
danger  signals,  until  the  front  portion  of  the  train  comes  back, 
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while  he  protects  the  rear  of  the  train  as  per  rule  99."  As 
we  have  seen,  the  deceased  was  on  the  ninth  car  from  the 
engine.  After  the  parting  of  the  train  there  was  but  one  car 
in  front  of  him,  and  it  is  impossible  to  believe  that  the  acci- 
dent would  not  have  been  known  to  him  had  he  exercised  the 
most  ordinary  care  in  the  discharge  of  the  duties  of  his  posi- 
tion. That  a  train  in  the  night-time  should  part,  and  the 
engine  and  seven  cars  move  off,  and  that  persons  upon  the 
cars  constituting  the  rear  portion  of  it  should  be  wholly  uncon- 
scious of  the  accident,  is  almost  incredible.  The  absence  of 
the  smoke,  the  steam,  the  noise,  and,  above  all,  of  the  light 
from  the  engine,  the  absence  of  that  force  and  control  which 
an  engine  exerts  upon  a  train  to  which  it  is  attached,  in 
passing  over  a  track  where  up-grades  and  down-grades  alter- 
nate, must  have  forced  a  knowledge  of  the  situation  upon  the 
attention  of  those  upon  the  rear  portion  of  the  train,  had  they 
been  in  the  least  attentive  to  what  was  passing  around  them ; 
and,  above  all,  it  must  have  been  known  to  the  plaintiff's  in- 
testate, as,  betv:een  him  and  the  front  of  that  portion  of  the 
train  upon  v/hich  he  was  stationed,  only  one  car  was  inter- 
posed, and  yet  those  thirteen  cars  were  permitted  to  traverse 
a  distance  of  about  five  miles,  impelled  by  no  force  save  their 
own  momentum,  and  overtake  and  collide  with  the  front  por- 
tion of  the  train,  having  the  same  original  momentum,  with 
an  engine  attached,  without  any  effort  to  use  the  appliances 
at  hand  to  bring  the  train  to  a  halt.  Had  the  deceased  been 
attending  to  his  duties,  and  observant  of  what  was  transpiring 
around  him,  as  was  his  plain  duty,  the  means  were  at  his  hand 
by  which  the  disaster  could  have  been  easily  averted.  It  was 
negligent  in  him  not  to  be  aware  of  his  peril,  under  the  cir- 
cumstances disclosed  in  this  record,  and  gross  negligence,  if 
aware  of  it,  not  to  take  measures  for  his  own  safety,  when  the 
means  for  doing  so  were  within  reach. 

Upon  the  parting  of  the  train  it  becomes  the  duty,  as  we 
have  seen,  of  the  brakeman  upon  the  rear  of  the  train  to  bring 
it  to  a  halt.     It  is  the  duty  of  the  engineer  to  keep 
his  train  in  motion  so  as  to  keep  out  of  the  way  of  ^^^l^^ 
the  rear  portion  of  the  train  until  all  danger  of  a 
collision  has  passed.      This  appears  from  rule    103:    **  The 
engine  man  must  give  the  signal  as  provided  in  rule  43,  and 
keep  the  front  part  of  the  train  in  motion  until  the  detached 
portion  is  stopped.**     The  engineman   in  this  case  checked 


636  STKEET  BAIL  WAYS  [^^;  ™' 

White  «.  West  End  St.  R  Co. 

the  train  and  * 'slowed  it  down  "  to  a  speed  of  five  or  six 
miles  per  hour,  under  the  impression  that  the  detached  por- 
tion of  the  train  had  had  ample  time  to  be  brought  under 
control,  and  stopped.  He  says,  and  in  this  respect  he  is  un- 
contradicted: **  I  stopped  at  Cabin  Branch  with  the  confidence 
that  the  train — that  is,  the  detached  portion  of  it — ^was  on  the 
other  side  of  Winstonville.  If  they  had  put  one  brake  down, 
it  would  have  stopped.**  But  the  one  brake  was  not  put 
down,  the  detached  portion  was  not  stopped,  the  front  of  the 
train  was  ** slowed  down  **  before  the  engineer  knew  that  the 
detached  portion  had  been  stopped,  and  that  all  danger  of  a 
collision  had  ceased,  and  thereupon  the  collision  occurred,  and 
the  defendant's  intestate  was  killed. 

It  seems  to  us,  therefore,  that,  looking  only  to  the  facts 
established  in  the  record,  which  are  wholly  uncon- 
r^J"***  tradicted,  this  unfortunate  accident  was  due  either 
to  the  negligence  of  the  plaintiff's  intestate,  or  to 
that  of  his  fellow-brakeman,  or  to  that  of  the  engineman ;  that 
these,  or  one  of  these,  was  the  proximate  cause;  and  that  the 
defects  of  machinery  averred  and  proven  were  but  the 
secondary  or  remote  causes  of  the  disaster.  We  are  of  opinion, 
therefore,  that,  upon  the  demurrer,  judgment  should  have 
been  rendered  for  the  defendant.  The  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  this  court  will  proceed  to 
enter  judgment  in  conformity  with  the  foregoing  opinion. 

Buchanan  and  Harrison,  JJ.,  dissenting. 


White 

V. 

West  End  St.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  April  i,  1896.) 

Street  Railways— Failure  to  Stop — Injury  to  Passenger.— A  passenger 
cannot  recover  on  a  count  in  contract  for  injuries  received  from  getting 
off  a  car  while  in  motion,  though  the  car  failed  to  stop  at  the  place  he 
expected  to,  if  there  was  a  contract  by  the  conductor  to  stop  at  the 
place,  the  personal  injury  was  not  the  natural  or  proximate  consequence 
of  a  failure  to  stop  there. 


^R  Cm?^']  street  railways  637 

White  V.  West  End  St.  R.  Co. 

Count  in  Tort — Nor  can  he  recover  on  a  count  in  tort,  as  he  chose  to 
get  off  while  the  car  was  moving  and  without  malcing  a  further  effort 
to  stop  it. 

Exceptions  from  Suffolk  county  superior  court.     Excep- 
tions overruled. 

E.  H.  Savary^  for  plaintiff. 
Wm.  B.  Strouty  for  defendant. 

Allen,  J. — The  plaintiff's  construction  of  his  bill  of  excep- 
tions is  that  the  car  went  past  the  place  where  he  expected  it 
to  stop,  without  stopping,  and  that  he  then  undertook  to  get 
off  while  the  car  was  in  motion.  Assuming  this  to  be  so,  he 
fully  knew  the  condition  of  things.  He  was  aware  that  the  car 
was  moving.  It  was  daylight.  He  stood  upon  the  step  of 
the  platform,  and  could  see  where  he  was  about  to  step.  No 
unexpected  jerk  or  sudden  motion  or  stopping  of  the  car 
occurred.  He  had  been  in  the  habit  of  getting  upon  and  off 
from  street  cars  when  they  were  in  motion,  and  always  with- 
out injury;  and  on  this  occasion  he  stepped  off  as  carefully  fis 
he  could  into  the  graveled  street,  and  was  hurt.  The  action 
is  for  the  personal  injury.  The  plaintiff  cannot  recover  for 
this  on  his  count  in  contract.  If  a  contract  by  the  conductor 
to  stop  at  the  expected  place,  binding  upon  the  defendant, 
could  be  found  upon  the  evidence  (Robinson  v.  Railway  Co., 
157  Mass.  224),  the  personal  injury  was  not  the  natural  or 
proximate  consequence  of  a  failure  to  stop  there  (Murdock  v. 
Railroad  Co.,  133  Mass.  15,  6  Am.  &  Eng.  R.  Cas.  406). 
Nor  can  he  recover  on  his  count  in  tort.  He  chose  to  get  off 
while  the  car  was  moving,  and  without  making  a  further  effort 
to  stop  it.  Under  the  circumstances  disclosed,  he  took  the 
risk  of  such  an  accident  as  happened.     Exceptions  overruled. 
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Interstate  Commerce  Commission 

V, 

Alabama  Midland  R.  Co.  et  aL 

{Circuit  Court  of  Appeals,  June  2,  1S96.) 

Commerce  as  a  Subject  of  Legislation. — Commerce,  in  its  largest  sense, 
must  be  deemed  to  be  one  of  the  most  important  subjects  of  legislation, 
and  an  intention  to  promote  and  facilitate  it.  and  not  to  hamper  or  de- 
stroy it,  is  naturally  to  be  attributed  to  Congress. 

Purpose  of  the  Interstate  Commerce  Act. — The  purpose  of  the  act  is 
to  promote  and  facilitate  commerce,  by  the  adoption  of  regulations  to 
make  charges  for  transportation  just  and  reasonable,  and  to  forbid  undue 
and  unreasonable  preferences  or  discriminations. 

Orders  of  the  Commission. — The  spirit  and  letter  of  the  act  require 
that  orders  made  by  the  commission  should  have  in  view  the  purpose  of 
promoting  and  facilitating  commerce,  and  the  welfare  of  all  to  be  affected, 
as  well  the  carriers  as  the  traders  and  consumers  of  the  country. 

The  Second  Section — Discrimination. — The  principal  purpose  of  the 
second  section  is  to  prevent  unjust  discrimination  between  shipf)ers. 
It  implies  that  in  deciding  whether  differences. in  charges,  in  given  cases, 
were  or  were  not  unjust,  there  must  be  a  consideration  of  the  several 
questions  whether  the  services  rendered  were  "  like  and  contempora- 
neous," whether  the  kinds  of  traffic  were  "  hke,"  and  whether  the  trans- 
portation was  effected  under  '*  substantially  similar  circumstances  and 
conditions." 

Same — Circumstances  and  Conditions  to  be  Considered  by  Commission. 
— All  circumstances  and  conditions  which  reasonable  men  would  regard 
as  affecting  the  welfare  of  the  carrying  companies,  and  of  the  producers, 
shippers,  and  consumers,  should  be  considered  by  a  tribunal  appointed 
to  carry  into  effect  the  provisions  of  the  act. 

Same. — Whatever  would  be  regarded  by  common  carriers  apart  from 
the  operation  of  the  statute,  as  matters  which  warranted  differences  in 
charges,  ought  to  be  considered  in  forming  a  judgment  whether  such 
differences  were  or  were  not  unjust. 

The  Third  Section — Preference. — The  third  section  forbids  any  undue 
and  unreasonable  preference  or  advantage.       The  mere  circumstance 
that  there  is,  in  a  given  case,  a  preference  or  an  advantage,  does  not,  of 
itself,  show  that  such  preference  or  advantage  is  undue  or  unreason 
able. 

Same — Facts  are  to  be  Considered.—There  is  nothing  in  the  act  which 
defines  what  shall  be  held  to  be  due  or  undue,  reasonable  or  unreasonable. 
Such  questions  are  not  of  law,  but  of  fact;  and  those  facts  and  matters 
which  carriers,  apart  from  any  question  arising  under  the  statute,  would 
treat  as  calling,  in  given  cases,  for  a  preference  or  advantage  are  facts  and 
matters  which  must  be  considered  in  forming  judgment  whether  such 
preference  or  advantage  is  undue  or  unreasonable. 
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Same — Competltlont—Among  the  circumstances  and  conditions  to  be 
considered,  as  well  in  the  case  of  traffic  originatinfj  in  foreign  ports 
as  in  the  case  of  traffic  originating  within  the  limits  of  the  United  States, 
competition  that  affects  rates  should  be  considered  ;  and  in  deciding 
whether  rates  and  charges  made  at  a  low  rate  to  secure  foreign  freights 
which  would  otherwise  go  by  other  competitive  routes,  are  or  are  not 
undue  and  unjust,  the  fair  interests  of  the  carrier  companies,  and  the 
welfare  of  the  community  wliich  is  to  receive  and  consume  the  commod- 
ities, are  to  be  considered. 

Same — Place  of  Delivery  to  be  Considered. — When  the  section  says  that 
no  locality  shall  be  subjected  to  any  undue  or  unreasonable  prejudice  or 
disadvantage,  it  does  not  mean  that  regard  is  to  be  had  only  to  the  wel- 
fare of  the  locality  or  community  where  the  traffic  originates,  or  where 
the  goods  are  shipped  on  the  cars.  The  welfare  of  the  locality  to  which 
the  goods  are  sent  is  also  to  enter  into  the  question. 

Same. — It  is  impossible  to  exercise  a  jurisdiction  such  as  is  conferred 
by  the  third  section  by  any  process  of  mere  mathematical  or  arithmet- 
ical calculation.  A  much  broader  view  must  be  taken,  and  it  would  be 
hopeless  to  attempt  to  decide  a  case  by  any  attempted  calculation. 

The  Fourth  Section. — The  above  observations  with  reference  to  the 
second  and  third  sections  are  equally  applicable  to  the  fourth  section,  or 
the  so-called  long  and  short  haul  provision. 

Power  of  Commission  to  Fix  Rates. — There  is  no  provision  in  the  act 
that  expressly,  or  by  necessary  implicatiqn,  confers  upon  the  commission 
power  to  fix  rates. 

Power  of  Common  Carriers  to  Adjust  Their  Rates. — Subject  to  the  two 
leading  prohibitions  that  their  charges  shall  not  be  unjust  or  unreason- 
able, and  that  they  shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  disadvantage,  the  act  leaves  common  carriers  as  they 
were  at  common  law,  free  to  make  special  contracts  looking  to  the  in- 
crease of  their  business,  to  classify  their  traffic,  to  adjust  and  apportion 
their  rates  so  as  to  meet  the  necessities  of  commerce,  and,  generally,  to 
manage  their  important  interests  upon  the  same  principles  which  are 
regarded  as  sonnd  and  adopted  in  other  trades  and  pursuits. 

Competition  between  Railway  Lines  in  the  Southern  Railway  and  Steam- 
ship Association. — The  competition  of  the  railway  Imes  is  not  stifled,  but 
is  fully  recognized,  intelligently  and  honestly  controlled  and  regulated, 
by  the  Traffic  Association  in  its  schedule  of  rates. 

Competition — Actual  and  Potential. — When  the  rates  to  Montgomery 
were  higher  a  few  years  ago  than  now,  actual,  active  w^ater-line  competi- 
tion by  the  Alabama  river  came  in  ;  the  rates  were  reduced  to  the  level 
of  the  lowest  practical  water  rates ;  and  the  volume  of  carriage  by  the 
river  is  now  comparatively  small.  But  the  controlling  power  of  that 
water-line  remains  in  full  force,  and  must  ever  remain  in  force  as  long 
as  the  river  remains  navigable  to  its  present  capacity. 

A  Local  Rate  as  Part  of  a  Through  Rate. — The  fact  that  a  local  rate  is 
made  part  of  a  through  rate  does  not  render  the  through  rate  illegal, 
provided  neither  the  local  nor  the  through  rate  be  unjust  or  unreason- 
able, and  provided  neither  of  them  unjustly  discriminate,  or  give  an 
undue  preference  or  disadvantage  to  person  or  traffic  similarly  situated.* 

Affirming  s.  C,  69  Fed.  Rep.  227. 


*  Head  notes  approved  by  Judge  McCormick. 
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Appeal  from  U.  S.  circuit  court.     Affirmed, 

L.  A,  Shaver^  for  appellant. 

J,  D,  Roquemorej  A.  A,  Wiley ,  and  Ed,  Baxter^  for  ap- 
pellees. 

McCoRMiCK,  Circuit  Judge,  delivered  the  opinion  of  the 
court. 

Troy  is  situated  between  the  Alabama  and  Chattahoochee 
rivers,  fifty-two  miles  by  the  shortest  railroad  route  from 
Montgomery,  eighty  miles  from  Eufaula,  and  eighty-five 
miles  from  Columbus.  It  is  a  city  of  four  or  five  thousand 
inhabitants. 

On  June  29,  1892,  the  Board  of  Trade  of  Troy  filed  with 
the  Interstate  Commerce  Commission,  the  appellant,  a  com- 
plaint against  the  Alabama  Midland,  and  the  Georgia  Central 
Railroads,  and  their  numerous  connections,  which  contained 
six  charges  of  violations  of  the  provisions  of  the  act  to  regulate 
commerce.     Those  charges  are  as  follows: 

**  I.  That  the  Alabama  Midland,  and  Georgia  Central,  and 
their  connections  unjustly  discriminate  against  Troy,  and  in 
favor  of  Montgomery,  in  charging  and  collecting  S3. 22  per 
ton  to  Troy,  on  phosphate  rock,  shipped  from  the  South 
Carolina  and  Florida  fields,  and  only  $3  per  ton  on  such  ship- 
ments to  Montgomery,  the  longer-distance  point  by  both  said 
roads ;  and  that  all  phosphate  rock  carried  from  said  fields  to 
Montgomery  over  the  road  of  the  Alabama  Midland  has  to  be 
hauled  through  Troy. 

**  2.  That  the  rates  on  cotton  established  by  said  two  roads 
and  their  connections  on  shipments  to  the  Atlantic  seaports, 
Brunswick,  Savannah,  and  Charleston,  unjustly  discriminate 
against  Troy,  and  in  favor  of  Montgomery,  in  that  the  rate 
per  hundred  pounds  from  Troy  is  forty-seven  cents,  and  that 
from  Montgomery,  the  longer- distance  point,  is  only  forty 
cents ;  and  that  such  shipments  from  Montgomery  over  the 
road  of  the  Alabama  Midland  have  to  pass  through  Troy. 

**  3.  That  on  shipments  for  export  from  Montgomery  and 
other  points  within  '  the  jurisdiction  '  of  the  Southern  Railway 
&  Steamship  Association  to  the  Atlantic  seaports,  Brunswick, 
Savannah,  Charleston,  West  Point,  and  Norfolk,  a  lower  rate 
is  charged  than  the  regular  published  tariff  rate  to  such  sea- 
ports, in  that  Montgomery  and  such  other  points  are  allowed 
by  the  rules  of  said  association  to  ship  through  to  Liverpool 
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via  any  of  those  seaports  at  the  lowest  through  rate  via  any  one 
of  them  on  the  day  of  shipment,  which  may  be  much  less  than 
the  sum  of  the  regular  published  rail  rate  and  the  ocean  rate 
via  the  port  of  shipment;  that  this  reduction  is  taken  from 
the  published  tariff  rail  rate  to  the  port  of  shipment;  and  that 
this  privilege  being  denied  to  Troy,  is  an  unjust  discrimination 
against  Troy,  in  favor  of  Montgomery,  and  such  other  favored 
cities,  and  that  it  is,  also,  a  discrimination  against  shipments 
which  terminate  at  such  seaport,  in  favor  of  shipments  for 
export. 

**  4.  That  the  Alabama  Midland  and  the  defendant  carriers 
connecting  and  forming  lines  with  it  from  Baltimore,  New 
York,  and  the  East  to  Troy,  and  Montgomery,  charge  and 
collect  a  higher  rate  on  shipments  of  class  goods  from  those 
cities  to  Troy,  than  on  such  shipments  through  Troy,  to 
Montgomery,  the  latter  being  the  longer-distance  point  by 
fifty-two  miles. 

**  5.  That  the  rates  on  *  class  '  goods  from  western  and 
northwestern  points  established  by  the  defendants  forming 
Hnes  from  those  points  to  Troy,  are  relatively  unjust  and  dis- 
criminatory as  against  Troy,  when  compared  with  the  rates 
over  such  lines  to  Montgomery  and  Columbus. 

**  6.  That  Troy  is  unjustly  discriminated  against  in  being 
charged  on  shipments  of  cotton  via  Montgomery  to  New 
Orleans,  the  full  local  rate  to  Montgomery,  by  both  the 
Alabama  Midland,  and  the  Georgia  Central." 

The  Alabama  Midland  and  the  Central  Georgia,  and  many 
of  their  connections,  immediate  and  remote,  answered  the 
complaint  with  a  general  denial  of  the  charge  of  violating  the 
provisions  of  the  act,  supported  by  such  special  matter  as 
their  respective  situations  furnished.  The  only  feature  of 
these  matters  specially  pleaded,  now  requiring  notice,  is  the 
allegation  that  the  circumstances  and  conditions  affecting 
rates  at  Montgomery,  and  at  Troy,  are  substantially  dissimilar. 

After  due  examination,  taking  proof,  and  hearing  argument 
of  counsel  for  the  respective  parties,  and  considering  the  case 
until  August  15,  1893,  the  Commission  made  its  report, 
reviewing  all  the  evidence,  the  oral  arguments,  and  the  briefs 
of  counsel,  the  pertinent  provisions  of  the  act,  the  decisions 
on  it  theretofore  made  by  them,  and  by  the  courts,  and  con- 
cluding thus:  In  pursuance  of  the  conclusions  arrived  at  in  this 
case,  it  is  ordered,  that  the  roads  participating  in  the  traffic 
8  (n.  s.)  a.  &  E.  R.  Cas.— 41 
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involved  cease  and  desist  (i)  from  charging  and  collecting  on 
class  goods  shipped  from  Louisville,  St.  Louis,  arid  Cincinnati 
to  Troy,  a  higher  rate  than  is  now  charged  and  collected  on 
such  shipments  to  Columbus  and  Eufaula;  (2)  from  charging 
and  collecting  on  cotton  shipped  from  Troy,  via  Montgomery, 
to  New  Orleans,  a  higher  through  rate  than  50  cents  per  100 
pounds;  (3)  from  charging  and  collecting  on  shipments  of 
cotton  from  Troy,  for  export  via  the  Atlantic  seaports,  Bruns- 
wick, Savannah,  Charleston,  West  Point,  and  Norfolk,  a 
higher  rate  to  those  ports  than  is  charged  and  collected  on 
such  shipments  from  Montgomery;  (4)  from  charging  and 
collecting  on  cotton  shipped  from  Troy  to  Brunswick,  Savan- 
nah, and  Charleston,  a  higher  rate  than  is  charged  and  col- 
lected on  such  shipments  from  Montgomery,  through  Troy, 
to  those  ports;  (5)  from  charging  and  collecting  on  class 
goods,  shipped  from  New  York,  Baltimore,  and  the  Northeast 
to  Troy,  a  higher  rate  than  is  charged  and  collected  on  such 
shipments  to  Montgomery;  (6)  from  charging  and  collecting 
on  phosphate  rock  shipped  from  South  Carolina  and  Florida 
fields  to  Troy,  a  higher  rate  than  is  charged  and  collected  on 
such  shipments  through  Troy,  to  Montgomery.  A  formal 
order  to  the  same  effect  was  made  and  filed  among  the  records 
of  the  Commission  requiring  compliance  therewith  on  or 
before  September  10,  1893,  and  a  notice  embodying  this 
order,  together  with  a  copy  of  the  report  and  opinion  of  the 
commission  in  the  case,  was  forthwith  duly  served  on  each  of 
the  defendant  corporations. 

The  carriers,  relying  on  the  defenses  interposed,  did  not 
comply  with  the  order,  and  on  January  20,  1894,  this  suit  was 
brought.  It  progressed  to  the  hearing;  and  on  July  3,  1895, 
the  circuit  court  delivered  its  opinion  adverse  to  the  ultimate 
findings  and  conclusions  made  and  shown  in  the  report  and 
order  of  the  Commission,  and  made  the  decree,  from  which 
this  appeal  is  taken,  '*that  this  cause  be,  and  the  same  is 
hereby  dismissed  out  of  this  court." 

It  will  be  observed  that  charges  I,  2,  3,  and  4,  as  made 
by  the  Board  of  Trade  of  Troy,  allege  departures  from  the 
**long  and  short  haul  '*  rule  of  the  fourth  section  of  the  act, 
and  charges  5  and  6  present  another  form  of  alleged  unjust 
discrimination,  or  undue  preference.  The  charges  4  and  5 
are  the  two  principal  ones  in  the  complaint ;  and  to  these  the 
bulk  of  the  testimony  relates.     The  charge  4  is  that  on  ship- 
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ment  of  class  goods  from  New  York,  Baltimore,  and  the  East 
to  Troy,  and  Montgomery,  respectively,  over  the  Alabama 
Midland  as  the  terminal  road,  higher  rates  are  charged  to  Troy 
than  on  such  shipments,  through  Troy,  fifty-two  miles  further 
on  to  Montgomery.  Charge  5  involves  the  through  rates  on 
class  goods  from  Louisville  and  other  Ohio  river  points  to 
Troy,  on  the  one  hand,  and  to  Montgomery,  and  Columbus 
on  the  other;  the  complaint  being  that  in  their  rates  to  these 
points,  respectively,  the  carriers  unjustly  discriminate  against 
Troy. 

There  is  no  substantial  dispute  as  to  the  respective  rates 
charged,  the  distances,  the  character  of  service,  the  classifica- 
tion of  the  freight,  the  volume  of  trade  going  to  or  through 
the  respective  points,  and  of  that  originating  at  them,  and  the 
number  of  railroads  reaching  each  that  could  compete  for  the 
carriage  of  goods. 

The  commission  insists  that  there  is  no  actual  subsisting 
all-water  route  competition  at  Montgomery,  Columbus,  or 
Eufaula;  and  that  there  is  practically  no  competition  of  any 
kind  at  any  point  within  the  field  of  this  inquiry;  because  at 
all  the  points  claimed  to  be  competitive  the  rates  are  fixed  by 
agreement  between  the  carriers.  The  counsel  for  the  com- 
mission contend:  **  First,  that  competition  between  carriers 
(and  there  is  none  other  attempted  to  be  proven  in  this  case) 
does  not  constitute  such  a  substantial  dissimilarity  of  circum- 
stances and  conditions,  as  will,  under  the  interstate  commerce 
law  (without  authority  from  the  commission  where  the  rule 
of  the  fourth  section  is  involved),  justify  departures  from  the 
rule  of  a  relative  equality  in  rates  as  between  different  localities 
laid  down  in  the  third  and  fourth  sections  of  the  law;  second, 
that  if  competition  can  under  any  circumstances  justify 
departures  from  the  rule  of  the  law,  the  competition,  if  any, 
shown  in  this  case  cannot  be  invoked  for  that  purpose;  third, 
if  the  competition  alleged  in  this  case  can  justify  any  dis- 
crimination whatever  against  Troy  in  favor  of  her  competitors 
in  business,  Montgomery  and  Columbus,  it  does  not  justify 
discrimination  to  the  extent  shown;  fourth,  that  the  order 
6i  the  commission  in  question  in  this  case  makes  allowance 
for  whatever  dissimilarity  of  circumstances  or  condition  as 
between  Montgomery  and  Columbus,  on  the  one  hand,  and 
Troy,  on  the  other,  may  have  been  proven.'*  After  a  full 
hearing  in  the  circuit  court,  the  judge  of  that  court  announced 
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his  views  of  the  case  in  a  carefully  considered  opinion  summing 
up  his  ultimate  findings  as  follows: 

**  In  any  aspect  of  the  case  it  seems  impossible  to  consider 
this  complaint  of  the  board  of  trade  of  Troy  against  the  defend- 
ant railroad  companies,  particularly  the  Midland  and  Georgia 
Central  railroads,  in  the  matter  of  the  charge  upon  property 
transported  on  their  roads  to,  or  from,  points  east  or  west  of 
Troy,  as  specified  and  complained  of,  obnoxious  to  the  4th  or 
any  other  section  of  the  Interstate  Commerce  Act.  The  con- 
ditions are  not  substantially  the  same,  and  the  circumstances 
are  dissimilar,  so  that  the  case  is  not  within  the  statute." 

On  March  30,  1896,  the  supreme  court  announced  its 
decision  in  the  Texas  &  Pacific  Railway  Company  v.  The  In- 
terstate Commerce  Commission,  known  as  the  Import  Case, 
and  in  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  v.  The  Interstate  Commerce  Commission,  known 
as  the  Social  Circle  Case.  In  the  opinion  of  the  Import  Case 
the  court  says:  **  Commerce,  in  its  largest  sense,  must  be 
deemed  to  be  one  of  the  most  important  subjects  of  legisla- 
tion, and  an  intention  to  promote  and  facilitate  it, 
Commerce  M  A  ^j^^  j^q^  ^-q  hamper  or  destroy  it,  is  naturally  to  be 

legisutiom.      attributed  to  congress.       The  very  terms  of   the 

statute,    that    charges    must    be  reasonable,    that 

discrimination   must   not  be   unjust,  and   that  preference  or 

advantage  to  any  particular   person,   firm,    corporation,     or 

locality  must  not  be  undue  or  unreasonable,  necessarily,  imply 

that  strict  uniformity  is  not  to  be  enforced ;  but  that  all  cir- 

cirenmatances  cumstances  and  Conditions  which  reasonable  men 

and  eonditiom  ^quIj  regard  as  affecting  the  welfare  of  the  carry- 
to  be  eonsid-     .  «>     .  ,      .^.  ,  ,  .        -^ 
eredbyeom-     mg  Companies,   and  of  the    producers,   shippers, 

misAioB.  and  consumers,  should  be  considered  by  a  tribunal 

appointed  to  carry  into  effect  and  enforce  the  provisions  of 
the  act.  The  principal  purpose  of  the  second  section  is  to 
Second  section  Prevent  unjust  discrimination  between  shippers.  It 
—DiteriminA-  implies  that,  in  deciding  whether  differences  in 
^'**"'  charges,  in  given  cases,  were  or  were  not  unjust, 

there  must  be  a  consideration  of  the  several  question  whether 
the  services  rendered  were  **  like  and  contemporaneous,** 
whether  the  kinds  of  traffic  were  *'  like,**  whether  the  trans- 
portation was  effected  under  **  substantially  similar  circum- 
stances and  conditions.**  To  answer  such  questions,  in  any 
case  coming  before  the  commission,  requires  an  investigation 
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into  the  facts;  and  we  think  that  congress  must  have  intended 
that  whatever  would  be  regarded  by  common  carriers,  apart 
from  the  operation  of  the  statute,  as  matters  which  warranted 
differences  in  charges,  ought  to  be  considered  in  forming  a 
judgment,  whether  such  differences  were,  or  were  not  **  un- 
just. ' '  Some  charges  might  be  unjust  to  shippers,  others  might 
be  unjust  to  the  carriers.  The  rights  and  interests  of  both 
must,  under  the  terms  of  the  act,  be  regarded  by  the  com- 
mission. The  third  section  forbids  any  undue  and  unreason- 
able preference  or  advantage  in  favor  of  any  person, 

r   .-  IT*.  J  Third  MCtloa 

company,    firm,    corporation,  or  locality;    and    as  ..p^erereBee. 
there  is  nothing    in   the    act  which  defines  what 
shall  be  held  to  be  due  or  undue,  reasonable  or  unreasonable, 
such  questions  are  questions  not  of  law,  but  of  fact.     The 
mere  circumstance  that  there  is,  in  a  given  case,  a  preference 
or  an  advantage,  does  not,  of  itself,  show  that  such  preference 
or  advantage  is  undue  or  unreasonable  within  the  meaning  of 
the  act.     Hence  it  follows,  that  before  the  commission  can 
adjudge  a  common  carrier  to  have  acted  unlawfully,  it  must 
ascertain  the  facts;  and  here  again  we  think  it  evident  that 
those  facts  and  matters  which  carriers,  apart  from 
any    question    arising    under    the    statute,    would  ^n,Vd*red* *** 
treat  as  calling,   in  given  cases,    for  a  preference 
or  advantage,  are  facts  and  matters  which  must  be  considered 
by  the   commission  in   forming  its  judgment  whether  such 
preference  or  advantage  is  undue  or  unreasonable.     When  the 
section  says  that  no  locality  shall  be  subjected  to  any  undue 
or  unreasonable  prejudice   or  disadvantage    in    any    respect 
whatsoever,    it   does   not   mean   that  the    commission    is  to 
regard  only  the  welfare  of  the  locality  or  community  where 
the  traffic  originates,  or  where  the  goods  arc  shipped  on  the 
cars.     The  welfare  of  the  locality  to  which  the  goods  are  sent 
is  also,  under  the  terms  and  spirit  of  the  act,  to  enter   into 
the  question.     The  same  observations  are  applicable  to  the 
fourth  section,  or  the  so-called  long  and  short  haul 
provision,  and  it  is  unnecessary  to  repeat  them.*'  *'»nrth Bection. 
Further  on  in  the  opinion,  the  court  quotes  at  length,  and 
without  any  note  of  qualification,  the  language  of  Mr.  Justice 
Wills  and  Lord  Herschell  in  Phipps  v.  London  &  N.  W. 
R.  Co.,  (1892)  2  Q.  B.  237,  in  which  is   embraced  this   lan- 
guage of  Chief  Justice  Erle  used  in  Palmer  v.  London  &  S. 
R.  Co.,  L.  R.  I  C.  P.  593: 


in. 
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<< 


I  beg  to  say  that  the  argument  from  authority  seems  to 
me  to  be  without  conclusive  force  in  guiding  the  exercise  of 
this  jurisdiction;  the  question  whether  undue  prejudice  has 
been  caused  being  a  question  of  fact  depending  on  the  matters 
proved  in  each  case." 

When  the  Phipps  Case  was  before  the  railway  commis- 
sioners, M.  Justice  Wills,  in  the  course  of  his  opinion,  said: 

**  I  observe  that  these  are,  in  my  judgment,  eminently 
practical  questions  (adjusting  rates  to  circumstances  and  con- 
ditions), and  if  this  court  once  attempts  the  hopeless  task  of 
dealing  with  questions  of  this  kind  with  any  approach  to 
mathematical  accuracy,  and  tries  to  introduce  a  precision 
which  is  unattainable  in  commercial  and  practical  matters  it 
would  do  infinite  mischief  and  no  good." 

In  reference  to  which  Lord  Herschell,  when  the  case 
was  on  appeal,  said: 

*'I  quite  agree  with  Mr.  Justice  WILLS  that  it  is  impossible 
to  exercise  a  jurisdiction,  such  as  is  conferred  by  this  section, 
by  any  process  of  mere  mathematical  or  arithmetical  calcula- 
tion. When  you  have  a  variety  of  circumstances  differing  in 
the  one  case  from  the  other  you  cannot  say  that  a  difference 
of  circumstances  represents  or  is  an  equivalent  to  such  a  frac- 
tion of  a  penny  difference  of  charge  in  the  one  case  as  com- 
pared with  the  other.  A  much  broader  view  must  be  taken 
and  it  w^ould  be  hopeless  to  attempt  to  decide  a  case  by  any 
attempted  calculation." 

After  reviewing  the  American  cases  the  supreme  court  says: 

'*  The  conclusions  that  we  draw  from  the  history  and  lan- 
guage of  the  act,  and  from  the  decisions  of  our  own  and  the 
English  courts,  are  mainly  these:  That  the  purpose  Df  the 
act  is  to  promote  and  facilitate  commerce  by  the 
Purpose ofthe  adoption  of  recTulations  to  make  charg^es  for  trans- 
»ct.   portation  just  and  reasonable,  and  to  forbid  undue 


commerce 


and  unreasonable  preferences  or  discriminations: 
That,  in  passing  upon  questions  arising  under  the  act,  the 
tribunal  appointed  to  enforce  its  provisions,  whether  the  com- 
mission or  the  courts,  is  empowered  to  fully  consider  all  the 
circumstances  and  conditions  that  reasonably  apply  to  the 
situation,  and  that,  in  the  exercise  of  its  jurisdiction,  the 
tribunal  may  and  should  consider  the  legitimate  interests  as 
well  of  the  carrying  companies  as  of  the  traders  and  shippers, 
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and  in  considering  whether  any  particular  locality  is  subjected 
to  an  undue  preference  or  disadvantage,  the  welfare 
of  the  communities  occupying  the  localities  where  J'f,**"'*^,^ 
the  goods  are  delivered  is  to  be  considered  as  well  considered, 
as  that  of  the  communities  which  are  in  the  locality 
of  the  place  of  shipment:  That  among  the  circumstances  and 
conditions  to  be  considered,  as  well  in  the  case  of  traffic  origi- 
nating in  foreign  ports  as  in  the  case  of  traffic  originating  within 
the  limits  of  the  United  States,  competition  that 
affects  rates  should  be  considered,  and  in  deciding        "*** 
whether  rates  and  charges  made  at  a  low  rate  to  secure  foreign 
freights  which  would  otherwise  go  by  other  competitive  routes 
are  or  are  not  undue  and  unjust,  the  fair  interests  of  the  carrier 
companies   and   the   welfare   of  the  community  which   is   to 
receive  and  consume  the  commodities  are  to  be  considered: 
that  if  the  commission,  instead  of  confining  its  action  to  re- 
dressing, on  complaint  made  by  some  particular  person,  firm, 
corporation,  or  locality,  some  specific  disregard  by 

_  r  f   J.1     ■        ^  Order  of  the 

common  carriers  of  provisions  of  the  act,  proposes  eommiMioM. 
to  promulgate  general  orders,  which  thereby  be- 
come rules  of  action  to  the  carrying  companies,  the  spirit  and 
letter  of  the  act  require  that  such  orders  should  have  in  view 
the  purpose  of  promoting  and  facilitating  commerce,  and  the 
welfare  of  all  to  be  affected,  as  well  the  carriers  as  the  traders 
and  consumers  of  the  country.  It  may  be  said  that  it  would 
be  impossible  for  the  commission  to  frame  a  general  order  if 
it  were  neccssar)''  to  enter  upon  so  wide  a  field  of  investiga- 
tion, and  if  all  interests  that  are  liable  to  be  affected  were  to 
be  considered.  This  criticism,  if  well  founded,  would  go  to 
show  that  such  orders  are  instances  of  general  legislation, 
requiring  an  exercise  of  the  law-making  power,  and  that  the 
general  orders  made  by  the  commission  in  March,  1889,  and 
January,  1 891,  instead  of  being  regulations  calculated  to 
promote  commerce  and  enforce  the  express  provisions  of  the 
act,  are  themselves  laws  of  wide  import,  destroying  some 
branches  of  commerce  that  have  long  existed,  and  undertak- 
ing to  change  the  laws  and  customs  of  transportation  in  the 
promotion  of  what  is  supposed  to  be  public  policy." 

In  the  opinion  of  the  Social  Circle  Case  it  is  clearly  held 
that  the  question  whether  the  circumstances  and  conditions 
are  or  are  not  substantially  similar,  is  one  of  fact,  and  touch- 
ing the  power  of  the  commission  to  fix  rates  the  court  said: 
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**  Whether  congress  intended  to  confer  upon  the  Interstate 
Commerce  Commission  the  power  to  itself  fix  rates,  was 
mooted  in  the  courts  below,  and  is  discussed  in  the  briefs  of 
counsel. 

**  We  do  not  find  any  provision  of  the  act  that  expressly, 
or  by  necessary  implication,  confers  such  a  power. 

**  It  is  argued  on  behalf  of  the  commission  that  the  power 
to  pass  upon  the  reasonableness  of  existing  rates  implies  a 
right  to  prescribe  rates.     This  is  not  necessarily  so. 
Power  of  com-  'YliQ  reasonableness  of  the  rate,  in  a  given  case, 
»t««.  depends  on  the  facts,  and  the  function  of  the  com- 

mission is  to  consider  these  facts  and  give  them 
their  proper  weight.  If  the  commission,  instead  of  with- 
holding judgment  in  such  a  matter  until  an  issue  shall  be 
made  and  the  facts  found,  itself  fixes  a  rate,  that  rate  is  pre- 
judged by  the  commission  to  be  reasonable. 

**  We  prefer  to  adopt  the  view  expressed  by  the  late  Justice 
Jackson,  when  circuit  judge,  in  the  case  of  the  Interstate 
Commerce  Commission  v.  Baltimore  &  Ohio  Railroad  Co.,  43 
Fed.  Rep.  37,  and  whose  judgment  was  affirmed  by  this  court. 
145  U.  S.  263. 

'*  Subject  to  the  two  leading  prohibitions  that  their  charges 

shall  not  be  unjust  or  unreasonable,  and  that  they  shall  not 

unjustly  discriminate,  so  as  to  mve  undue  prefer- 

Power  of  com-  ^  -^  a         4.         \  4.     £C        •       i      i 

mou  carriers  to  ence  or  disadvantage  to  persons  or  traffic  similarly 
adjust  their  circumstanced,  the  Act  to  Regulate  Commerce 
'***'*'  leaves  common  carriers  as  they  were  at  the  common 

law,  free  to  make  special  contracts  looking  to  the  increase  of 
their  business,  to  classify  their  traffic,  to  adjust  and  apportion 
their  rates  so  as  to  meet  the  necessities  of  commerce,  and 
generally  to  manage  their  important  interests  upon  the  same 
principles  which  are  regarded  as  sound,  and  adopted  in  other 
trades  and  pursuits." 

Only  two  railroads,  the  Alabama  Midland  and  Georgia 
Central,  reach  Troy.  Each  of  these  roads  has  connections  with 
other  lines,  parties  hereto,  reaching  all  the  long-distance 
markets  mentioned  in  these  proceedings.  The  commission 
finds  that  no  departure  from  the  long  and  short  haul  rule  of 
the  fourth  section  of  the  statute  as  against  Troy  as  the  shorter- 
distance  point,  and  in  favor  of  Montgomery  as  the  longer-dis- 
tance point,  appears  to  be  chargeable  to  the  Georgia  Central. 
The   rates  in   question   when  separately  considered  are   not 
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unreasonable  or  unjust.  As  a  matter  of  business  necessity 
they  are  the  same  by  each  of  the  railroads  that  reach  Troy. 
The  commission  concludes  that  as  related  to  the  rates  to 
Montgomery,  Columbus,  and  Eufaula,  the  rates  to  and  from 
Troy  unjustly  discriminate  against  Troy;  and,  in  the  case  of 
the  Alabama  Midland,  violate  the  long  and  short  haul  rule. 

The  volume  of  population  and  of  business  at  Montgomery 
is  many  times  larger  than  it  is  at  Troy.  There  are  many 
more  railways  lines  running  to  and  through  Montgomery  con- 
necting with  all  the  distant  markets.  The  Alabama  river, 
open  all  the  year,  is  capable,  if  need  be,  of  bearing  to  Mobile 
on  the  sea  the  burden  of  all  the  goods  of  every  class  that 
pass  to  or  from  Montgomery.  The  competition  of  the  railway 
lines  is  not  stifled,  but  is  fully  recognized,  intelli-  competition  la 
gently  and  honestly  controlled  and  regulated  by  ^^^^Jy^Jd 
the  Traffic  Association  in  its  schedule  of  rates,  steamiihip 
There  is  no  suggestion  in  the  evidence  that  the  Awocution. 
traffic  managers  who  represent  the  carriers  that  are  members 
of  that  association  are  incompetent  under  the  bias  of  any 
personal  preference  for  Montgomery  or  prejudice  against  Troy 
that  has  led  them,  or  is  likely  to  lead  them,  to  unjustly  dis- 
criminate against  Troy.  When  the  rates  to  Montgomery 
were  higher  a  few  years  ago  than  now,  actual,  active,  water- 
line  competition  by  the  river  came  in,  and  the  rates  were 
reduced  to  the  level  of  the  lowest  practical  paying 
water  rates,  and  the  volumes  of  carriage  by  the  CowpetitioM- 
river  is  now  comparatively  small;  but  the  control-  poteutui. 
ling  power  of  that  water-line  remains  in  full  force, 
and  must  ever  remain  in  force  as  long  as  the  river  remains 
navigable  to  its  present  capacity.  And  this  water-line  affects 
to  a  degree  less  or  more  all  the  shipments  to,  or  from  Mont- 
gomery, from,  or  to  all  the  long-distance  markets.  It  would 
not  take  cotton  from  Montgomery  to  the  south  Atlantic 
ports  for  export;  but  it  would  take  the  cotton  to  the  points 
of  its  ultimate  destination,  if  the  railroad  rates  to  foreign 
marts,  through  the  Atlantic  ports,  were  not  kept  down  to, 
or  below  the  level  of  profitable  carriage  by  water  from  Mont- 
gomery through  the  port  of  Mobile. 

The  volume  of  trade  to  be  competed  for,  the  number  of 
carriers  actually,  actively  competing  for  it,  a  constantly  open 
river  present  to  take  a  large  part  of  it  whenever  the  railroad 
rates  rise  up  to  the  mark  of  profitable  water  carriage,  seem  to 
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us,  as  they  did  to  the  circuit  court,  to  constitute  circumstances 
and  conditions  at  Montgomery,  substantially  dissimilar  from 
those  existing  at  Troy,  and  to  relieve  the  carriers  from  the 
charges  preferred  against  them  by  its  board  of  trade.  We 
do  not  discuss  the  third  and  fourth  contention  of  the  counsel 
for  the  appellant  further  than  to  say  that  within  the  limits  of 
the  exercise  of  intelligent  good  faith  in  the  conduct  of  their 
business  and  subject  to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  or  unreasonable,  and  that  they 
shall  not  unjustly  discriminate,  so  as  to  give  undue  preference 
or  disadvantage  to  persons  or  traffic  similarly  circumstanced, 
the  Act  to  Regulate  Commerce  leaves  common  carriers  as  they 
were  at  the  common  law,  free  to  make  special  rates  looking  to 
the  increase  of  their  business,  to  classify  their  traffic,  to  adjust 
and  apportion  their  rates  so  as  to  meet  the  necessities  of  com- 
merce and  of  their  own  situation  and  relation  to  it,  and 
generally  to  manage  their  important  interests  upon  the  same 
principles  which  are  regarded  as  sound  and  adopted  in  other 
trades  and  pursuits.  The  carriers  are  better  qualified  to 
adjust  such  matters  than  any  court  or  board  of. public  admin- 
istration, and  within  the  limitations  suggested,  it  is  safe  and 
wise  to  leave  -to  their  traffic  managers  the  adjusting  of  dis- 
similar circumstances  and  conditions  to  their  business. 
We  affirm  the  decree  of  the  circuit  court. 

Negligence. — If,  notwithstanding  previous  negligence  on  the  part 
of  the  plaintiff,  the  defendant,  at  the  time  when  the  injury  was  com- 
mitted, might  have  avoided  it  ty  the  exercise  of  reasonable  care 
and  prudence,  an  action  will  lie  for  damages.  Baker  v.  Wilming- 
ton cS:  \V.  R.  Co.,  (N.  Car.,  1896)  24  S.  E.  Rep.  415. 

Negligence— Joint  and  Several  Liability.— Joining  agent  and  princi- 
pal as  defendants  in  an  action  to  recover  damages  for  a  negligent  act 
of  the  agent,  committed  in  the  absence  of  the  principal  and  without 
his  direction,  is  a  misjoinder,  the  causes  of  action  being  not  joint,  but 
several.  So  held^  where  an  engineer  was  joined  as  defendant  with 
the  railroad  company  in  an  action  for  personal  injuries.  Warax  v, 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  72  Fed.  Rep.  637. 

Contributory  Negligence— Collision  with  Street-car. — A  person  travel- 
ing with  a  horse  and  a  vehicle  on  a  street  traversed  by  electric  trolley 
cars  has  the  right  to  make  use  of  the  tracks  upon  which  such  cars 
are  propelled,  whenever  the  necessary  and  customary  use  of  the 
street  requires  or  permits  him  to  do  so  ;  and  it  is  not,  per  se,  con- 
tributory negligence  for  him  to  turn  off  from  one  track  into  and 
upon  the  other  track  in  a  street,  in  which  double  sets  of  tracks  are 
laid,  to  allow  a  car  to  pass,  if  while  so  doing,  or  while  he  is  endeavor- 
ing to  turn  back  again,  he  is  struck  by  a  car  running  upon  the  other 
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track.  The  fact  that  he  turns  to  the  left  to  allow  the  car  to  pass  is 
not,  of  itself,  contributory  negligence.  State  (Consolidated  Traction 
Co.,  Prosecutor)  v.  Reeves,  (N.  J.,  1896)  34  Atl.  Rep.  128. 

Street  Railroads — Contributory  Negligence. — In  an  action  to  recover 
for  the  value  of  a  horse,  which,  having  been  insecurely  tied,  had 
strayed  off  and  been  run  over  by  an  electric  car,  it  was  held  to  be 
proper  to  charge  the  jury  that,  although  the  plaintiff  may  have  been 
guilty  of  negligence  which  directly  contributed  to  cause  the  acci- 
dent, the  defendant  company  was  liable  if  it  became  aware  (but  not 
if  by  reasonable  care  it  might  have  become  aware)  of  the  negligence 
of  the  plaintiff,  in  time  to  avoid  the  injury  by  the  exercise  of  proper 
care,  and  failed  to  use  such  care.  Johnson  t^.  Stewart,  (Ark.,  1896) 
34  S.  W.  Rep.  889. 

Railroads — Contributory  Negligence. — When  a  person  approaches  a 
railway  track,  if,  having  an  opportunity  to  look  and  listen,  he  fails  to 
do  so  before  venturing  into  a  place  of  danger,  such  failure  consti- 
tutes contributory  negligence,  so  as  to  prevent  any  recovery  on  the 
ground  of  want  of  ordinary  care  on  the  part  of  those  operating  cars 
upon  such  track.  A  violation  of  this  rule  is  not  excused  by  want  of 
ordinary  care  on  the  part  of  the  railroad  company  or  its  employes 
in  respect  to  the  speed  of  trains,  or  failure  to  give  signals,  or  in  any 
other  respect,  even  though  such  failure  amounts  to  a  violation  of 
law  regulating  the  operation  of  trains.  McCadden  v.  Abbot,  (Wis., 
1896)  66  N.  W.  Rep.  694. 

Railroads — Injury  to  Trespasser  on  Roadbed. — A  plaintiff  is  entitled 
to  recover,  notwithstanding  his  own  negligence  exposed  him  to  the 
risk  of  injury,  if  the  injury  of  which  he  complains  was  proximately 
caused  by  omissions  of  the  defendant,  after  having  such  notice  of 
tlie  plaintiff's  danger  as  would  put  a  prudent  man  upon  his  guard,  to 
use  ordinary  care  for  the  purpose  of  avoiding  such  injury.  It  is  not 
necessary  that  the  defendant  should  actually  know  of  the  danger  to 
which  the  plaintiff  is  exposed  ;  it  is  enough  if  he  has  sufficient 
notice  or  belief  to  put  a  prudent  man  on  the  alert,  and  does  not  take 
such  precautions  as  a  prudent  man  would  take  under  similar  notice  or 
belief.  Tucker  v.  Norfolk  &  W.  R.  Co.,  (Va.,  1896)  24  S.  E.  Rep. 
229.  In  tliis  case  the  deceased,  being  either  drunk,  asleep,  or 
stricken  with  epilepsy,  was  lying  on  the  defendant's  roadbed  so  near 
the  track  that  he  was  struck  and  killed  by  the  train.  The  engineer  saw 
him  some  distance  from  the  spot  where  he  was  lying,  but  supposed  that 
the  body  was  a  cross  tie  or  an  old  coat.  When  it  was  seen  to  be  a 
living  person,  the  train  was  too  close  to  be  stopped  in  time.  HelJ^ 
that  the  defendant  company  was  not  liable,  the  court  being  of  the 
opinion  that  there  was  not  sufficient  notice  or  belief  of  the  danger  to 
which  the  deceased  was  exposed,  to  put  a  prudent  man  on  the  alert, 
and  to  cause  the  engineer,  under  the  circumstances  of  the  case,  to 
do  more  than  he  did  to  avert  the  accident. 

Railroad  Companies — Ejection  of  Trespasser. — A  trespasser  canr.ot 
legally  be  ejected  from  a  train,  when  to  do  so  would  probably  en- 
danger his  life  or  cause  him  to  be  injured.     In  spite  of  his  wrongful 
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conduct,  the  trespasser  does  not  forfeit  his  life  or  subject  himself  to 
loss  of  his  limbs  without  redress.  Thurman  v*  Louisville  &  N.  R. 
Co.,  (Ky.,  1896)  34  S.  W.  Rep.  893. 

Who  Are  Passengers,— In  St.  Louis  R.  Co.  v.  White,  (Tex.  Civ. 
App.j  1896)  34  S.  VV.  Rep.  1042,  it  was  held  error  to  instruct  that 
if  plaintilf  boarded  a  freight  train  and  the  conductor  accepted  his 
fare,  the  plaintiff  became  a  passenger  and  was  entitled  to  the  high- 
est degree  of  care  from  the  agents  and  servants  of  the  railroad, 
it  not  having  been  shown  that  plaintiff  was  ignorant  of  the  rule 
forbidding  passengers  to  ride  on  freight  trains,  or  that  freight  trains 
had  been  in  the  habit  of  carrying  passengers  on  appellant's  road. 
The  court  relied  upon  the  decision  in  Texas  &  P.  R.  Co.  v.  Black, 
87  Tex.  160. 

Duty  of  Carrier  to  Passengers.— In  Kinney  v.  Louisville  &  N.  R. 
Co.,  (Ky.,  1896)  34  S.  W.  Rep.  1066,  the  court  said:  "Carriers 
are  not  held  to  be  the  insurers  of  the  absolute  safety  of  their 
passengers,  or  of  their  entire  immunity  from  the  misconduct  of 
fellow-passengers  or  of  strangers.  But  there  is  an  implied  obliga- 
tion, growing  out  of  the  contract  between  the  carrier  and  the  pas- 
senger, that  the  former  shall  afiford  to  the  latter  reasonable  pro- 
tection and  immunity  from  the  insults,  violence,  and  wanton  in- 
terference of  intruders,  fellow-passengers,  and  the  carrier  and  his 
servants.  Out  of  this  obligation,  and  the  doctrine  that  carriers  of 
passengers  are  required  to  use  the  utmost  care  in  the  management 
of  their  trains,  in  order  to  prevent  or  avoid  injury  to  their  prs- 
sengers,  arises  the  rule  that  makes  it  the  duty  of  carriers  to  exercise 
the  highest  practicable  degreee  of  care  and  diligence  in  protecting 
and  guarding  their  passengers  from  violence  and  assaults,  from 
whatever  source,  which  may  be  reasonably  anticipated  or  naturally 
expected  to  occur  under  the  circumstances  of  the  case  and  the 
condition  of  the  parties.  And  if  this  duty  is  neglected,  or,  without 
good  cause,  omitted,  by  the  carrier  or  his  servants,  the  carrier 
will  be  held  responsible  for  any  injury  to  a  passenger  resulting 
from  such  neglect  or  omission,  and  which,  but  for  same,  might 
have  reasonably  been  foreseen  and  prevented.'* 

Constitutional  Law— Street  Railways.— A  constitutional  prohibition 
against  building  street  passenger  railways  in  cities  and  boroughs 
without  the  consent  of  the  local  authorities  does  not  apply  to  a 
passenger  railway  in  a  park  where  there  are  no  streets.  Philadel- 
phia z\  McManes,  (Pa.,  1896)  34  Atl.  Rep.  331. 

Railroads — Constitutional  Law. — An  act  enlarging  the  liability  of 
domestic  corporations  to  their  servants  in  cases  of  injury  from  negli- 
gence is  annulled  by  a  subsequent  constitutional  provision  declar- 
ing that  no  foreign  corporation  shall  enjoy  within  the  state  any 
greater  rights  or  privileges  than  those  enjoyed  by  domestic  corpora- 
tions. Crisswell  v.  Montana  Cent.  R.  Co.,  (Mont.,  1896)  44  Pac. 
Rep.  525. 

Railroads— Statute  Requiring  Lookout. — Under  the  Arkansas  statute 
(Act  of  April  8,  1891)  requiring  "all  persons  running  trains  in  this 
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State  *  *  *  to  keep  a  constant  lookout "  in  order  to  avoid  injury  to 
persons  and  stock,  the  "  constant  lookout "  required  is  to  be  kept 
only  by  the  fireman  and  engineer,  and  by  only  one  of  them  at  a 
time,  except  under  special  circumstances.  Said  the  court:  "We 
must  give  the  statute  a  reasonable  construction,  so  as  to  carry  out 
the  evident  design  of  the  legislature  in  the  protection  of  persons  and 
property,  and  the  prevention  of  accidents  which  might  be  avoided 
by  compliance  with  its  provisions.  A  constant  lookout  must  be 
kept,  and  it  is  but  reasonable  to  suppose  that  it  was  intended  that 
this  lookout  should  be  kept  by  the  engineer  and  fireman,  as  they  are 
placed  in  a  position  on  the  engine  where  only  a  lookout  would  be 
available  and  effectual  to  accomplish  the  purpose  intended.  If  not 
kept  by  them,  it  would  have  to  be  by  some  one  similarly  situated. 
While  a  constant  lookout  is  required,  it  certainly  was  not  intended 
that  both  the  engineer  and  fireman  should  at  the  same  time  be  keep- 
ing such  a  lookout,  unless  the  circumstances  were  such  as  to  show 
that  it  was  necessary  in  order  to  avoid  striking  persons  or  property 
upon  the  track.  Where  the  track  is  straight  and  level,  and  objects 
could  be  seen  as  well  by  the  one  as  the  other,  it  would  be  useless  to 
require  both  to  be  looking  out  at  the  same  time."  St.  Louis  S.  W. 
R.  Co.  V.  Russell,  (Ark.,  1896)  34  S.  W.  Rep.  1059. 

Fellow-servants.— A  section  foreman  on  a  railroad,  and  the  con- 
ductor of  a  work  train,  who  are  engaged  under  a  common  superior 
in  clearing  the  track  of  a  wreck,  are  fellow- servants.  Southern 
Pac.  Co.  V.  McGill,  (Ariz.,  1896)  44  Pac.  Rep.  302.  In  this  case  the 
court  lay  down  the  following  rules  as  established  by  the  decided 
weight  of  authority:  (i)  A  person  entering  the  service  of  a  cor- 
poration assumes  all  the  risk  naturally  incident  to  his  employment, 
including  the  danger  which  may  arise  from  the  negligence  of  a 
fellow-servant.  (2)  The  master's  liability  does  not  depend  upon 
gradations  in  the  employment,  unless  the  superiority  of  the  person 
causing  the  injury  was  such  as  to  make  him  principal  or  vice-prin- 
cipal. (3)  The  liability  of  the  master  does  not  depend  upon  the 
fact  that  the  servant  injured  may  be  doing  work  not  identical  with 
that  of  the  wrongdoer.  The  test  is,  the  servant  must  be  employed 
in  different  departments,  which  in  themselves  are  so  distinct  and 
separate  as  to  preclude  the  probability  of  contact  and  of  danger  of 
injury  by  the  negligent  performance  of  the  duties  of  the  servant  in 
the  other  departmentt 

Action  for  Personal  Injuries — Evidence  of  Previous  Breakages.— In  an 
action  against  an  electric  street  car  company  for  injuries  incurred 
through  the  breaking  of  the  trolley  wire,  evidence  that  the  wire  had 
frequently  broken  before  the  accident  is  admissible,  as  showing  that 
•the  company  had  notice  of  its  unsafe  condition.  Said  the  court : 
"  We  think  the  evidence  was  properly  admitted.  It  seems  to  involve 
at  least  a  kindred  proposition  to  that  decided  by  this  court  in  Rail- 
way Co.  V.  Rogers,  76  Va.  443,  8  Am.  &  Eng.  R.  Cas.  710.  It  was 
there  held  that,  employing  an  agency  so  powerful  and  dangerous  as 
steam,  a  railway  company  is  liable  for  all  injuries  caused  by  its 


654  ABSTRACTS  OF  RECENT  DECISIONS  [^(^  ^ 

omission  to  employ  the  best  mechanical  contrivances  and  inventions 
in  known  use,  and  that  testimony  was  admissible 'to  prove  that  the 
locomotive,  which  fired  the  wood  on  that  occasion,  had,  on  other 
occasions,  emitted  sparks  and  set  fire  to  property  along  the  railway, 
in  order  to  show  negligence  and  defects  of  machinery.  Electricity 
is  an  agency  no  less  powerful  and  dangerous  than  steam,  and  im- 
poses equal  obligations  upon  those  who  use  it.  The  trolley  wire  is 
a  contrivance  essential  to  the  use  of  electricity  in  the  mode  adopted 
by  the  defendant  company,  and  the  frequently  recurring  accidents 
which  happened  to  the  particular  wire  which  is  the  subject  of  in- 
vestigation in  this  controversy  were  quite  sufficient  to  warn  the 
defendant  of  its  unsafe  condition."  Richmond  R.  &  Electric  Co. 
IK  Bowles,  (Va.,  1896)  24  S.  E.  Rep.  388.  ^ 

Damages  for  Personal  Injuries — When  not  Held  Inadequatet— In  Berry 
V,  Lake  Erie  &  W.  R.  Co.,  72  Fed.  Rep.  488,  which  was  an  action  by 
an  infant  seven  years  old,  to  recover  for  the  loss  of  a  leg  below  the 
knee,  it  was  held  that  a  verdict  for  $1 100,  though,  in  the  opinion  of 
the  court,  less  than  what  ought  to  have  been  given,  should  not  be 
set  aside  as  inadequate.  The  court  said:  "When  an  action  sounds 
in  tort  for  the  recovery  of  unliquidated  damages,  to  the  admeasure- 
ment of  which  no  fixed  rule  of  law  can  be  applied,  the  court  ought 
not  to  set  aside  the  verdict  of  a  jury  simply  because  the  damages 
are,  in  its  opinion,  inadequate  or  excessive,  unless  it  clearly  appears 
that  the  verdict  is  so  grossly  inadequate  or  excessive  as  to  afiford  evi- 
dence of  bias,  passion,  or  prejudice,  or  of  mistake  and  oversight,  in 
failing  to  take  into  consideration  the  proper  elements  of  damage  in 
assessing  the  amount  of  recovery.  The  present  case  does  not  seem  to 
fall  within  this  rule.  *  *  *  The  damages  awarded  are  substantial, 
although  less  than  the  court  thinks  ought  to  have  been  given. 
From  the  youth  of  the  plaintiff,  there  had  been  no  loss  from  inabil- 
ity to  labor.  There  was  no  proof  of  any  expense  incurred  for  med- 
ical or  surgical  attendance  or  care;  and,  aside  from  pain  and  suffer- 
ing arising  from  the  injury,  her  damages  were  entirely  prospective, 
and  incapable,  in  the  nature  of  things,  of  any  certain  admeasure- 
ment. The  case  was  tried  fairly  and  dispassionately,  and  received 
the  careful  and  patient  consideration  of  the  jury.  While  the  court 
would  have  been  better  satisfied  if  a  larger  verdict  had  been  returned, 
I  feel  as  Lord  Denman  once  expressed  himself,  that  a  new  trial  on 
a  mere  difference  of  opinion  between  the  court  and  jury  as  to  the 
amount  of  recovery  in  an  action  of  tort  for  unliquidated  damages 
ought  not  to  be  granted.  Something  more  must  be  disclosed  to 
warrant  interference,  where  substantial  damages  have  been  returned." 
Citing  McDonald  v,  Walter,  40  N.  Y.  551;  Robbinsz^  Hudson  River 
R.  Co.,  7  Bosw.  (N.  Y.)  i;  Whitney  v,  Milwaukee,  65  Wis.  409; 
Mariani  v.  Dougherty,  46  Cal.  27:  Bennett  v.  Hobro,  72  Cal.  178; 
Phillips  7'.  London  and  S.  W.  R.  Co.,  29  Moak,  177. 

Obstruction  of  Crossing  by  Railroads — Construction  of  Statute  Imposing 
Penalty.— Under  the  Pennsylvania  statute  (Act  of  April  12,  1851), 
which  imposes  a  penalty  on  railroad  companies  for  failure  to  remove 
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engines  or  cars  obstructing  a  crossing  "  after  any  agent  or  other  per- 
son in  the  employment  of  the  company  shall  have  received  at  least 
fifteen  minutes  notice  "  of  the  desire  of  the  parties  interested  to 
use  the  crossing,  it  is  held  that  the  notice  provided  for  must  be 
given  to  an  agent  in  the  locality,  or  to  some  other  person  in  the 
employment  of  the  company  whose  work  has  some  connection  with 
the  operation  of  the  railroad,  and  that  the  company  is  entitled  to  at 
least  fifteen  minutes  to  remove  the  obstruction,  and  to  as  much  more 
as  the  circumstances  of  the  particular  case  may  require,  with  the 
exercise  on  their  part  of  proper  energy,  and  the  use  of  suitable 
means.  Simon  zu  Baltimore  &  O.  R.  Co.,  (Pa.,  1896)  34  Atl.  Rep. 
221. 

Private  Way  across  Railroads.— -Under  the  Mississippi  statute,  a 
railroad  which  passes  through  the  land  of  a  person  must  maintain  a 
suitable  crossing  over  its  roadway  between  the  divided  portions  of 
the  land,  where  a  crossing  is  necessary  to  the  reasonable  use  and 
enjoyment  of  the  owner's  property.  Hardy  v.  Alabama  &  V.  R. 
Co.,  (Miss.,  1896)  19  So.  Rep.  661. 

Right  of  Way  across  Railroad,  Which  Divides  Owner's  Land  into  Two 
Parts. — Where  a  railroad  was  located  in  such  a  way  as  to  divide  a 
man's  land  into  two  parts,  and  no  right  of  way  was  reserved  across 
the  railroad,  which  fact  was  considered  by  the  commissioners  in 
assessing  the  damages  at  the  time  of  the  taking,  /le/d,  that  the 
owner  could  not  subsequently  claim  a  right  of  way  from  necessity. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Miller,  (Mass.,  1896)  43  N.  E. 
Rep.  499. 

Railroads— Right  of  Way  Through  Towns. — The  California  statute 
providing  that  every  franchise  or  privilege  to  construct  or  operate 
railroads,  granted  by  the  governing  body  of  any  munici{!)ality,  shall 
be  awarded,  after  advertisement,  to  the  highest  bidder,  does  not 
apply  to  the  case  of  a  railroad  company  which  desires  to  make  a 
connection,  through  a  town,  of  portions  of  its  road  extending  upon 
each  side  of  the  town  to  opposite  termini.  People  v.  Craycroft, 
(Cal.,  1896)  44  Pac.  Rep.  463. 

Duty  of  Railroads  to  Provide  Stations— Question  for  Jury. — Whether 
injury,  by  exposure  to  the  weather,  of  a  passenger  awaiting  in  the 
open  air  the  arrival  of  a  delayed  train,  was  or  was  not  a  result 
which  might  naturally  and  reasonably  be  expected  from  the  failure 
of  the  defendants  to  open  and  warm  their  station  at  an  inclement 
season  of  the  year,  was  held  to  have  been  properly  left  to  the  jury. 
Boothby  v.  Grand  Trunk  R.  Co..  (N.  H.,  1890)  34  Atl.  Rep.  157. 

Duty  of  Railroads  to  Provide  Stations. — Where  a  railroad,  aside  from 
the  obligation  imposed  upon  it  at  common  law  as  a  common  carrier,  is 
bound  by  statute  to  provide  such  crossings,  stations,  and  other  facili- 
ties as  are  reasonably  sufficient  for  the  accommodation  of  the  public, 
it  is  liable  to  an  individual  injured  through  its  failure  to  perform 
this  duty.     Boothby  v.  Grand  Trunk  R.,  (N.  H.,  1890)  34  Atl.  Rep. 

157- 

Railroad  Conrtpanies— Beginning  of  Construction. — To  survey  and  lo- 
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cate  the  route  of  a  railroad  is  not  to  begin  its  construction.    Hodgens- 
ville  &  E.  R.  Co.  v.  Com.,  (Ky.,  1896)  34  S.  W.  Rep.  1075. 

Common  Carriers— Carrying  Passenger  Past  Station. — In  an  action  for 
damages  against  a  railroad  company  for  carrying  a  passenger  beyond 
his  station,  an  instruction  which,  though  sound  law  in  the  abstract, 
authorizes  the  infliction  of  punitive  damages,  when  it  clearly  appears 
that  the  conditions  do  not  exist  upon  which  such  a  finding  can  be 
based,  is  erroneous.  Kentucky  Cent.  R.  Co.  v.  Biddle,  (Ky.,  1896) 
34  S.  W.  Rep.  904. 

Common  Carriers— Carrying  Passenger  Past  Station. — In  an  action  for 
breach  of  contract  in  carrying  plaintiff  beyond  her  station,  which, 
according  to  the  published  time-card  of  the  railroad  company,  was 
a  regular  stopping  place  for  the  train  on  which  she  had  taken  pas- ' 
sage,  it  was  held  unnecessary  for  plaintiff  to  aver  in  her  petition  that 
she  knew  this  fact.  Said  the  court:  "  Whether  the  appellee  averred 
a  knowledge  of  this  fact  or  not  in  her  petition,  she  and  the  public 
generally  had  the  right  to  rely  on  these  published  schedules,  unless 
notified  to  the  contrary.  When,  therefore,  without  her  consent,  she 
was  carried  beyond  her  station  on  to  Louisville,  and  compelled  to 
stay  up  the  balance  of  the  night  in  a  strange  city,  by  reason  of  which 
she  was  greatly  inconvenienced  and  distressed,  and  became  sick,  her 
right  of  action  was  complete  and  undoubted."  Louisville  &.  N.  R. 
Co.  t'-  Cayce,  (Ky.,  1896)  34  S.  W.  Rep.  896. 

Reasonableness  of  By-laW— Requirement  to  Deliver  up  Ticket  or  Pay 
Fare. — By  a  by-law  made  by  a  tramway  company  and  enforceable  by 
a  penalty,  it  was  provided  that  "  each  passenger  shall,  *  *  *  when 
required  so  to  do,  either  deliver  up  his  ticket  or  pay  the  fare  legally 
demandable  for  the  distance  traveled  over  by  such  passenger."  A 
passenger,  having  paid  the  fare  and  received  a  ticket,  inadvertently 
lost  it,  and  was  thus  unable  to  deliver  it  up  when  required.  He 
declined  to  pay  the  fare  over  again,  and  was  summoned  by  the 
company  for  breach  of  the  by-law.  He/dy  that  the  by-law  was  not 
unreasonable,  and  that  the  passenger  ought  to  have  been  convicted- 
Hanks  v,  Bridgman,  [1896]    i  Q.  B.  253. 

Reasonableness  of  By-law— Requirement  to  Show  Ticket. — A  by-law 
made  by  a  tramway  company  to  the  effect  that  "each  passenger 
shall  show  his  ticket  (if  any),  when  required  so  to  do,  to  the  con- 
ductor or  any  duly  authorized  agent  of  the  company,"  is  reasonable- 
Lowe  V.  Volp,  [1896]  I  Q.  B.  256. 

Condemnation  Proceedings —Right  of  Possession  before  Termination  of 
Proceedings.— Where  a  railroad  company  instituted  proceedings  to 
condemn  land,  and,  after  paying  into  court  the  award  made  by  the 
commissioners,  took  possession  of  the  land,  A^/d^  that  the  subse- 
quent setting  aside  of  the  order  confirming  the  commissioners' 
report,  and  the  continuance  of  the  proceedings,  did  not  aflFect  the 
right  of  the  railroad  under  the  Virginia  statute  (Code,  §  1081)  to 
remain  in  possession  of  the  land.  Rudd  v.  Farmville  &  P.  R.  Co., 
(Va.,  1896)  24  S.  E.  Rep.  386. 

Condemnation  Proceedings— Evidence  of  Damage. — Where  a  railroad. 
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wishing  to  widen  its  right  of  way  for  an  additional  track,  instituted 
proceedings  to  condemn  the  requisite  land  on  a  lot  lying  midway 
between  two  streets  about  300  feet  apart,  it  was  held  that  a  munici- 
pal ordinance  requiring  the  company  to  elevate  its  tracks  16  feet 
above  the  grade  at  the  street  crossings  was  admissible  in  evidence 
to  prove  damages  to  the  remaining  land,  since  elevating  the  railroad 
at  the  crossings  would  necessitate  its  elevation  at  the  lot  in  question. 
Pittsburgh,  Fl.  W.  &  C  R.  Co.  v.  Lyons,  159  111.  576. 

Master  and  Servant — Nonfeasance  and  Misfeasance. — Where  a  switch- 
man is  between  the  cars  of  a  train  engaged  in  uncoupling  them,  the 
failure  of  the  engineer,  wbo  has  or  ought  to  have  knowledge  of  that 
fact,  to  give  notice  to  the  switchman  of  his  intention  to  back  the 
engine,  is  an  act,  not  of  nonfeasance,  but  of  misfeasance.  Warax 
V,  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  72  Fed.  Rep.  637. 

Insolvent  Railroad  Company  — Preference  of  Creditors^  —  In  Johnson 
V.  Miller,  (Pa.,  1896)  34  Atl.  Rep.  316,  it  was  held  that  a  railroad 
company  might  resell  rails,  spikes,  bolts,  etc.,  to  the  party  from 
whom  they  bought  them,  and  to  whom  they  were  indebted  for  them, 
as  a  discharge  of  the  debt,  where  they  had  no  present  use  for  the 
rails,  although  the  company  was  insolvent. 


Burton 

V. 

Laughrey  et  al. 

{Supreme  Court  of  Montana,  March  23,  1896.) 

Grant  of  Land  by  Congress  to  Railroad  Connpany.— Agrantof  land  by 
Congress  to  a  railroad  company  is  a  conclusive  legislative  determination 
of  the  quantity  of  land  necessary  for  the  purposes  of  the  railroad. 

Use  of  Land  for  Railway  Purposes. — A  license  by  a  railroad  company 
to  occupy  a  strip  of  its  land  adjoining  the  track,  on  condition  that  the 
licensee  shall  maintain  lawful  fences  thereon,  and  keep  combustible  ma- 
terials cleared  away,  is  a  sufficient  use  of  ihe  land  for  railway  purposes. 

Appeal  from  Gallatin  county  district  court.     Affirmed. 

Geo,  D,  Peasey  for  appellant. 

Cullen  &  Toole  and  Cockrill  &  Pierce ^  for  respondents. 

Per  Curiam. — Plaintiff  appeals  from  the  judgment  entered 
against  her  upon  sustaining  defendants*  demurrer  to  the  com- 
3  (N.  8.)  A.  &  E.  R.  Cas.— 42 
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plaint.  The  action  is  in  the  nature  of  ejectment  to  obtain 
possession  of  a  strip  of  land  lying  along  the  track  of  the 
Northern  Pacific  Railroad,  between  a  line  50  feet  from  the 
centre  of  the  track  and  one  200  feet  from  the  centre.  The 
right  of  way  granted  to  the  Northern  Pacific  Railroad  by  con- 
gress is  200  feet  on  each  side  of  the  centre  of  the  track.  It 
appears,  by  the  complaint,  that  the  company  gave  a  license 
to  respondent  Laughrey  to  occupy  the  strip  above  mentioned 
outside  of  a  line  50  feet  from  the  centre  of  the  track.  The 
license  agreement  was  that  Laughrey  might  cultivate  the 
land,  and  that  he  should  maintain  lawful  fences  thereupon, 
and  should  keep  the  same  clear  of  combustible  materials. 
Plaintiff  sought  to  eject  Laughrey  and  the  railroad  company 
from  this  strip. 

We  are  of  opinion  that  the  demurrer  was  properly  sustained, 
and  that  the  complaint  does  not  set  out  a  cause  of  action. 
While  the  complaint  pretends  to  set  up  a  possession  by  the 
plaintiff  prior  to  the  grant  to  the  Northern  Pacific  Railroad 
Company,  yet  it  does  not  pretend  to  connect  the  plaintiff  in 
any  way  with  the  government  title  prior  to  the  grant  to  the 
railroad.  Appellant  contends  that  the  land  is  not  being  used 
for  railroad  purposes,  and  therefore  the  defendants  may  not 
exclude  her  from  its  possession.  We  think  the  case  of  Pacific 
Co.  V,  Burr,  86  Cal.  279,  24  Pac.  1032,  is  conclusive  against 
the  appellant.  The  facts  were  very  similar  to  those  now 
before  us.  In  that  case  the  court  said:  **  Here  there  was  a 
special  grant  of  a  right  of  way  200  feet  in  width  on  each  side 
of  the  road.  This  grant  is  a  conclusive  legislative  determina- 
tion of  the  reasonable  and  necessary  quantity  of 
Grant  by  ^^^^  ^^  ^e  dedicated   to  this   public  use,   and  it 

congren.  necessarily  involves  a  right  of  possession  in  the 
grantee,  and  is  inconsistent  with  any  adverse  pos- 
session of  any  part  of  the  land  embraced  within  the  grant. 
It  is  true  the  strip  of  land  now  actually  occupied  by  the  road- 
bed and  telegraph  line  may  be  only  a  small  part  of  the  400 
feet  granted,  but  this  fact  is  of  no  consequence.  The  com- 
pany may  at  some  time  want  to  use  more  land  for  side  tracks 
or  other  purposes,  and  it  is  entitled  to  have  the  land  clear 
and  unobstructed  whenever  it  shall  have  occasion  to  do  so," 
These  views,  however,  do  not  treat  of  the  right  to  take  rail- 
road property  for  another  public  use.  Butte,  A.  &  P.  Ry. 
Co.  V,  Montana  U.  Ry.  Co.,  16  Mont,  — ,  41  Pac.  232,  248. 
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Furthermore,  the  company  is  required  by  the  laws  of  the  state 
to   keep   its   right   of  way   free  from  combustible 
materials.      Its    contract    with    Laughrey  was    to   J^««ofi*n<> 
accomplish  this  purpose,   and  also  to  accomplish   purpotw. 
the  fencing  of  the  right  of  way  to  avoid  accidents 
to  stock.     This  was  a  use  of  the  right  of  way  resulting  in  the 
accomplishment  of  obedience  of  the  laws  of  the  state.     The 
judgment  of  the  district  court  is  affirmed. 


Watt 

V, 

Nevada  Central  R.  Co. 

{Supreme  Court  of  Nevada,  April  7,  1896.) 

Incompetent  Evidence  Admitted  without  Objection.  ^  An  appellate 
court,  in  considering  whether  the  evidence  is  sufficient  to  sustain  the 
findings,  will  give  full  weight  to  incompetent  evidence  admitted  at  the 
trial  without  objection. 

Duty  of  Railroad  Company  to  Avoid  Starting  Fires.— It  is  the  duty  of 
a  railroad  company  to  supply  its  road  with  engines  that  will  be  least 
likely  to  cause  injury  to  others  from  fire,  and  failure  to  do  so  is  want  of 
ordinary  care. 

Combustible  Matter  on  Railroad  Track.— A  railroad  company  must 
keep  its  track  reasonably  clear  of  all  such  substances  as  are  liable  to  be 
ignited  by  sparks  and  cinders  from  the  engines. 

Verdict  against  Evidence.— If  a  verdict  or  decision  be  against  the  evi- 
dence on  a  material  point,  as  to  which  there  is  no  substantial  conflict,  a 
new  trial  will  be  granted. 

Measure  of  Damages  for  Property  Burned. — The  criterion  of  damages 
for  property  destroyed  is  not  the  cost  of  replacing  it,  but  the  actual 
value  of  the  property  at  the  time  and  place  it  was  destroyed. 

Value  of  Article  is  Market  Price. — The  value  of  hay  destroyed  by  fire 
from  a  railroad  enc:ine  is  the  market  price  in  the  nearest  market,  less 
cost  of  transportation  thither. 

Appeal  from  Lander  county  district  court.     Reversed, 

O,  A .  Murdocky  James  F,  Dennis,  and  Dickson^  Ellis  & 
Ellis,  for  appellant. 

Henry  Mayeftbaum,  for  respondent. 

BONNIFIELD,  J. — This  action  was  commenced  by  the  plain- 
tiff in  the  district  court  of  the  state  of  Nevada  in  and  for 
Lander  county,  to  recover  of  the  defendant  damages  for  the 
destruction  of  a  certain  lot  of  hay,  a  hay  press,  and  for  injury 
to  pasture  land  of  the  plaintiff,  alleged  to  be  caused  by  fire 
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from  the  defendant's  railroad  engine.  The  case  was  tried  by 
the  court,  without  a  jury,  and  judgment  given  in  favor  of  the 
plaintiff  for  $10,060  damages,  the  value  of  the  property 
destroyed,  as  found  by  the  court,  with  legal  interest  and 
$1289.70  costs.  The  defendant  appeals  from  the  judgment 
and  order  of  the  court  denying  the  motion  for  new  trial.  One 
of  the  grounds  on  which  said  motion  was  based  is:  **  Insuffi- 
ciency of  the  evidence  to  justify  the  decision  of  the  court." 
The  findings  of  fact  on  the  issues  made  by  the  pleadings  are 
very  full  and  voluminous,  and  to  each  material  finding  the 
defendant  excepted,  on  the  ground  **  that  the  same  is  wholly 
unsupported  by  the  evidence,  and  contrary  thereto." 

Appellant's  counsel  argues  that  the  findings  are  not  sup- 
ported by  competent  evidence,  and  this  court  is  asked  to 
ifleompeteiit  ^xclude  all  incompetent  evidence  from  its  considera- 
exidencead-  tion  in  reviewing  the  testimony,  to  determine  its 
mitied  with-  sufficiency  or  insufficiency  to  support  said  findings. 
But  evidence  may  tend  to  prove  the  issues  in  a 
case,  and  yet  be  incompetent.  If  such  evidence  be  admitted 
at  the  trial  of  a  cause,  full  weight  must  be  given  it  in  con- 
sidering the  question  whether  or  not  the  evidence  is  sufficient 
to  sustain  the  findings.  Vietti  v.  Nesbitt,  41  Pac.  151,  22 
Nev.  — ;  Sherwood  z/.  Sissa,  5  Nev.  349;  McCloud  v,  O'Neal], 
16  Cal.  397;  Pierce  z^.  Jackson,  21  Cal.  636;  Haynes,  New 
Trials  &  App.  §  98.  In  the  present  case  all  evidence  offered 
was  admitted  without  objection  by  stipulation  of  the  parties, 
except  hearsay  evidence.  The  argument  of  counsel  is  more 
pertinent  to  the  question  as  to  the  weight  of  the  evidence 
than  to  the  matter  of  its  competency. 

There  is  no  contention  as  to  the  sufficiency  of  the  findings 
of  fact  to  support  the  judgment,  and  we  deem  it  necessary  to 
consider  but  a  few  of  the  many  findings,  and  review  but  por- 
tions of  the  evidence  upon  which  they  seem  to  be  based.  It 
is  admitted  by  the  defendant  that  its  railroad  track  and  right 
of  way  pass  through  the  meadow  land  of  the  plaintiff  where 
it  is  alleged  the  fire  occurred  and  his  property  was  destroyed. 
The  court  found  **  that  on  the  i  ith  day  of  October,  1893,  the 
defendant,  while  running  its  train  of  cars  on  said  track  and 
right  of  way  over  and  across  said  lands,  carelessly  and  negli- 
gently used  and  operated  a  locomotive  engine  defectively 
constructed,  and  carelessly  and  negligently  omitted  to  use 
proper  appliances  to  prevent  the  emission  of  sparks,  burning 
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coals,  and  fire  from  said  engine,  and  carelessly  and  negligently 
omitted  to  keep  said  right  of  way  free  and  clear  of  dry  and 
combustible  materials,  but  carelessly  and  negligently  permitted 
the  accumulation  of  large  quantities  of  dry  grass  and  weeds 
on  said  right  of  way  adjoining  the  said  land  of  plaintiff,  and 
negligently  and  carelessly  permitted  its  said  engine  to  emit 
and  drop  sparks,  burning  coals,  and  fire  into  said  dry  grass 
and  weeds  on  said  right  of  way  adjoining  plaintiff's  said  land; 
and  thereby  the  defendant  negligently  and  carelessly  ignited 
and  set  on  fire  said  grass  and  weeds,  and  negligently  and 
carelessly  permitted  the  said  fire  to  spread  in  a  continuous 
fire  to  said  pasture  lands,  hay,  and  hay  press,  and  carelessly 
and  negligently  permitted  said  pasture,  hay,  and  hay  press  to 
be  wholly  destroyed  by  said  fire,  without  any  fault  of  the 
plaintiff." 

Is  the  finding  that  the  defendant  negligently  omitted  to  use 
proper  appliances  to  prevent  the  emission  of  sparks,  burning 
coals,  and  fire  from  the  engine  supported  by  the  evidence  ? 
It  is  admitted  by  the  evidence  on  the  part  of  the  defendant 
that  there  was  no  wire  or  iron  netting  or  screen  in  the  ash  pan 
of  engine  No.  i,  the  engine  that  hauled  the  train  on  the  day 
the  fire  occurred.  There  is  evidence  on  the  part  of  the  plain- 
tiff that  if  there  be  no  such  netting  in  the  back  door  of  the 
ash  pan,  when  the  back  damper  is  open,  and  the  engine  is 
moving  forward,  hot  cinders  and  coals  of  fire  are  liable  to, 
and  do  drop  out  through  the  back  door  when  the  damper  is 
ap,  and  are  liable  to  ignite  the  oil  which  leaks  more  or  less 
from  the  train,  and  set  fire  to  combustible  material  on  and 
by  the  side  of  the  track;  that  there  is  naturally  a  certain 
amount  of  burning  coals  that  drop  into  the  ash  pan,  and,  in 
the  absence  of  such  netting,  the  natural  shaking  of  the  engine 
in  motion,  when  the  damper  is  raised,  will  roll  these  coals  out 
on  the  ground,  and,  if  there  be  combustible  matter  on  the 
ground,  they  will  set  it  on  fire;  that,  when  these  coals  drop 
out,  they  may  strike  the  ends  of  the  ties,  and  roll  three  or 
four  feet  from  the  track;  that  it  is  necessary  to  have  the  back 
damper  of  the  ash  pan  open  to  get  draft;  that  both  dampers 
are  nearly  always  open,  except  when  crossing  a  bridge;  that, 
by  some  means,  said  engine  No.  i,  set  six  fires  in  passing 
along  on  a  ranch  adjoining  the  plaintiff's  ranch,  about  a  month 
before  the  fire  in  question.  Walter  Davis  testified  that  he 
was  engineer  on  the  road  about  2 J  years;  that  he  quit  about 
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the  middle  of  February,  1893 ;  that  he  generally  ran  with  both 
dampers  open,  except  when  going  over  a  bridge;  that  he 
fired  about  2^  years  for  seven  different  men  on  this  road 
before  he  became  engineer;  that  these  men  always  ran  with 
both  dampers  open,  and  made  him  run  that  way.  The  testi- 
mony of  Davis  is  pertinent,  as  tending  to  show  the  habit  on 
this  road  of  running  the  engines  with  both  dampers  open. 
Railroad  Co.  v.  Richardson,  91  U.  S.  454.  There  is  a  great 
deal  of  other  evidence  tending  to  show  the  necessity  of  such 
netting  in  the  ash  pan  to  prevent  fire  escaping  therefrom. 
On  the  contrary,  there  is  evidence  on  the  part  of  the  defend- 
ant tending  to  prove  that  coals  of  fire  or  hot  cinders  will  not 
escape  through  the  door  of  the  ash  pan  when  the  damper  is 
up,  even  in  the  absence  of  said  netting;  that  there  is  no 
necessity  of  having  such  netting;  that  the  engineer  who  ran 
engine  No.  i  on  the  day  of  the  fire  always  kept  the  back 
damper  of  the  ash  pan  closed;  and  that  said  engine  was  in 
good  and  safe  condition,  and  had  all  the  necessary  appliances 
to  prevent  the  escape  of  fire.  We  cannot  say  that  the  evi- 
dence is  not  sufficient  to  support  the  finding  as  to  the  want  of 
proper  appliances.  At  least,  there  is  a  substantial  conflict  of 
evidence  with  reference  thereto,  and  in  such  case  the  appellate 
court  will  not  interfere.  Vietti  v.  Nesbitt,  supra ;  State  v. 
Yellow  Jacket  Silver  Min.  Co.,  5  Nev.  415;  Clark  v.  Mining 
Co.,  6  Nev.  203.  **  The  rule  that  the  supreme  court  will 
not  consider  the  weight  of  conflicting  evidence  has  been  so 
often  reiterated  as  to  become  somewhat  monotonous.*'  Mc- 
Coy 7K  Bateman,  8  Nev.  126.  That  it  is  the  duty  of  a  railroad 
company  to  supply  its  road  with  such  engines  as 
Dntyofraii-  will  be  least  liable  to  set  fire,  and  be  reasonably 
™n1eTto"aToid  ^^^^  from  destroying  property  of  others  along  its 
Btartiuff fires,  line,  is  Well  settled.  **  A  railroad  company  is 
obliged  to  employ  the  best  known  appliances  to 
prevent  injury  to  others  from  fire,  and  the  failure  to  do  so  is 
want  of  ordinary  care  and  prudence."  Longabaugh  7\  Rail- 
road Co.,  9  Nev.  271 ;  Railway  Co.  v.  Rogers,  8  Am.  &  Eng. 
R.  Cas.  710:  Thomp.  Neb.  154,  155. 

As  to  the  finding  **that  the  defendant  negligently  omitted 
to  keep  the  said  right  of  way  free  and  clear  of  dry  and  com- 
bustible material  along  and  adjoining  said  land  of  plaintiff, 
and  carelessly  permitted  the  accumulation  of  large  quantities 
of  dry  grass  and  weeds  on  said  right  of  way  adjoining  said 
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land,"  we  are  of  opinion  it  is  abundantly  sustained  by  the 
evidence,  which  is  without  material  conflict.  The  evidence 
is  to  the  effect  that  the  rye  grass  grows  right  along  the  side 
of  the  track  from  eight  inches  to  three  feet  in  height ;  that 
there  was  more  or  less  dry  stubble  grass  which  had  grown  up 
in  the  centre  and  on  the  edges  of  the  track  on  the  right  of 
way  through  plaintiff's  said  land;  that  there  was  dry  grass 
there  all  along  the  right  of  way ;  that  the  tall  grass  was  not 
a  foot  from  the  end  of  the  ties;  that  it  extended  along  the 
track  the  length  of  the  field ;  that,  at  the  place  of  the  fire, 
there  was  quite  a  bunch  of  rye  grass,  more  than  at  any  other 
place  along  the  line ;  that  it  was  four  or  five  feet  high ;  that, 
when  the  fire  occurred,  this  grass  was  very  dry,  as  dry  as  it 
could  be,  and  would  easily  take  fire;  that,  in  the  fall  of  the  fire, 
it  had  not  been  cut  off  any  further  than  the  end  of  the  ties; 
that  there  was  dry  grass  all  along  the  right  of  way  there,  fifty 
feet  on  each  side  of  the  railroad,  that  was  not  cut;  and  that 
the  dry  grass  they  had  cut  between  the  rails  was  left  there, 
and  would  easily  ignite.  We  are  of  opinion  that  we  are  justi- 
fied in  saying  that  it  is  common  knowledge,  based  on  common 
observation,  in  this  railway  age,  that  railroad 
engines  of  the  most  approved  construction,  and  combostibie 
with  the  best-known  appliances  and  managed  by  matter  on  rail. 
the  most  skilful  engineers  and  firemen,  are  liable  ^^o***"*^' 
to,  and  do  frequently,  from  necessity  or  by  acci- 
dent, emit  sparks  and  fire,  capable  of  igniting  dry  rubbish  or 
combustible  matter  along  their  pathway,  and  thus  place  the 
property  of  adjoining  owners  in  imminent  danger  of  destruc- 
tive conflagrations,  and  frequently  cause  the  destruction  of 
such  property.  **  A  railroad  company  may  be  supplied  with 
the  best  engines  and  most  approved  apparatus  for  preventing 
the  emission  of  sparks,  and  operated  by  the  most  skilful 
engineers  it  may  do  all  that  skill  and  science  can  suggest  in 
the  management  of  its  locomotives;  and  still  it  may  be  guilty 
of  gross  negligence  in  allowing  the  accumulation  of  dangerous 
combustibles  along  the  track,  easy  to  be  ignited  by  the 
furnaces  and  thence  communicated  to  the  property  of  adjoin- 
ing owners.'*  Railroad  Co.  v.  Medley,  75  Va.  499,  7  Am.  & 
Eng.  R.  Cas.  493.  '*  The  general  rule  is  that  a  railroad 
company  must  keep  its  track  and  right  of  way  reasonably 
clear  of  all  such  substances  as  are  liable  to  be  ignited  by 
sparks  or  cinders  from  its  engines."     Eddy  v.  Lafayette,  49 
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Fed.  Rep.  807;  8  Am.  &  Eng.  Enc.  Law,  14;  Kellogg  v. 
Railroad  Co.,  26  Wis.  223;  Jones  v.  Railroad  Co.,  59  Mich. 
437;  Black  v.  Railroad  Co.,  115  N.  Car.  667.  **  A  railroad 
company  must  be  diligent  in  keeping  its  track  clear  of  such 
combustible  matter  as  is  liable  to  be  easily  ignited."  Longa- 
baugh  Case,  supra. 

What  Caused  the  Fire  ?  We  are  of  opinion  that  the  evi- 
dence reasonably  supports  the  finding  that  it  was  caused  by 
fire  from  the  defendant's  engine.  The  testimony  of  the 
plaintiff  is  to  the  effect  that,  in  passing  up  and  down  the  rail- 
road, he  frequently  saw  trains  pass,  and  within  an  hour  or  so 
thereafter  had  seen  the  sagebrush  and  dry  grass  on  fire,  and 
he  had  seen  fires  started  immediately  after  the  train  had 
passed;  that  he  saw  it  thus  in  September,  about  a  month 
before  the  fire  in  question ;  that  he  frequently  saw  ties  burnt  in 
the  centre  along  the  track;  that  he  saw  coals  scattered  along 
the  railroad,  etc.  Watt,  Jr.,  testified  to  the  same  effect,  and 
that  he  was  at  the  fire  on  the  Watt  ranch  in  about  two  hours 
after  the  train  had  passed;  that  he  went  to  where  the  fire 
started,  and  investigated  it;  that,  in  his  opinion,  the  fire 
started  right  along  the  railroad  track;  that  he  could  see  coals 
on  the  edges  of  the  rails  in  many  places;  that  the  wind  was 
blowing  from  the  railroad  towards  the  stacks  of  hay;  that  the 
fire  widened  from  the  track  across  the  meadow  to  the  stack; 
that,  in  his  opinion,  the  engine  set  the  fire,  and  nothing  else. 
Fred  Steiner,  whose  ranch  adjoins  the  plaintiff's  ranch,  testi- 
fied, in  effect,  that  he  had  seen  many  fires  kindled  by  passing 
engines  ever  since  the  road  was  built ;  that  he  and  his  family 
always  kept  watch  for  fires  when  the  trains  passed  his  place, 
and  had  put  out  many  fires  set  by  the  engines;  that  in  the 
latter  part  of  September,  a  short  time  before  the  Watt  fire, 
the  engine  (No.  i)  set  six  fires  on  his  ranch  in  passing  along  a 
distance  of  a  mile  or  a  mile  and  a  half,  O' Donald  testified 
that  in  December  after  the  fire,  at  Watt's  ranch,  he  put  out 
two  fires  that  had  been  set  by  the  engine  on  this  ranch,  near 
the  track,  and  near  the  place  where  the  fire  occurred  on  the 
nth  day  of  October,  before.  Walter  Davis  testified,  in  sub- 
stance, that  he  was  engineer  on  this  road  for  about  two  years 
and  a  half,  and  up  to  February,  1893;  that  he  ran  engines 
No.  I  and  No.  5  from  the  start,  then  No.  i  and  No.  2 ;  that 
he  frequently  set  fires  by  these  engines  along  the  road ;  that 
he  had  set  as  many  as  12  to   15   in  a  trip;  that  about  two 
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years  ago  he  set  fire  to  Watt's  meadow,  where  the  late  fire 
occurred.  We  are  of  opinion  that  the  evidence  affords  reason- 
able presumption  and  inference  that  the  defendant's  engine 
was  the  agent  that  set  the  fire  that  destroyed  the  plaintiff's 
property,  especially  in  the  absence  of  evidence  tending  to 
point  to  any  other  agency  or  probable  agency.  In  Gibbons 
V.  Railway  Co.,  66  Wis.  i6i,  25  Am.  &  Eng.  R.  Cas.  479,  the 
circumstances  and  evidence  tending  to  show  the  origin  of  a 
fire  are  very  much  like  these  of  the  present  case,  and  the 
court  held  that  they  were  sufficient  to  justify  the  finding  of 
the  jury  that  the  fire  was  set  by  the  locomotive. 

The  court  found  that  the  number  of  tons  of  hay  destroyed 
was  976.  There  were  several  modes  adopted  on  the  part  of 
the  plaintiff  at  the  trial  in  arriving  at  the  estimated  amount 
of  hay.  First.  The  plaintiff  testified,  substantially,  that  he 
should  think  that  he  stacked,  in  1890,  250  tons;  that  in  1891 
he  thought  he  stacked  in  the  neighborhood  of  the  same 
amount;  that  in  1892  he  thought  it  was  over  300  tons,  or  in 
that  neighborhood;  in  1893  he  thought,  perhaps,  he  stacked 
in  the  neighborhood  of  200  tons;  that  he  did  not  take  any 
measurements,  only  from  observations;  that  he  did  not  handle 
the  business  himself;  that  he  might  have  been  there,  off  and 
on,  while  the  hay  was  being  put  up,  but  never  stayed  any 
length  of  time.  Second.  That  he  should  judge  that  there 
were  some  150  to  175  acres  of  hay  land,  somewhere  along 
there;  that  he  never  measured  it;  that  in  a  good  year  he 
thought  * '  you  could  get  two  tons  or  over  * '  of  hay  to  the  acre ; 
that  in  1891  and  1893  the  crops  were  not  so  good  as  in  1890 
and  1892  ;  that  two  tons  would  be  a  fair  average  yield.  Watt, 
Jr.,  who  harvested  the  hay  each  of  the  four  years,  estimated 
the  number  of  acres  of  hay  land  at  150  to  165,  and  the  yield 
per  acre  at  I J  to  2  tons.  Third.  Estimates  were  made  by 
Watt,  Jr.,  from  his  recollection,  of  the  number  of  loads  of 
hay  hauled  and  stacked  each  year  of  the  four  years,  and  from 
the  estimated  weight  of  each  load  as  guessed  at  by  him  and 
the  boys  who  helped  in  the  harvesting.  Fourth.  Watt,  Jr., 
testified  to  the  measurements  he  made  of  the  length  and  width 
of  the  burned  ground  where  the  several  stacks  had  been  stand- 
ing, and  to  his  estimate  of  the  height  of  each  stack,  that  he 
estimated  that  the  stacks  ** would  each  square  16  feet  high," 
and  from  these  measurements  and  estimated  heights  he  cal- 
culated 976  tons.     Dennis  Scully,  a  surveyor,  measured  the 
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height  of  the  two  stacks  of  Fred  Steiner  on  an  adjoining  ranch^ 
and  found  one  to  be  lo^  feet  and  the  other  ii  feet.  Fred 
Steiner  testified  that  he  had  taken  notice  of  Watt's  stacks  a 
short  time  before  they  were  burned ;  that  a  part  of  them  prob- 
ably were  as  high  as  his ;  but  that  he  did  not  think  they  would 
average  as  high  as  his.  Watt,  Jr.,  testified  that  he  was  quite 
familiar  with  Steiner's  stacks;  that  bethought  some  of  Watt's 
were  a  little  higher  than  Steiner's;  but  that  they  were  **  about 
the  same,  just  about  the  same."  And  yet  his  calculation 
is  based  partly  on  i6  feet  as  the  height  of  the  Watt  stacks, 
although  the  accuracy  of  Scully's  measurements  of  the  Steiner 
stacks  was  not  questioned  at  the  trial  or  in  this  court.  If  the 
Scully  measurements  of  these  stacks  and  the  observations  of 
Steiner  and  Watt,  Jr.,  as  to  the  relative  height  of  the  two 
sets  of  stacks  can  be  relied  on  as  being  approximately  correct, 
then  the  calculation  of  976  tons,  based  on  the  measurements 
of  the  burnt  ground  where  the  stacks  stood,  and  the  estimated 
height  of  the  stacks,  16  feet,  gives  a  result  too  much  by  five- 
sixteenths  of  976,  or  by  305  tons.  There  is  nothing  in  the 
record  by  which  it  may  be  inferred  that  either  the  plaintiff, 
or  Watt,  Jr.,  had  any  particular  object  in  wishing  to  know 
the  number  of  tons  they  put  up  each  year,  until  after  the 
hay  was  destroyed,  or  that  they  had  or  retained  in  mind  very 
reliable  data  on  which  to  base  their  several  calculations,  and 
it  could  not  be  expected  that  their  conclusions  under  such 
circumstances  would  be  very  accurate.  Certain  of  their  esti- 
mates, when  tested  by  actual  survey  and  measurements,  are 
found  to  be  very  wild.  Taking  all  the  testimony  given  and 
estimates  made  on  the  part  of  the  plaintiff,  they  would,  doubt- 
less, be  sufficient  to  support  the  finding  of  976  tons  of  hay  as 
against  other  evidence  of  similar  character,  and  of  no  greater 
degree  of  certainty.  But  Dennis  Scully  made  a  survey  of  the 
meadow  land  for  the  defendant;  and,  when  he  was  put  on  the 
witness  stand,  counsel  for  the  plaintiff  stated  to  the  opposing 
counsel  and  to  the  court  as  follows:  **  Without  going  into  an 
extensive  examination,  I  will  admit  right  here  that  Mr.  Scully 
is  a  first-rate  surveyor  and  a  faithful  man."  Mr.  Scully  pro- 
duced a  plat  of  his  survey  of  **the  bay  land  on  Watt's  Reese 
river  ranch,"  and  briefly  testified  in  explanation  thereof  and 
to  its  correctness.  No  suggestion  was  made  that  the  survey 
as  to  the  contents  of  the  hay  land  was  not  correct,  until  it 
came  to  the  argument  of  the  case  by  briefs.     Then  counsel 
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for  plaintiff,  in  the  court  below,  and  in  argument  in  this  court, 
claimed  that  Mr.  Scully  did  not  know  the  boundaries  of  the 
meadow,  except  as  they  were  pointed  out  to  him  by  Mr.  Cox 
and  Mr.  Murdock,  and  that  there  is  no  evidence  that  these 
lines  were  correctly  pointed  out  to  him.  But  in  this  conten- 
tion we  cannot  agree  with  plaintiff's  counsel.  It  is  clear  from 
the  testimony  of  Mr.  Scully  that  what  were  pointed  out  to 
him  were  the  several  designated  places  marked  on  the  plat, 
to  wit,  **  Fire  first  discovered,"  and  **  Boundary  line  of  fire," 
and  **  End  of  hay  stacks,"  which  are  no  part  of  the  survey  of 
the  contents  of  the  meadow  land.  Besides,  we  are  of  opinion 
that  a  competent  surveyor  and  reliable  man  could  have  no 
great  difficulty  in  finding  and  tracing  the  boundaries  of  a  tract 
of  hay  land  that  produces  two  tons  of  red-top  hay  to  the  acre. 
Mr.  Scully  found  by  his  survey  that  the  meadow  or  hay  land 
contained  91.2  acres.  The  evidence  of  Mr.  Watt  and  Watt, 
Jr.,  shows,  and  the  court  found,  that,  of  the  hay  land,  4  acres 
were  never  cut.  This  leaves  87.2  acres  from  which  the 
plaintiff's  hay  was  harvested.  Taking  the  87.2  acres  as  a 
basis,  in  connection  with  two  tons  of  hay  to  the  acre  as  the 
annual  product,  which  the  plaintiff  testified  would  be  a  fair 
average  yield,  and  which  was  corroborated  by  Watt,  Jr.,  and 
a  nearer  approach  may  be  had  and  a  more  reliable  result  be 
obtained  as  to  the  actual  number  of  tons  destroyed  than  by 
any  of  the  uncertain  methods  adopted  by  the  plaintiff  at  the 
trial. 

Notwithstanding  the  well-established  rule,  which  has  been 
so  often  announced  by  this  and  other  courts,  that,  *'  where 
there  is  a  substantial  conflict  in  the  evidence,  the  appellate 
court  will  not  disturb  the  decision  of  the  court  below,"  there 
is  another  rule,  as  well-established  and  of  as  binding  force, 
both  in  actions  at  law  and  in  equity,  addressed  to  the  con- 
science and  judgment  of  the  court  of  last  resort,  which  cannot 
be  ignored  without  doing  violence  to  the  plain  principles  of 
common  justice  in  many  cases,  to  wit:  **  If  there  be  no  sub- 
stantial conflict  in  the  evidence  upon  any  material  point,  and 
the  verdict  or  decision  be  against  such  evidence  upon  such 
point,  or  where  the  verdict  or  decision  strikes  the 
mind,  at  first  blush,   as  manifestly  and  palpably  v*""*** 
contrary  to  the  evidence,  the  supreme  court  will  J^^*. 
direct  a  new  trial."     Haynes,  New  Trials  &  App. 
§  288,  and  citations;  Barnes  v.  Sabron,  10  Nev.  217.     The 
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duty  of  the  supreme  court  to  look  into  the  evidence,  and 
grant  a  new  trial,  **in  cases  where  it  appears  that  the  evidence, 
taken  all  together,  does  not  support  the  verdict  or  decision  or 
judgment  of  the  court,"  is  made  clear  by  St.  1893,  p.  88,  as 
authoritatively  construed  in  Beck  v.  Thompson,  36  Pac.  565, 
22  Nev.  — .  In  that  case  the  court,  while  recognizing  the 
rule  applicable  in  case  of  conflict  of  evidence  as  given  above, 
said:  ** As  already  remarked,  this  statute  [1893]  has  worked 
an  important  and  quite  radical  change,  and  in  a  proper  case, 
without  regard  to  whether  there  are  or  are  not  findings,  seems 
to  impose  upon  this  court  the  duty  of  reviewing  the  evidence, 
and  determining  whether  the  final  result  is  supported  by  it. 
This  statute  was  undoubtedly  designed  to  cut  through  many 
technicalities  that  have  so  often  prevented  cases  from  being 
considered  upon  their  merits,  and  should  be  construed  in  the 
same  broad  spirit  in  which  it  was  enacted,  but,  at  the  same 
time,  with  such  conservatism  as  will  not  result  in  the  reversal 
of  a  case  where  substantial  justice  has  been  done.  *  *  *  Where 
there  is  a  substantial  conflict  in  the  testimony,  the  appellate 
court  should  undoubtedly  not  substitute  its  judgment  for  that 
of  the  trial  court,  and  should  only  interfere  where,  upon  all 
the  evidence,  it  is  clear  that  a  wrong  conclusion  has  been 
reached."  We  are  of  opinion  that  the  uncertain  estimates 
and  calculations  made  on  the  part  of  the  plaintiff  to  ascertain 
the  quantity  of  hay  destroyed,  on  which  the  finding  of  the 
court  was  based,  cannot  be  considered  as  reaching  the  rank 
of  conflicting  evidence  with  the  actual  number  of  acres  of  hay 
land,  as  ascertained  by  a  reliable  survey  of  the  ground,  and 
the  fair  average  yield  of  two  tons  per  acre,  as  admitted  by  the 
plaintiff.  A  sense  of  justice  impels  us  to  hold  that  the  evi- 
dence given  at  the  trial  is  insufficient  to  support  the  finding 
of  976  tons,  or  of  any  greater  number  than  697.6  tons;  and 
we  are  satisfied  that  the  latter  number  is  a  very  liberal  allow- 
ance in  favor  of  the  plaintiff. 

The  court  found  that  the  value  of  the  hay  destroyed  was 
Sio  per  ton,  and  assessed  the  damages  for  its  destruction  at 
that  sum.  That  the  value  of  the  hay  at  the  time  and  place 
when  and  where  it  was  destroyed  is  the  criterion  of  damages 
in  this  case  is  not  disputed  by  the  parties,  but  there  is  a 
radical  difference  between  them  as  to  what  that  value  was, 
and  as  to  the  rules  to  be  adopted  in  arriving  at  the  value.  It 
is  claimed  by  plaintiff's  counsel  that  **  the  value  of  a  thing  is 
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that  which  it  takes  to  replace  the  thing  at  the  time  and  place 
when  and  where  it  was  to  be  delivered,  or  where  and  when  it 
was  taken  or  destroyed ;  that  the  value  of  the  hay  in  question 
was  the  sum  of  money  that  it  would  have  required  to  replace 
the  same  quantity  and  quality  of  hay  in  stack  on  the  plaintiff's 
ranch";  and,  therefore,  that  *' the  plaintiff  is  entitled  to 
recover  the  value  in  the  nearest  market,  and  the  cost  of  trans- 
portation to  his  ranch,  with  other  necessary  expenses  to 
replace  the  hay."  He  cites  several  authorities  to  sustain  his 
contention.  The  counsel  for  defendant  denies  the  correctness 
of  these  propositions  as  applied  to  this  case,  and  also  cites 
several  authorities.  Doubtless,  the  rules  adopted  in  the 
respective  cases  cited  by  plaintiff's  counsel  were  applicable  to 
the  facts  and  circumstances  of  those  cases,  but  we  fail  to  see 
their  applicability  to  the  state  of  facts  of  the  present  case. 
Evidence  of  the  cost  of  an  article  may  be  an  element  of  proof 
to  be  considered  in  arriving  at  its  value.  In  the  case  at  bar, 
if  the  cost  of  producing  the  hay  had  been  shown,  it  would 
have  been  proper  for  the  court  to  have  considered  it  as  evi- 
dence tending  to  show  value;  and  if  there  were  no  other 
facts  incident  to  the  condition  of  things  involved  calculated  to 
affect  the  question  of  value,  or  which  would  outweigh  such 
cost  in  arriving  at  a  valuation,  the  court  might  have  properly 
fixed  the  value  at  such  cost.  The  cost  of  an  article  may  be 
inconsiderable,  and  yet  its  value  great;  and  its  value  may  be 
trivial,  and  its  cost  great.  Because  the  cost  of  substituting 
property  is  a  certain  sum,  it  does  not  necessarily  follow  that 
the  value  of  the  new  property  is  the  same  sum,  nor  that  the 
value  of  the  original  property  is  the  cost  of  substituting  other 
like  property  in  its  place.  How  the  cost  of  substitution  of 
other  property  can  add  to  or  detract  from  the  value  of  the 
property  for  which  the  substitution  is  made  we  are  unable  to 
perceive.  It  is  well  settled  that  the  cost  of  replacing  other 
property  for  property  destroyed  is  not  the  criterion  Mewireor 
of  damages,  but  it  is  the  actual  value  of  the  prop-  dauftgetfor 
erty  at  the  time  and  place  it  was  destroyed,  property 
Burke  v.  Railroad  Co.,  7  Heisk.  451 ;  Jacksonville,  ""*  ' 
T.  &  K.  W.  R.  Co.  V.  Peninsular  Land,  Transp.  &  Manufg 
Co.,  27  Fla.  i;  Wylie  z/.  Smitherman,  8  Ired.  236;  i  Suth, 
Dam.  (2d  Ed.)  §§  12,  105;  Sedg.  Dam.  §§  40,  428.  But 
**  where  the  value  of  the  properties  destroyed  is  the  criterion 
of  the  amount  of  damage  to  be  awarded,  and  the  property 
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destroyed  had  no  market  value  at  the  place  of  its  destruction, 
then  all  such  pertinent  facts  and  circumstances  are  admissible 
in  evidence  as  tend  to  establish  its  real  and  ordinary  value  at 
the  time  of  its  destruction;  such  facts  as  will  furnish  the  jury 
or  court  with  such  pertinent  data  as  will  enable  them  reason- 
ably and  intelligently  to  arrive  at  a  fair  valuation,  *  *  * 
which  are  all  elements  of  proof  to  be  considered  by  them." 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land,  Transp. 
&  Manufg  Co.,  27  Fla.  i.  **  If  the  article  in  question  has 
no  market  value,  its  value  may  be  shown  by  proof  of  such  ele- 
ments or  facts  affecting  the  question  as  exist.  Recourse  may 
be  had  to  the  items  of  cost,  utility,  and  use.**  Suth.  Dam. 
§  654  (378).  If  the  property  of  which  the  owner  is  deprived 
is  a  marketable  commodity,  its  market  price  is  the  value  he  is 
entitled  to  recover.  Sedg.  Dam.  §433;  Sullivan  v.  Lear,  23 
Fla.  473,  2  South.  846;  Suth.  Dam.  §  1098.  The  market 
value  will  govern,  rather  than  any  special  value  to  the  owner. 
Suth.  Dam.  §  11 13:  Brown  v.  Allen,  35  Iowa,  306. 

In  this  case  the  value  of  the  hay  destroyed  is  the  criterion 
of  damages,  and  there  was  no  market  at  the  branch  where  it 
was  destroyed.  The  hay  was  produced  on  the  plaintiff's  land. 
The  plaintiff  testified  to  the  effect  that  he  stored  the  hay  in 
stack  each  of  the  four  preceding  years,  in  order  to  have  it  in 
case  of  a  recurrence  of  a  severe  winter,  such  as  was  experi- 
enced in  1889-90,  in  which  he  lost  $icx),ooo  worth  of  stock, 
of  which  he  could  have  saved  $50,000  worth  if  he  had  had  on 
hand  the  hay  in  question;  that  he  intended  to  continue  to 
store  hay  for  that  purpose  for  an  indefinite  number  of  'years; 
that,  if  a  hard  winter  did  not  come  in  ten  years,  he  would  have 
ten  years*  accumulation  of  hay  on  hand ;  that,  if  the  hay  had 
not  been  destroyed,  he  would  have  continued  to  keep  it  till  a 
hard  winter  did  come ;  that  he  had  no  other  use  for  it  what- 
ever; that,  if  a  hard  winter  did  not  come,  he  might  be  com- 
pelled to  use  it,  or  some  of  it,  at  some  time  in  the  indefinite 
future,  on  account  of  the  increase  of  his  stock;  that  this  was 
a  possibility,  as  his  stock  was  increasing  rapidly ;  that  he  had 
not  used  any  of  the  hay  and  had  no  need  to  use  it  since  he 
commenced  storing  it,  in  1890,  which  was  four  years  before. 
According  to  the  plaintiff's  own  showing,  it  is  manifest  that 
the  hay  had  no  value  for  present  use  as  feed  for  his  stock. 
What  facts  or  circumstances  are  there  disclosed  that  would 
furnish  such  pertinent  data  to  a  court  or  jury  as  would  enable 
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them  reasonably  and  intelligently  to  arrive  at  a  fair  valuation 
for  future  use  as  feed  for  his  stock  ?  If  there  be  any  element 
of  proof  of  value  for  such  future  use,  it  is  so  hedged  about 
with  simple  conjecture,  uncertainty,  and  speculation,  and  so 
environed  with  matters  problematic,  as  to  be  incapable  of 
making  an  intelligent  impression  upon  the  common  judgment 
as  to  what  that  value  would  be.  **  There  must  be  proof  of 
value  or  evidence  of  such  facts  as  will  warrant  a  deduction  of 
the  value  with  reasonable  certainty.  Neither  courts  nor  juries 
are  permitted  to  assess  values  on  conjecture.  Value  must  be 
ascertained  by  a  money  standard,  and  based  on  evidence,  not 
on  conjecture."  Fraloff  v.  Railroad  Co.,  lo  Blatchf.  i6.  Fed. 
Cas.  No.  5025;  Sedg.  Dam.  §  172.  Compensation  cannot 
be  based  on  mere  conjectural  probability  of  future  loss.  Rail- 
way Co.  V.  Henry,  62  111.  142;  Sedg.  Dam.  §  244.  Prospec- 
tive damages  are  allowed  only  on  proof  that  they  are  reason- 
ably certain  to  occur.  Clark  v.  Mining  Co.,  6  Nev.  203. 
Where  a  plaintiff  claims  compensation  for  consequences  of  an 
injuiy  which  he  has  not  yet  experienced,  he  must  prove 
with  reasonable  certainty  that  such  consequences  are  to 
happen.  De  Costa  v.  Mining  Co.,  17  Cal.  613;  Fry  v.  Rail- 
way Co.,  45  Iowa,  416;  Lincoln*/.  Railroad  Co.,  23  Wend. 
425;  Clark  V,  Railway  Co.,  supra.  It  is  evident  that  the 
plaintiff  in  this  case  has  sustained  no  damages  as  yet  by  reason 
of  the  destruction  of  his  hay,  beyond  the  value  of  the  hay  in 
the  market.  To  allow  him  other  damages  would  be  giving  him 
compensation  for  conjectural  consequences,  which  is  not  allow- 
able. Sedg.  Dam.  §§  888,  937.  It  would  be  compensation 
for  conjectural  consequences,  based  on  conjectural  value.  As 
the  hay  had  no  value  for  present  use,  and  no  ascertainable 
value  for  future  use,  as  feed  for  plaintiff's  stock  its  value  was 
no  more  and  no  less  than  if  it  had  been  the  property  of  A., 
raised  and  stored  at  the  same  place,  A.  having  no  stock. 

That  the  market  at  Austin  must  be  looked  to  for  a  solution 
of  the  question  of  the  value  of  the  hay,  we  understand,  the 
counsel  are  agreed.  At  Austin,  37  miles  distant  by  rail,  there 
was  a  market  for  baled  hay.  The  plaintiff's  counsel,  however, 
claims  that  the  cost  of  transportation  of  the  hay  from  Austin 
to  the  plaintiff's  ranch,  and  other  expenses,  such  as  unbailing 
and  stacking  it,  should  be  added  to  the  Austin  market  price 
in  assessing  the  damages;  while  the  defendant's  counsel  main- 
tains that  the  cost  of  baling  to  put  it  into  marketable  shape, 
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and  the  cost  of  transportation  from  the  ranch  to  Austin,  must 
be  deducted  from  the  market  value  at  Austin.  The  conten- 
tion of  plaintiffs  counsel  is  based  on  the  theory  that  the 
plaintiff  did  not  want  to  sell  the  hay,  but  wanted  to  keep  it 
for  his  own  use ;  but  it  appears  that  he  did  not  want  to  pur- 
chase hay  either  to  keep  for  his  own  use  in  the  place  of  the 
hay  destroyed,  for  he  made  no  effort  to  do  so,  evidently  for 
the  reason  that  the  cost  would  have  greatly  exceeded  the  value 
of  the  hay.  If  the  plaintiff  can  recover  the  cost  of  buying 
and  replacing  other  hay  on  his  ranch,  it  is  evident  that  he 
would  recover  a  sum  greatly  in  excess  of  his  loss,  and  that 
the  fire  would  be  the  source  of  great  profit,  instead  of  being 
the  cause  of  loss.  It  seems  clear  that  the  plaintiff  has  sus- 
tained no  loss  beyond  the  value  of  the  hay  in  the  market  as  a 

commodity  for  sale ;  and  that  value  was  the  market 
Taineof  price,   less  the  cost  of  putting  into   market,     A 

market  price,   sense  of  common  justice  constrains  us  to  hold  that 

the  evidence  is  insufficient  to  sustain  the  finding 
that  the  value  of  the  hay  destroyed  was  $io  per  ton.  The 
plaintiff  based  his  testimony  of  the  value  of  the  hay  on  the 
alleged  facts,  substantially,  that  he  had  stored  it  for  future  use 
in  the  event  of  a  hard  winter;  that  it  would  cost  at  least  $20 
per  ton  to  replace  it  with  other  hay ;  that  it  was  worth  $20 
per  ton  to  him ;  that  he  would  not  have  taken  less  for  it ;  that 
it  was  not  for  sale ;  and  that  it  was  worth  more  than  river 
hay,  such  as  was  sold  in  the  Austin  market.  But  **it  is  quite 
immaterial  what  use  he  would  have  made  of  the  hay  in  the 
future.  The  measure  of  damages  is  the  market  value."  Berry 
7/.  Dwinel,  44  Me.  255;  Ice  Co.  v.  Webster,  68  Me.  451; 
Stevens  v.  Springer,  23  Mo.  App.  375;  Smith  v,  Griffith,  3 
Hill,  333.  **  What  the  owner  would  take  for  his  property 
cannot  be  shown  as  proof  of  its  value.**  Sedg.  Dam.  §  1294; 
Kiernan  v.  Railway  Co.,  123  111.  188.  **  The  price  at  which 
property  would  sell  under  special  and  extraordinary  circum- 
stances is  not  to  be  considered,  but  its  fair  cash  market  value 
if  sold  in  the  market  under  ordinary  circumstances,  and  assum- 
ing that  the  owner  is  willing  to  sell  and  the  purchaser  is  willing 
to  buy.**  Brown  v.  Railroad  Co.,  125  111.  606.  **  In  an 
action  against  a  railroad  company  to  recover  damages  for  hay 
destroyed  by  fire  set  by  defendant's  locomotive,  the  measure 
of  damages  is  the  market  value  of  the  hay  when  burned.  In 
case  there  is  no  local  market,  the  value  is  properly  fixed  by 
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the  value  at  the  nearest  market,  deducting  the  cost  of  trans- 
portation." Eddy  V.  Lafayette,  49  Fed.  Rep.  807.  As  there 
is  testimony  tending  to  show  that  the  hay  destroyed  was 
of  better  quality  than  the  river  hay  sold  in  the  Austin  market, 
this  evidence  should  be  considered,  in  connection  with  the 
Austin  market  for  river  hay,  in  arriving  at  the  value  of  the 
plaintiff's  hay.  This  hay  was  a  marketable  commodity,  and 
therefore  its  market  value  at  the  time  it  was  destroyed  is  the 
measure  of  damages.  If  there  was  no  market  for  it  where  it 
stood,  there  was  one  at  Austin,  which  was  within  reach,  and 
to  which  hay  had  sometimes  been  shipped  from  this  section. 
In  the  absence  of  a  showing  that  it  had  any  greater  market 
value  where  it  was  situated,  its  value  in  the  Austin  market, 
less  the  cost  of  transportation,  must  control. 

The  value  of  the  hay  press  was  fixed  by  the  finding  at  $2CX), 
the  sum  alleged  in  the  complaint.  We  do  not  think  this  find- 
ing is  supported  by  the  evidence.  We  find  no  evidence  in 
the  record  tending  to  show  any  greater  value  of  the  press  than 
its  cost  at  plaintiff's  ranch. 

The  judgment  and  order  appealed  from  are  reversed,  and 
new  trial  granted. 

BiGELOW,  C.J.,  and  Belknap.  J.,  concur. 

8  (N.  8.)  A.  &  £.  R.  Cas.— 48 
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ABANDONMENT. 

Abandonment  of  coDdemnation  proceedings  after  award  of  damases. 
Bellingbum  B.  &  B.  C.  R.  Co.  «.  Strand,  (Waah.)  171. 


See  Waiver. 

AOQUIESOENOB. 

See  Estoppel. 

ADMISSIONS. 


Admissions  made  hy  railroad  president  during  negotiation  for  right  of  way 
are  evidence  against  the  corporation.    Lake  Shore  &  M.  b.  R.  Co.  « 
Baltimore,  etc.,  R.  Co.  (111.),  57. 

AFFDALS. 

Appeal  from  award  in  condemnation  proceeding.  Title  of  proceeding  in 
appellate  court,  80. 

Appeal  from  order  dismissing  proceedings  to  condemn  land,  80. 

Dc'cisiou  on  appeal  as  law  of  case,  136. 

Defective  appeal  bond.     Union  Pacific  R.  Co.  v.  Callaghan,  (U.  S.)  360. 

Effect  of  appeal  from  award  as  vacating  judgment  in  condemnation  pro- 
ceedings, 136. 

Form  of  judgment  against  company  on  appeal,  81. 

Review  of  award  in  condemnation  proceedings.  Sufficiency  of  assign- 
ment of  error  as  to  proof  of  value  of  property  before  and  after  construc- 
tion of  road,  134. 

Review  by  United  States  supreme  court  of  determination  of  state  court  as 
to  what  constitutes  a  taking  of  land,  31. 

Review  of  commissioners'  decision  as  to  their  authority  to  make  award,  31. 

Revivor  of  proceeding  against  new  company  formed  by  consolidation, 
pending  appeal,  32. 

Right  to  appeal  from  order  confirming  award  of  damages  in  condem- 
nation proceedings,  99. 

Right  to  appeal  in  condemnation  proceedings  after  payment  of  award,  80. 
See  Damages;  Judicial  Notice;  Vkbdict;  Waiver. 

APFUANOBS. 

Duty  of  master  as  to  working  appliances.  Chesapeake  &  O.  R  Co.  tu 
Lash,  (Va.)  569. 
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ASSUMPTION  OF  RISKS. 

Assumption  of  risk  of  employment,  438. 

Cattle  guards  are  among  the  assumed  risks  of  railway  employment. 

Fuller  V.  Lake  Shore  &  M.  S.  R.  Co.,  (Mich.)  589. 
Assumption  by  brakeman  of  risks  incident  to  his  employment  docs  not 

shield  defendant  company  from  injuries  due  to  its  negligence.    Texas 

Cent.  R.  Co.  v.  Frazier,  (Tex.)  381. 
Employe  descending  a  side  ladder  of  a  car  injured  from  being  struck  by 

another  car  standing  on  a  side  track.    Content  v.  New  York,  N.  H.  & 

H.  R.  Co..  (Mass.)  369. 
Plain li:ff  cannot  be  presumed  to  haye  assumed  a  risk  of  which  he  was 

ignorant.    Holleubeck  v.  Missouri  Paciiic  R.  Co.,  (Mo.)  350. 
Plaintiff  cannot  recover  if  the  danger  was  one  of  the  ordinary  risks  of  his 

employment.    Texas  Cent.  R.  Co.  v.  Lyons,  (Tex.)  316. 
Section  man  struck  by  '*wild  train"  while  riding  oyer  road  upon  a  hand 

car  on  his  customary  tour  of  inspection.    Hinz  «.  Chicago,  B.  &  N.  R. 

Co.,  (Wis.)  611. 
See  444. 

ATTORNEYS. 

In  an  action  for  wrongful  death  the  court  may  award  a  portion  of  the 
recovery  to  plaintiff's  attorney.    Texas  Cent.  R.  Co. «.  Frazier,  (Tex.)  381. 

Validity  of  statute  granting  attorney's  fee  to  plaintiff  recoyering  from 
railroad  company  for  injuries  to  stock.    Jolllffe  v.  Brown,  (Wash.)  254. 

AWARD. 

Acceptance  of  award  as  preclusion  of  claim  to  additional  damages,  134. 

Acceptance  of  award  as  waiyer  of  objections  previously  made,  134. 

Award  of  commissioners  in  condemnation  proceedings  is  final,  unless  an 
appeal  is  taken  within  the  prescribed  time.  Union  Terminal  R.  Co. 
V.  Board  of  R.  Com'rs,  (Kan.)  72. 

Effect  of  appeal  from  award  as  vacating  judgment  in  condemnation  pro- 
ceedings, 186. 

Effect  of  tender  of  award  and  payment  thereof  into  court,  169. 

Interest  on  award — computation,  169. 

Payment  of  compensation.  Sufficiency  of  tender  of  amount  of  yerdict 
afterwards  set  aside,  132. 

Payment  to  mortgagees.    Rights  of  railroad  company  on  foreclosure,  134. 

Receipt  of  award  and  previous  demand  for  payment  as  evidence  of  will- 
ingness to  accept  amount,  134. 

Review  of  award  in  condemnation  proceedings.  Sufficiency  of  assignment 
of  error  as  to  proof  of  value  of  property  before  and  after  construction 
of  road.  134. 

Tender  of  award  to  attorney  of  owner,  169. 

When  land  owner  entitled  to  interest  on  award.  Bellingham  B.  &  B.  C. 
R.  Co.  tj.  Strand,  (Wash.)  171. 

BAGGAGE. 

A  carrier  of  passengers  is  not  liable  to  a  firm  for  Injury  to  partnership 
goods  carried  by  a  member  of  the  firm  as  his  personal  baggage.  State 
tJ.  Knight,  (N.  J.)  374. 

Failure  to  deliver  baggage.    Negligence,  427. 

Liability  of  carrier  of  passengers  in  respect  to  baggage.  State  «.  Knight, 
(N.  J.)  374. 

Liability  of  sleeping  car  companies  for  baggage,  427. 


Instruction  that  railroad  companies  are  required  by  law  to  place  upon 
their  engines  bells  of  a  certam  weight.  Central  Texas  &  N.  W.  R  Co. 
V,  Bush,  (Tex.)  264. 


BBNEFTTS. 

General  benef  ts  not  to  be  Considered  in  estimating  the  question  of  dam- 
ages resuliiu^  from  Ihe  cuustnictiou  of  a  railroad.  Metropolitan  West 
Side  El.  R.  Co.  7),  Stickney,  (111.)  147. 

Offsetting  benefits.  Instruction  to  jury.  Metroplitan  West  Side  £1.  R. 
Co.  V.  Stickney,  (111.)  147. 

Set-off  of  benefits  against  damages.  Special  benefits  to  property  not  taken. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Baltimore,  etc..  R.  Co.,  (111.)  57. 

Special  benefits  to  property  resulting  from  public  improvement.  Metro- 
politan West  Side  El.  R.  Co.  v.  Stickney,  (111.)  147. 

What  is  meant  by  general  benefits.  Metropolitan  West  Side  El.  R.  Co. 
V.  Stickney,  (111.)  147.  » 

See  Side  Tracks. 

BILL  TO  QUIBT  TTTLB. 

What  possession  will  support  bill  to  quiet  title.    Roberts  v.  Northern  Pac. 

R.  Co.,  (U.  S  )  106. 
See  RoberU  v.  Northern  Pac.  R.  Co.,  (U.  S.)  106. 

BONDS. 

See  Appeals. 

BKAffBMAN. 

Scope  of  brakeman's  authority.    Ejecting  passengers  from  train,  427. 


Railroad  bridge  across  street.  Jones  v.  Erie  &  Pennsylvania  R.  Co. ,  (Pa.) 
18. 

Unauthorized  construction  of  bridge  piers  by  predecessor  of  railroad 
company.  Value  of  such  piers  as  element  of  damages  in  condemna- 
tion proceedmgs.  Pennsylvania,  P.  &  B.  R.  Co.  v.  Trimmer,  (N.  J.) 
187 

See  Equity. 

BX7RDEN  OF  PROOF. 

Burden  of  proof  as  to  constitutional  requirement  concerning  organization 
of  corporation.  St.  Louis,  Alton  &  T.  H.  R.  Co.  v.  Belleville  City  R. 
Co.,  (111.)  53. 

Burden  of  proof  in  case  of  contributory  negligence,  444. 

Burden  of  proof  in  case  of  wrongful  discharge  by  master,  436. 

Burden  of  proof  where  defendants  plead  contnbutory  negligence  as  a 
defense.    Central  Texas  &  N.  W.  R.  Co.  v.  Bush,  (Tex.)  264. 

BY-LAWS. 

Reasonableness  of  by-laws  requiring  ticket  to  be  surrendered,  656. 

OARBTAKBR. 

Custom  of  sending  caretaker  with  cattle.  Heller  v.  Chicago  &  G.  T.  R. 
Co.,  (Mich.)  599. 

OARRIBRS. 

Carriers  of  goods.    Liability  as  warehousemen.     Destruction  of  goods 

by  fire,  426. 
Carriers  of  goods.     Limitation  of  liability,  425. 
Carrier  of  live  stock  is  not  liable  as  a  common  carrier.     Heller  v.  Chicago 

&  G.  T.  R.  Co..  (Mich.)  599. 
Carrier  limiting  its  liability  for  amount  of  damages  to  be  paid  for  loss 

through  negligence.    Kellerman  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 

(Mo.)  290. 
Carrier  of  diseased  cattle  may  be  made  party  to  action  to  recover  for 

damages  thereby  caused.     Missouri,  K.  &  T.  R.  Co.  v.  Haber    (Ean.) 

471. 
Connecting  carriers.    Joint  liability,  452. 
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Coiitmcts  of  carriers,  426. 

Duties  of  carrier  of  live  stock.  Heller  v.  Chicago  &  Q.  T.  R.  Co.,  (Mich.) 
599. 

Power  of  common  carriers  to  fix  their  rates  Interstate  Commerce  Com- 
mission «.  Alabama  Midland  H.  Co. ,  (C.  C.  A.)  638. 

See  Live  Stock. 

OATTLB. 

All  persons  damaged  through  shipment  of  diseased  cattle  may  be  made 
parties  to  action.     Missouri,  K.  &  T.  R.  Co.  v.  Haber,  (Kan.)  471. 

Carrier  of  diseased  cattle  may  be  made  party  to  action  to  recover  for  in- 
jury thereby  caused.     Missouri,  K.  &  T.  R.  Co.  v.  Haber,  (Kan.)  471. 

Delay  in  siiipment  of  cnttle.     Floods,  washouts,  428. 

Interstate  commerce.     Diseased  cattle,  425. 

State  and  federal  statutes  lespecting  diseased  cattle.  Missouri,  K.  &  T. 
R.  Co.  V.  Haber,  (Kan.)  4T1. 

Bee  Live  Stock. 

OATTLB-OUARDS. 

Cuttle-guards  are  among  tbe  assumed  risks  of  railway  employment. 
Fuller  r.  Luke  Shore  *Si  M.  S.  R.  Co.,  (Mich.)  589. 

Construction  of  cattle-guards  not  negligence.  Fuller  v.  Lake  Shore  &  M. 
S.  U  Co..  (Mich)  589. 

Opinion  evidence  as  to  whether  construction  of  cattle-guards  would  en- 
danger the  lives  and  limbs  of  railway  employes.  Chicago,  R.  I.  &  P. 
R  Co.  t.  Clouch,  (Kan.)  240. 

CHARGING  JURY. 

Court  not  bound  to  charge  same  proposition  twice.    Chicago,  R.  I.  &  P. 

R.  Co.  V.  Groves,  (Kan.)  454. 
See  Instructioks. 

CHARTER. 

Legislative  power  to  amend  charter  does  not  authorize  confiscation  of 
])roperty,  447. 

Where,  by  the  charter  of  a  railroad  company,  a  general  authority  is  given 
to  consolidate  with  other  companies,  it  is  competent  for  the  legislature, 
l)V  another  act,  to  declare  that  this  power  shall  apply  onlv  to  cases 
where  the  other  roads  arc  not  parallel  or  competing  lines.  Pearsall  o. 
Greiii  Northern  R.  Co..  (U.  S.)  503. 

Power  conferred  on  a  company  by  charter  to  do  certain  things  unneces- 
sary to  the  main  object  of  Uie  gmnt  may  be  revoked  by  the  legislature 
so  long  as  it  is  unexecuted.  PeursjiU  r.  Great  Northern  R.  Co.,  (U.  S.) 
508. 

See  Municipal  Corpoeations. 

CITT  COUNCIL. 

Power  of  city  council  to  close  streets.  San  Antonio  &  A.  P.  R.  Co.  o. 
Bergsland,  (Tex.)  304. 

COLLISION. 

Collision  between  separate  sections  of  train.    Richmond  &  D.  R.  Co.  c. 

Tribble,  (Va.)  632. 
Collision  with  street- c;ir.     Contnbutoir  negligence,  650. 
Liability  of  railroad  company  for  collision  with  train  of  another  road. 

Chicago,  R.  I.  &  P  R.  Co.  v.  Groves,  (Kan.)  454. 

COMMERCE. 

Commerce  as  a  subject  of  legislation  Interstate  Commerce  Commission 
V.  Alabama  Midland  H.  Co.,  (C.  C.  A.)  638. 

See  Il^TERBTATB  COMMERCE. 
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OOBSMIS8ION. 

Power  of  Interstate  Commerce  Commission  to  fix  rates.  Interstate  Com- 
merce Commission  v.  Alabama  Midland  H.  Co.,  (C.  C.  A.)  638. 

COMMISSIONERS. 

Authority  of  commissioners  appointed  under  New  York  Greneral  Railroad 
Act,  80. 

Determination  of  damages  by  commissioner,  08. 

Reopeniug  of  decision  of  commissioners  may  be  restrained  by  injunc- 
tion.    Union  Terminal  R.  Co.  v.  Board  of  K  Comm'rs,  (Kan.)  73. 

Report  of  commissioners  in  condemnation  proceedings,  10. 

When  authority  of  commissioners  is  at  an  end.  Union  Terminal  R.  Co. 
V.  Board  of  K.  Comm'rs,  (Ean.)  72. 

See  Award;  Report. 

COMMON  OARRUSRS. 
See  Carriers.  - 

COMMUTATION  TIOEBT8. 

A  passenger  may  be  required  to  surrender  his  commutation  ticket  to  the 
conductor  on  the  last  trip  taken  during  the  period  for  which  it  is  is- 
sued.   Rogers  v.  Atlantic  City  R.  Co.,  (N.  J.)  288. 

COMPETITION. 

See  Interstate  Commerce  Commission  v.  Alabama  Midland  R.  Co.,  (C.  C. 
A.)  688. 

CONDEMNATION  PROCEEDINGS. 

Acquisition  by  railroad  of  more  laud  than  necessary  for  railroad  pur- 
poses.    Poster  V.  Chicago,  etc.,  R.  Co.,  (Tex.)  1. 

Admissibility  of  evidence  as  to  effect  of  construction  of  under-grade 
crossing.  98. 

Admissibility  of  evidence  of  inconvenience  and  expense,  08. 

After  submission  of  the  question  of  damages  to  the  jury,  the  company 
cannot  call  in  question  the  title  of  the  person  whose  land  is  sought  to  be 
condemned.     Bellingham.  B.  &  B.  C.  R.  Co.  v.  Strand,  (Wash.)  171. 

Amendment  before  hearing  of  appeal,  98. 

Appeal  from  order  dismissmg  proceedings  to  condemn  land,  30. 

Autliority  of  commissioners  appointed  under  New  York  Gkneral  Railroad 
Act.  30. 

Compelling  company  to  make  feasible  crossing,  96. 

Compensation.     Future  demands  of  owner  company  on  right  of  way,  98. 

Conclusiveness  of  confirmation  of  commissioners'  report,  30. 

Conclusiveness  of  verdict,  29,  135. 

Condemnation  by  city  of  land  not  used  for  train  seiTlce.  Resulting  dam- 
ages to  railroad  company.  Injunction.  Chicago  &  N.  R.  Co.  v.  Chi- 
cago, (111.)  199. 

Condemnation  of  dwelling-house  for  railroad  purposes,  170. 

Condenmation  of  franchise  of  corporation.  Baltimore,  etc.,  Turnpike 
Roud  V.  Baltimore,  etc.,  R.  Co.,  (Md.)  177. 

Condemnation  of  land  in  public  street.  26. 

Condemnation  of  land  which  may  be  needed  by  the  owner  company  in 
the  future.  96. 

Condemnation  of  leased  lands,  26. 

Condemnation  of  part  of  right  of  way,  95. 

Condemnation  proceedings  instituted  by  railroad  company  against  land 
owned  by  itself.  Effect  on  mortgage  lien  placed  upon  land  by  former 
owner.     Chicago.  K.  &  W.  R.  Co.  v.  Need,  (Kan.)  236. 

Constitutionality  of  California  statute  allowing  costs  on  new  trial  on  fail- 
ure to  obtain  greater  compensation,  186. 

Damages.  Fencing  along  right  of  way.  Destruction  of  river  landing  on 
neighboring  property,  i30,  131. 
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Damages  for  destruction  of  leasehold  interest,  182. 

Determiuaiion  of  damages  by  commissiouer,  98. 

Discontinuance  as  to  one  defendant  before  finding  of  Jury.  EHect  as  to 
subsequent  proceedings.     Dennis  Long  &  Co.  v.  Louisville,  (Ky.)  213. 

Duty  of  condemning  company  to  try  to  agree  with  owning  company  be- 
fore proceeding  to  condemn,  97. 

Effect  of  appeal  from  award  as  vacating  judgment  in  condemnation  pro- 
ceedings, 136. 

Effect  of  construction  of  bridge  across  intersecting  streets  as  to  extent  of 
space  appropriated.     Jones  v.  Erie  &  Pennsylvania  R.  Co.,  (Pa.)  18. 

Effect  of  failure  to  make  person  in  possession  and  claiming  title  party  to 
condemnation  proceedings,  169. 

Essentials  of  ai^plication  by  railroad  company  to  condemn  land  in  Texas. 
Foster  t>.  Chicago.  etc.K.  Co.,  (Tex.)  1. 

Estoppel  of  landowner  to  attack  validity  of  proceedings  because  of  having 
testified  therein,  32. 

Evidence  of  damages  in  condemnation  proceedings,  656. 

Evidence  that  petitioner  and  respondent  could  not  agree  as  to  damages. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Baltimore,  etc.,  R.  Co.,  (111.)  57. 

Extent  of  appropriation  of  land  in  condemnation  proceedings.  Jones  v. 
Erie  i&  Pennsylvania  R.  Co.,  (Pa.)  18. 

Form  of  judgment  against  company  on  appeal,  31. 

General  principles  of  damages  to  owner  of  land  condemned  for  railroad 
purposes,  181. 

Inability  to  agree  with  owner,  25. 

Inconvenience  to  company  owning  land  subject  to  be  condemned,  95. 

Instruction  to  ascertain  compensation  in  condemnation  proceedings  irre- 
spective of  benefits  to  property  not  taken,  132. 

Interference  with  operation  of  road,  96. 

Jurisdiction  of  justice  of  the  peace  to  entertain  proceedings  to  condemn 
land,  28. 

Liability  of  successor  to  railroad  company  for  amount  of  judgment 
awarded  in  condemnation  proceedings  against  original  company.  Chi- 
cago &  Soutlieasteni  R.  Co.  «.  Galey,  (Ind.)  234. 

Measure  of  damages  to  land  by  the  location  of  a  railroad  through  it,  aside 
from  the  value  of  the  land  appropriated  for  the  right  of  way.  is  ihe  de- 
preciation in  the  market  value  of  the  land  b}'  reason  of  such  location  of 
the  road.     Omaha,  H.  &  G.  R.  Co.  v.  Doney,  (Kan.)  144. 

Nature  of  title  acquired.     Rights  of  mortgage  lien  holders,  27. 

Necessity  of  distinctly  specifying  purpose  for  which  condemnation  is 
sought,  28. 

Notice  to  owner  of  land  of  proceedings  to  condemn  same,  10, 11. 

Object  for  which  land  is  sought  to  be  condemned.  Foster  e  Chicago, 
etc.,  R.  Co..  (Tex.)l. 

Power  of  legislature  to  authorize  condemnation  proceedings  by  foreign 
railroad  company.  New  York,  N.  H.  &  H.  R.  Co.  v.  Welsh,  (N.  1l.) 
229. 

Power  of  New  York  supreme  court  to  entertain  condemnation  proceed- 
ings, 168. 

Presumption  as  to  appointment  of  qualified  commissioners,  30. 

Questioning  corporate  existence  of  petitioner,  29. 

Reappropriation  of  land  to  public  use,  96. 

Refusal  to  allow  company  to  show  unproductiveness  of  land.  Harmless 
error,  136. 

Report  of  jurors  as  evidence  of  number  of  jurors  concurring  in  verdict,  29. 

Revivor  of  proceeding  against  new  company  formed  by  consolidation, 
pending  appeal,  32. 
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Kight  of  company  after  second  trial  to  judgment  for  difference  between 
awards,  paid  pending  appeal  from  first  trial,  130. 

Right  of  company  to  possession  before  payment  of  compensation,  33. 

Right  of  legislature  to  dispense  with  jury  of  twelve  men,  27. 

Right  of  possession  before  termination  of  proceedings,  (556. 

Right  to  appeal  from  order  confirming  award  of  damages.  99. 

Right  to  appeal  in  condemnation  proceedings  after  payment  of  award,  80. 

Separate  ownership  of  marble  or  rock  in  land  taken.  Right  of  railroad  to 
have  damages  assessed  to  each  owner.  Lime  Rock  li.  Co.  v,  Farns- 
worth.  (Me.)  13. 

Special  instruction  modifying  genenil  instruction,  132. 

Sutficiency  of  application.    Allegation  of  inability  to  agree,  97. 

Sufficieucv  of  petition  for  condemnation.  Designation  of  purposes  of  con- 
demnation, 169. 

Sufficiency  of  petition  to  authorize  condemnation  for  other  purposes  than 
right  of  way,  28. 

Sufficiency  of  petition  in  condemnation  proceedings  under  the  Illinois 
statute.    Lake  Shore  &  M.  8.  R.  Co.  -p.  Baltimore,  etc.,  R.  Co.,  (111.)  57. 

Sureties  to  secure  damages  to  land  owner  are  not  discharged  by  dissolu- 
tion of  corporation,  130. 

Under  the  exercise  by  a  railroad  of  the  right  of  eminent  domain,  marble 
or  rock  upon  or  under  the  surface  of  the  strip  taken  passes  to  the  rail- 
road.   Lime  Rock  R.  Co.  v.  Farusworth,  (Me.)  13. 

When  application  to  condemn  land  will  be  deemrd  an  application  for 
crossing.  97. 

Ske  Benefits  ;  Damages  ;  Eminent  Domain  ;  Notice  ;  Right  op  En- 
TiiY ;  Waiver. 

OONDUOTORS. 

Condiictor  warning  passenger  to  leave  place  of  danger.  Auf  den  berg  tJ. 
St.  Louis.  I.  M.  &  S.  R.  Co.,  (Mo.)  328. 

The  order  of  a  conductor  does  not  Justify  a  passenger  in  taking  an  ob- 
viously dangerous  position.  Aufdenberg  tJ.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  (Mo.)  323. 

OONSIDBRATION. 

Sufficiency  of  consideration  for  convevance  of  land  to  railroad  by  county. 
Roberts  v.  Northern  Pac.  R.  Co.,  (tJ.  S.)  106. 
See  County. 

OONSOUBATION. 

By  consolidation  of  two  street  railway  companies  a  new  company  takes 
the  rights  and  franchises  of  the  original  company  subject  to  the  oriijinal 
conditions  and  limitations.  State  Consolidated  Traction  Co.  e.  Eliza- 
beth. (N.J.)  614. 

Consolidation  of  corporations.  Chicago,  S.  F.  &  C.  R.  Co.  «.  Ashlinc:. 
(111.)  549. 

Consolidation  of  railroads,  450. 

Consolidation  of  railroads.  Competing  lines.  Pearsall  tJ.  Great  Northern 
R.  Co..(U.  S.)503. 

Effect  of  consolidation  on  pending  action.  Chicago,  S.  F.  &  C.  R.  Co.  v. 
Ashling.  (111.)  .549. 

State  statute  prohibiting  the  consolidation  of  parallel  and  competing  rail- 
road lines  is  not  an  interference  with  the  jwwer  of  congress  to  regulate 
commerce.     Louisville  &  N.  R.  Co.  v.  Kentucky,  rU.  S.)  525. 

Where  one  of  two  railroads  is  incompetent  to  consolidate  with  the  other, 
the  consolidation  is  not  legalized  by  the  fact  that  the  first  road  is  pur- 
chased by  the  second  at  a  judicial  sale.  Louisville  &  N.  R.  Co. «.  Ken- 
tuckv,  (tJ.  S.)  525. 

See  CHARTBIi. 
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ooNSTmrnoNAii  law. 

Constitutional  provision  that  no  law  shall  relate  to  more  than  one  subject 
to  be  expressed  in  the  title,  449. 

CoQstitutioualiiy  of  California  statute  allowing  costs  on  new  trial  in  con- 
demnation proceedings  on  failure  to  obtain  greater  compensatioo,  136. 

Constitutionality  of  statute  imposing  a  penalty  of  double  the  Tahie  of 
stock  killed  for  failure  to  give  uoiice.    Jolliffe  v.  Brown.  (Wash.)  254. 

Railroad  stock  killing  net  unconsiitutioual,  449. 

Subject  matter  of  statute  expressed  in  title.    JoUiffe  9.  Brown,  (Wash.) 
254. 
See  Statutes. 

CONSTRUCTION  OF  ROAD. 

Care  in  construction  of  road,  428. 

CONTRACTS. 

Contract  limiting  liability  for  negligence,  425. 
Contracts  of  carriers,  426. 
Contract  of  shipment — delay,  423. 

Obligation  of  contmcts.    Louisville  <&  N.  R.  Co.  tJ.  Kentucky,  (U.  8.)  B85. 
What  constitutes  contract  between  municipality  and  railroad  company 
as  to  alteration  of  streets,  170.  • 

CONTRIBUTORY  NEGUGENCB. 

Burden  of  proof  whei^  defendants  plead  contributory  negligence  as  a 

defense.     Central  Texas  &  N.  W.  R.  Co.  v.  Bush,  (Tex.)  264. 
Burden  of  proof  in  case  of  contributory  negligence,  444. 
Catching  foot  in  switch,  441. 
Collision  between  separated  sections  of  train.    Richmond  &  D.  R.  Co.  o. 

Tribble.  (Va.)  633. 
Collision  with  street  car,  650. 

Contributory  negligence  a  question  for  the  jury,  442. 
Contributory  negligence  in  coupling  cars.    Holleubeck  v.  Missouri  Pacific 

R.  Co.,  (Mo.)  350. 
Contributory  negligence  in  coupling  cars,  443. 
Driving  at  a  .slow  trot  along  street  crossed  by  numerous  railroad  tracks  is 

not  contributory  negligence.     Atchison,  T.  &  S.  F.  R.  Co.  c.  Shaw, 

(Kan.)  248. 
Employe  injured  by  a  tic  falling  on  him  cannot  recover  if  he  knew  that 

the  ties  were  improperly  loaded.     Texas  Cent.  R.  Co.  v,  Lyons,  (Tex.) 

316. 
Exercise  of  ordinary  care.     Pli3'sician*s  testimony,  445. 
Failure  of  deceased  to  leave  track  after  signal  was  given  by  engineer,  is 

contributory  negligence.     Sinclair  v.  Chicago,  B.  &  K.  C.  «.  Co.,  (Mo.) 

269. 
Findincr  of  jury  on  conflicting  evidence,  443. 
On  conflicting  evidence  the  question  of  contributory  negligence  is  for  the 

jury.     Albion  Lumber  Co.  i\  I)e  Nobra,  (C.  C.  A.)  564. 
One  who  knowingly  nttempts  to  cro.s8  the  track  of  a  street  railway  in  front 

of  a  movine  car,  and  so  close  as  to  be  struck  thereby  before  he  can  cross, 

is  guilty  of  contributory  negligence.    Watson  v.  Mound  City  St.  R.  Co.. 

(Mb.)  385. 
Passing  between  opening  in  train  of  cars  in  freight  yard,  443. 
Parents  entrusting  child  to  the  care  of  a  boy  of  about  fourteen  are  not 

guilty  of  contributory  negligence.    Harkins  v,  Pittsburgh,  A.  &  M.  T. 

Co.,  *(Pa.)  302. 
Riding  on  footboard  of  enirine,  441. 

The  order  of  a  conductor  does  not  justify  a  pas-  •  nor  iu  taking  an  ob- 
viously dangerous  position.     Aufdenberg  v,  St.  Louis,  I.  M.  &  8.  R.  Co.. 

(Mo.) '323. 
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Train  stopping  some  distance  from  station  and  passengers  told  to  get  off. 

Hiushaw  o.  Kaleigh  &  A.  A.  L.  R  Co.,  (N.  Car.)  658. 
Bee  650,  651. 
See  Negligencb. 

OONVEYANCB. 

See  Consideration. 

CORPORATIONS. 

Proof  of  corporate  existence.  St.  Louis,  A.  &  T.  H.  R.  Co.  v,  Belleville 
City  R.  Co.,  (111.)  58. 

COSTS. 

Constitutionality  of  California  statute  allowing  costs  on  new  trial  in  con- 
demnation proceeding  on  failure  to  obtain  greater  compensation,  186. 

Costs  on  new  trial.  Failure  to  obtain  greater  compensation.  Payment  of 
award  on  first  trial,  187. 

COUNTY. 

A  county  which  is  authorized  to  sell  its  lands  for  money  may,  unless  ex- 
pressly restricted,  sell  them  for  money's  worth.  Roberts  v.  Northern 
Pac.  ft.  Co.,  (U.  S.)  106. 

CROSS-EXAMINATION. 

See  Tyler  S.  E.  R.  Co.  v.  Rasberry.  (Tex.)  876 

CROSSINGS. 

Care  in  approaching  railroad  crossing,  489. 

Compelling  company  to  make  feasible  crossing,  06. 

Death  through  collision  of  trains  of  different  roads  atacrossing.  Chicago, 
K  &  W.  K.  Co.  V.  lUnsom.  (Kan.)  269. 

Farm  fences.     Slock  killing,  436. 

It  is  the  duty  of  a  niilnjad  company  to  give  proper  warnings  for  the  pro- 
tection of  travelers  when  its  train  approaches  a  crossmg.  iVlissouri 
Pacific  R.  Co.  P.  Moffatt.  (Kan.)  488. 

Negligence  at  ruilrond  crossing,  452. 

Obstruction  of  crossings  by  nulroads.     Statute  imposing  penalty,  654. 

Placing  and  maintenance  of  frogs  and  crossing  apparatus,  96. 

Regulation  by  chancery  of  right  to  cross  tnick».  Effect  of  condemnation 
of  onlv  part  of  right  of  way.  National  Docks,  etc.,  R.  Co.  v.  Pennsyl- 
vania R.  Co..  (N.  J.)  82. 

Right  of  petitioner  in  condemnation  proceedings  to  determine  point  and 
manner  of  crossing,  95. 

Selection  and  payment  of  watchman  at  crossing,  96. 

When  application  to  condemn  laud  will  be  deemed  an  application  for 
crossing.  97. 

Where  two  railway  companies  possess  a  community  interest  in  the  land 
upon  which  they  cross  each  other,  a  disjigreement  between  them  as  to 
their  respective  rights  to  use  the  same  will  be  settled  by  a  court  of 
equity.     National  Docks,  etc.,  R.  Co.  o.  Pennsylvania  R.  Co.,  (N.  J.)  82. 

See  CoNTKiBUTORY  Negligence;  Evidence. 

CUSTOM. 

Custom  of  sending  caretaker  with  cattle.    Heller  v.  Chicago  &  G.  T.  R. 

Co..  (Mich.)  599. 
Evidence  of  custom  as  to  number  of  employes  operating  street  car,  430. 

DAMAGES.  .  ,       ,  ^ 

Acceptance  of  award  as  preclusion  of  claim  to  additional  damages.  134. 
Damages  for  death  of  child.     Instruction.     Ft.  Worth  «fc  D.  C.  R  Co.  v, 
Hyatt,  (Tex.)  397. 
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Damages  for  injury  to  child  where  he  was  not  totally  disabled.  Instruc- 
liou.    Goodrich  «.  Burlingtou,  C.  R.  &  N.  R.  Co.,  (Iowa)  620. 

Damiiges  for  land  taken  within  right  of  way  and  outside  tracks.  Illinois 
Cent.  R.  Co.  t.  Chicago,  (111.)  181. 

Damages  for  permanent  injury.    Expectancy  of  life,  434. 

Damages  for  personal  injuries,  433. 

Damages  for  personal  injuries — when  not  held  inadequate,  654. 

Damages  in  condemnation  proceedings.  Difference  between  cost  of  re- 
deeming land  before  and  after  taking,  131. 

Damages  in  condemnation  proceedings— destruction  of  leasehold  interest, 
133. 

Damages  in  condemnation  proceedings  are  to  be  assessed  as  of  the  time 
when  the  commissioners  made  their  appraisement,  and  the  values  as 
they  exist  at  that  time  will  control  on  an  appeal.  Ellsworth  v.  Chicago, 
etc.,  R.  Co.,  (Iowa)  5. 

Damages  in  condemnation  proceedings  to  reversionary  interest.  Chicago 
West  Div.  R.  Co.  v.  MetropoliUiu  West  Side  El.  R  Co..  (111.)  45. 

Damages  to  a  minor  child  for  his  father's  death.  Tyler  S.  E.  R.  Co.  t?. 
Rasberry,  (Tex.)  876. 

Damages  to  property  not  taken.  Metropolitan  West  Side  El.  R.  Co.  «. 
Slickney,  (III.)  147, 

Damai^es  to  property  not  taken,  resulting  from  the  construction  of  a  rail- 
road, must  be  real,  not  imaginary  or  speculative.  Metropolitan  West 
Side  El.  R.  Co.  v.  Stickney,  (111.)  147. 

Delay  in  shipment,  423. 

Elements  of  damages  in  condemnation  proceedings.  Fencing  along  right 
of  way.     Destruction  of  river  landing  on  neighboring  property,  ifi),  181. 

Evidence  of  damages  in  condemnation  proceedings,  6M. 

Evidence  to  prove  damages  in  condemnation  proceedings,  166. 

In  a  case  of  wrongful  death  a  verdict  of  $14,000  is  not  excessive,  where 
decedent  was  30  years  old  and  earning  |80  a  month.  Tyler  S.  £.  R. 
Co.  V.  Rjisberry,  (Tex.)  376. 

In  awarding  damages  for  land  taken  by  a  railroad  company,  the  value  of 
improvements  placed  upon  the  land  by  the  company  while  in  posses- 
sion is  not  an  element  of  damages.  Bellingham  B.  &  B.  C.  R.  Co.  r. 
Strand,  (Wash.)  171. 

In  condemnation  proceedings  an  instruction  to  the  jury  that  the  total 
award  shall  not  exceed  "  the  fair  cash  market  value  of  the  premises 
proposed  to  be  taken,  and  the  damages,  if  any,  to  pro|>erty  not  proposed 
to  be  taken."  is  not  erroneous.  Chicago  West  Div.  R.  Co.  c.  Metropol- 
itan West  Side  El.  R  Co..  (111.)  45. 

In  determining  damages  in  condemnation  proceedings,  evidence  is  com- 
petent as  to  cuts  and  fills  that  will  be  necessary  upon  the  land.  Ells- 
worth V.  Chicago,  etc.,  R.  Co.,  (Tex  )  5. 

In  determining  liie  actual  depreciation  in  value  of  laud  not  taken,  result- 
ing from  the  construction  of  a  railroad,  evidence  is  admissible  of  the' 
proximity  of  the  road  to  the  house  of  the  owner,  and  of  the  noise  and 
smoke  in  the  operation  of  trains :  but  these  facts  cannot  be  taken  into 
account  as  a  basis  for  awarding  damages.  Omaha,  H.  &  G.  R.  Co.  «?. 
Doney,  (Kan.)  144. 

For  loss  of  a  leg.  $10,000  not  excessive.  Hollenbeck  v.  Missouri  Pacific 
R.  Co.,  (Mo.)  350. 

Measure  of  damages  for  failure  to  furnish  cars,  424. 

Measure  of  damages  for  pro|>erty  burnt  in  fire  started  by  locomotive. 
Watt  V.  Nevada  C:entral  R  Co..  (Nev.)  659. 

Metisure  of  damages  in  condemnation  of  railroad  land  for  street  purposes. 
Chicago  &  N.  R.  Co.  v.  Chicago,  (111.)  199 

Measure' of  damages  to  land  taken  in  condemnation  proceedings  is  the 
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difference  in  the  value  of  the  property  before  and  after  the  proposed 
f  construction.      Metropolitan  West  Side  El.  R.  Co.  v.  Stickney,  (111.) 

147. 

Measure  of  damages  to  land  not  taken  in  condemnation  proceedings,  164. 

Right  of  succeeding  railroad  to  have  damages  assessed  against  its  prede- 
cessor readjusted.  Pennsylvania,  P.  &  B.  R.  Co.  «.  Trimmer,  (N.  J.) 
137. 

Right  to  damages  for  land  having  no  market  value.  Illinois  Cent.  R.  Co. 
V.  Chicago,  (111.)  181. 

Right  to  damages  for  taking  land  belongs  to  owner  at  time  of  condemna- 
tion, and  does  not  pass  to  his  grantee.  Roberts  t).  Northern  Pac.  li.  Co., 
(U.  S.)  106. 

Special  damages  for  delay  in  transportation.  Missouri,  K.  &  T.  R.  Co. 
V.  Belclier,  (Tex.)  498. 

The  damages  in  condemnation  proceeding  should  be  measured  by  the 
use  to  which  the  land  is  to  be  npplied.  Where  land  has  been  condemned 
by  a  company  for  one  purpose,  it  cannot  be  applied  to  any  other  with- 
out makinj?  compensation  to  the  owner  of  the  fee  for  the  damage  thus 
caused.     Foster  v,  Chicago,  etc.,  R.  Co.,  (Tex.)  1. 

Unless  damages  are  clearly  excessive,  verdict  will  not  be  set  aside.  San 
Antonio  &  A.  P.  R.  Co.  v.  Harding  (Tex.)  389. 

See  Benefits  ;  Bridges  ;  Condemnation  Proceedings  ;  Wrongful 
Death. 

DEATH  BY  WRONGFUL  AOT. 

See  Wrongful  Death. 


Special  damages  for  delay  in  transportation.  Missouri,  K.  &  T.  R.  Co.  v. 
Belcher,  (Tex.)  498. 

DEMURRER. 

Demurrer  to  evidence.  Chamberlain  v.  Missouri  Pacific  R.  Co.,  (Mo.) 
401. 

DERAILMENT. 

Presumption  of  negligence  from  derailment  of  train.  Albion  Lumber 
Co.  V.  De  Nobra,  (C.  C.  A.)  564. 

DISOONTINUANOE. 

See  Condemnation  Proceedings. 

DUE  PROCESS  OF  LAW. 

Due  process  of  law  is  satisfied  by  opportunity  to  invoke  the  equal  protec- 
tion of  the  law  by  judicial  proceedings  appropriate  for  the  purpose  to 
be  attained.     Chicago,  B.  &  Q.  R.  Co.  v.  State,  (Neb.)  578. 

EASEMENTS. 

Properly  rights  in  easements,  482. 

ELEVATED  RAILROADS. 

Injunction.     Absence  of  actual  damages,  482. 

EBOINENT  DOMAIN. 

Acquiescence  in  void  condemnation  proceedings,  446. 
Effect  on  right  of  condemnation  of  construction  of  unnecessary  spur  track 
across  located  line.    Southern  Pac.  R.  Co.  «.  Southern  California  R. 

Co.,  (Cal.)  37. 
Eminent  domain  in  aid  of  right  of  railroad  company  to  construct  side 

tracks  and  branch  lines.  71.  .      , ,        ,     ^    ,      ,  j 

Exercise  of  right  of  eminent  domain  to  quiet  title  to  land  already  owned, 

25. 
Exercise  of  right  of  eminent  domain  by  street  railway  company.    Con- 
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demnatioD  of  franchise  of  turnpike  company.    Baltimore,  etc..  Turn- 
pike Road  V.  Baltimore,  etc.,  R.  Co.,  (Md.)  177. 

For  condemnation  of  property  already  devoted  to  a  public  use,  explicit 
legislative  autliority  is  essential.  Cliicago  &  N.  R.  Co.  «.  Chicago,  (111.) 
19tf. 

How  far  property  of  one  corporation  is  subject  to  condemnation  by  an- 
other. Chicago  West  Div.  R.  Co.  v.  Metropolitan  West  Side  El.  R 
Co..  (111.)  45. 

Laud  of  railroad  company  not  used  for  railroad  purposes  is  subject  to 
condemnation  by  another  company.  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Belleville  City  R.  Co.,  (111.)  53. 

Municipal  authority  to  condemn  lands  for  street  purposes,  187. 

Nature,  extent,  and  exercise  of  right  of  eminent  domain  by  railroads,  24. 
32. 

Necessity  of  showing  the  existence  of  circumstances  warranting  the  exer- 
cise of  the  right  of  eminent  domain.  26. 

Right  of  one  railroad  to  condemn  right  of  way  across  tracks  of  another 
road.  103. 

Right  of  one  railtoad  company  to  appropriate  the  railroad  property  of  an- 
other company.  Southern  Pac.  R.  Co.  v.  Southern  Californm  R.  Co., 
(Cal.)  37. 

Riffht  of  railroad  to  condemn  right  of  way  across  track  of  another  road. 
Illinois  statute.  Lake  Shore  &  M.  S.  R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
(111.)  57. 

Right  of  owner  of  unauthorized  track  in  street  to  compensation  for  inter- 
ference therewith,  130. 

Right  of  property  owner  to  compensation,  129. 

Right  of  sub  lessee  to  compensation.  Effect  of  condition  in  original  lease 
that  it  should  determine  on  taking  leased  premises  for  railroad  purposes, 
130. 

Right  to  condemn  land  in  excess  of  width  prescribed  by  statute,  26. 

Right  to  condemn  lands  of  other  corporations,  26. 

Right  to  condemn  lands  of  state,  25. 

Right  to  condemn  land  other  than  private  property,  25. 

See  Condemnation  Proceedings  ;  Equity. 

SMPLOTES. 

Liability  of  railroad  company  for  acts  of  employ6s.  Chicago,  E.  &  N. 
R.  Co.  «.  Parkinson,  (Kan.)  464 

BNTRY. 

See  Right  op  Ehtbt. 

BQUiry. 

Equity  cannot  restrain  exercise  of  right  of  eminent  domain  constitutionally 
conferred.  Baltimore,  etc..  Turnpike  Road  v.  Baltimore,  etc.,  R.  Co., 
(Md.)177. 

License  to  road  to  build  bridge  piereon  land  astound  for  equitable  juris- 
diction.   Pennsjrlvania,  P.  &  B.  R.  Co.  f>.  Trimmer,  (N.  J.)  137. 

Mistaken  ownership  of  land  as  ground  for  jurisdiction  of  equity.  Penn- 
sylvauia,  P.  &  B.  R.  Co.  v.  Trimmer,  (N.  J.)  137. 

One  who  secures  from  a  county  for  a  small  consideration  a  quitclaim  deed 
of  valuable  lands  previously  conveyed  by  the  county  to  a  railroad  com- 
pany has  no  standing  in  a  court  of  equity  as  a^inst  the  company, 
even  though  the  grant  to  the  said  company  was  invalid.  Roberts  v. 
Northern  Pac.  R.  Co.,  (U.  8.)  106. 

See  Cbobsings. 
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BSTOPPBIi. 

A  county  which  makes  a  gift  of  land  to  a  railroad  company  and  permits  it 
to  build  its  road,  and  accepts  taxes  from  it,  is  estopped  from  iuterferin|r 
with  the  possession  of  the  company ;  so  also  one  who  buys  laud  from 
the  company  with  notice.  Roberts  «.  Northern  Pac.  R.  Co.,  (U.  8.) 
106. 

By  acquiescence  in  the  construction  of  a  railroad,  a  land  owner  may  be 
estopped  from  maintaining  trespass  or  ejectment,  and  restricted  to  a 
suit  for  damages.     Roberts  f>.  Northern  Pac.  R.  Co.,  (U.  S.)  106. 

Estoppel  of  laud  owner  to  attack  validity  of  proceedings  because  of  having 
testified  therein,  82. 

Estoppel  of  owner  to  dispute  right  of  municipality  to  easement  in  land 
used  by  railroad  company.     Dennis  Long  &  Co.  v.  Louisville,  (Ey.)  218. 

SVrDENOB. 

Admissibility  in  evidence  of  rules  of  railroad  commissioners  as  to  manage- 
ment of  traius  where  railroads  cross  each  other  at  grade.  Chicago,  K. 
&  W.  R.  Co.  V.  liansom,  (Kan.)  259. 

Admissibility  of  evidence  in  condemnation  proceedings  as  to  effect  of 
construction  of  under-grade  crossing,  98. 

Admissibility  of  evidence  of  inconvenience  and  expense  in  condemnation 
proceedings,  98. 

Evidence  of  custom  as  to  number  of  employes  operating  street  car,  480. 

Evidence  as  to  duties  of  brakemen.  Testimony  as  to  their  duties  generally 
on  other  roads  inadmissible.  McCray  v,  Galveston,  H.  &  S.  A.  R.  Co., 
(Tex.)  276. 

Evidence  to  prove  damages  in  condemnation  proceedings.  166. 

Evidence  as  to  safe  rate  of  speed.  UoUeubeck  v.  Missouri  Pacific  R.  Co., 
(Mo.)  350. 

In  action  for  personal  injuries,  admission  of  evidence  as  to  city  ordinance 
requiriug  maintenance  of  automatic  gates  at  railroad  crossing  is  harmless 
error.     AtchiHon,  T.  &S.  F.  R.  Co.  v.  Shaw,  (Kan.)  248. 

Incompetent  evidence  admitted  without  objection.  Watt  v.  Nevada  Cen- 
teal  R.  Co.,  (Nev.)  659. 

Instruction  as  to  positive  and  negative  evidence.  Missouri  Pacific  R.  Co. 
V.  Moffatt.  (Kan.)  488. 

Proof  of  the  charter  of  a  corporation,  and  of  u.o  exercise  under  it  of  the 
powers  thereby  granted,  is  sufficient  to  establish  the  existence  of  a  cor- 
pomtion  de  facto,  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Belleville  Chy  R. 
Co.  (111)53. 

Receipt  of  award  and  previous  demand  for  payment  as  evidence  of  will 
inguess  to  accept  amount,  184. 

Waiver  of  objection  to  improper  evidence.  Hollenbeck  v.  Missouri 
Pacific  R.  Co.,  (Mo.)  350. 

Witness  may  exhibit  certaiu  bolts  extracted  from  the  machinery  and  tes- 
tify that  they  are  fair  speciuicns  of  the  rest.  Tyler,  S.  E.  R.  Co.  v. 
Rasberry,  (Tex.)  376. 

See  Admissions  ;  Burdbn  ov  Proof  ;  Condemnation  Pr(K?kedings  ; 
Damages  ;  Demurrer  ;  Expert  and  Opinion  Etidence  ;  Verdict. 

BXOEPTIONS. 

A  general  exception  to  the  refusal  of  a  series  of  instructions  is  unavailing, 

if  any  one  of  the  instructions  is  unsound.     Union  Pacific  R.  Co.  v, 

Callaghan,  (U.  S.)  860. 
A  general  exception  to  several  propositions  is  unavailing  if  any  of  the 

propositions  be  correct.    Union  Pacific  R.  Co.  u.  Callaghan.  (U.  S.)  360. 
Exception  to  refusal  of  trial  court  to  instruct  jury  to  find  for  defendant  is 

waived  if  made  by  defendant  without  resting  his  case.     Union  Pacific 

R.  Co.  «.  Callaghan,  (U.  S.)  860. 
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SXPERT  AND  OPINION  SVIDENOB. 

Kxpert  exidecce  as  to  effect  of  condemnation  on  business  of  respondent. 

Lake  Shore  &  M.  S.  K.  Co.  v.  Baltimore,  etc..  R.  Co.,  (111.)  57. 
The  tesiimouy  of  a  railroad  expert  is  admissible  to  prove  that  if  steel  rails 

are  properly  loaded  upon  a  car  they  cannot  fall  off  in  the  ordinary 

course  of  carriage.    McCray  v.  Galveston,  H.  &  S.  A.  R.  Co.,  (Tex.) 

276. 
See  Cattle  Guards. 

EXTENSION  OF   STREET. 

Extension  of  street  over   railroad  yards.    Injunction  to  restrain  such 
extension.    Cincinnati,  W.  &  M.  R.  Co.  «.  Anderson,  (Ind.)  194. 

FALSE   IMPRISONMENT. 

False  imprisonment  by  railroad  company,  453. 

FEDERAL  COURTS. 

Federal  courts  following  state  precedents.    Roberts  v,  Norlhem  Pac.  R. 

Co.,  (U.  S.)  106. 
How  far  fedei-al  courts  are  bound  by  state  decisions  concerning  railroads 

as  public  highwavs.    Roberts  v.  Northern  Pac.  R.  Co.,  (U.  S.)  106. 
Review  by  United  States  supreme  court  of  determination  of  state  court  as 

to  what  constitutes  a  taking  of  land,  81. 


Validity  of  statute  granting  attorney's  fee  to  plaintiff  recovering  from 
railroad  company  for  injuries  to  stock.     Jolliffe  v.  Brown,  (Wash.)  254. 
See  Attorneys. 

FELLOW  SERVANTS. 

Incompetency  of  fellow  servants,  438. 

Under  the  California  statute  a  yard  engineer  imder  the  supervision  of  the 
yard  master  is  not  a  fellow  servant  with  an  engineer  running  trains  on 
the  road  under  the  supervision  of  the  train  master  at  another  place. 
San  Antonio  &  A.  P.  R.  Co.  v.  Harding,  (Tex.)  389. 

See  658. 

FENCES. 

A  statute  providing  that  failure  to  fence  shall  he  prtmafcide  evidence  of 
negligence  in  stock-killing  cases  is  constitutional.  Jolliffe  v.  Brown, 
(Wash.)  254. 


Duty  of  railroad  to  avoid  starting  fires.    Watt  t.  Nevada  Central  R.  Co., 

(Nev.)659. 
Combustible  matter  on  railroad  track.    Watt  «.  Nevada  Central  R.  Co., 

(Nev.)  659. 
Fires  caused  by  operation  of  railroads,  447,  448. 

FOREIGN  CORPORATIONS. 

Power  of  legislature  to  authorize  foreign  railroad  company  to  condemn 
land.    New  York,  N.  H.  &  H.  R.  Co.  v,  Welsh,  (N.  Y.)  229. 

FRANCHISE. 

Ordinance  impairing  company's  franchise.    State  Consolidated  Traction 
Co.  V.  Elizabeth,  (N.  J.)  614. 

FREIGHT. 

Agreement  for  freight.    Kellerman  v,  Kansas  City,  St.  J.  &C.  B.  R.  Co., 

(Mo.)  290. 
Schedule  of  freight  rates.    Kellerman  v.  Kansas  City,  St.  J.  A  C.  B.  R. 

Co..  (Mo.)  290. 
See  Live  Stock. 
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GRANT. 

A  ffrant  of  land  by  congress  to  a  railroad  company  is  a  conclusive  legis- 
lative determinutiou  of  the  quantity  of  laud  necessary  for  the  purposes 
of  the  railroad.    Burton  v.  Laughrey,  (Mont.)  657. 

Grant  to  a  railroad  company  of  the  exclusive  use  of  a  street  will  be  con- 
strued as  granting  only  so  much  thereof  as  Is  reasonably  necessary  for 
the  purpose  of  passage.    Jones  v.  Erie  &  Pennsylvania  K.  Co. ,  (Pa.)  18. 

HARMLBSS  ERROR. 

See  Atlantic  Ave.  R.  Co.  t>.  Van  Dyke,  (C.  C.  A.)  628. 

See  (Jhicngo,  R.  I.  &  P.  R.  Co.  v.  Groves,  (Kan.)  454. 

Reading  sections  from   the  statute  bearing  on  the  liability  of  railroad 

companies  to  their  employes  is  not  prejudicial.     HoUenbeck  «.  Missouri 

Pac.  R.  Co.,  (Mo.)  850. 
Refusal  to  allow  company  to  show  unproductiveness  of  land,  186. 
See  Evidence. 

HBABLIQHT. 

Failure  to  keep  locomotive  headlight  in  repair.  San  Antonio  &  A.  P.  R. 
Co.  V.  Harding,  (Tex.)  889. 

INJUNCTION. 

Injunction  to  restrain  extension  of  street  over  railroad  yards.  Cincinnati, 
W.  &M.  R  Co.  V.  Anderson.  (Ind.)  194. 

Injunction  against  trespass  by  railroad  modified  after  condemnation  of 
right  of  way,  446. 

Injunction  to  protect  company  crossing  tracks  of  another  companj',  170. 

Proceedings  by  city  to  condemn  land  which  has  been  used  by  railroad 
as  a  storage  place  for  cars  will  not  be  restrained  by  injunction.  Chi- 
cago &  N.  R.  Co.  V,  Chicago.  (111.)  199. 

Refusal  of  temporary  injunction  in  a  case  where  some  of  the  necessary 
p:.rties  are  absent  is  not  res  judicata,  and  will  not  prevent  a  full  hearing 
upon  the  merits  before  tlie  same  or  some  other  competent  tribunal. 
Union  Terminal  R   Co.  v.  Board  of  R.  Com'rs,  (Kan.)  72. 

See  Commissioners. 

INSOLVENT  CORPORATION. 

Insolvent  railroad  company.     Preference  of  creditors,  057. 

INSTRUCTIONS. 

An  instruction  to  find  for  a  party  embracing  fewer  conditions  than  those 

necessary  to  a  recovery  is  eiToneous.     Chicago,  R.  1.  &  P.  R.  Co.  v. 

Groves,  (Kan.)  454. 
.€ourt  not  bound  to  charge  same  proposition  twice.     Chicago,  R.  I.  &  P. 

R.  Co.  V.  Groves,  (Kan.)  454. 
Failure  to  instruct  as  to  liability  where  accident  occurred  through  negli- 

g^Mice  of  fellow-servant.     Atlantic  Ave.  R.  Co.  v.  Van  Dyke,  (C.  C.  A.) 

623. 
Injury  to  railroad  employes.     Missouri  Pacific  R.  Co.  v.  Gibson,  (Kan  ) 

494. 
Instruction  to  ascertain  compensation  in  condemnation  proceedings  irre- 
spective of  benefits  to  property  not  taken,  132. 
Instruction  as  to  positive  and  negative  evidence.     Missouri  Pacific  R.  Co. 

V.  Moffatt,  (Kan.)  488. 
Instructions  in  a  case  where  decedent  was  killed  on  a  straight  and  level 

track.     Chamberlain  17.  Missouri  Pac.  R.  Co.,  (Mo.)  401. 
Instrnctions  where  more  land  is  sought  to  be  condemned  than  is  necessary 

for  railroad  purposes.     Foster  t>.  Chicago,  etc.,  R.  Co.,  (Tex.)  1. 
Misleading  instructions  as  to  estimation  of  damages  to  particuUu*  tract, 

186. 

8  (N.  8.)  A.  &  E.  R.  Cas.— 44 
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INSTRUCTIONS—  Continued. 

Special  instruction  modifying  general  instruction,  182. 
See  Bell  ;  Benefits  ;  Damages. 

INSURANCE. 

See  Wrongful  Death. 

INTEREST. 

Interest  on  award.     Computation,  169. 

When  land  owner  entitled  to  interest  on  award.  Bellingham  B.  &B.  C. 
R.  Co.  V,  Strand,  (Wasb.)  171. 

INTERSTATE  COMMERCE. 

Interstate  commerce  act.     Long  and  short  haul.  426. 

Power  of  Interet.-ite  Commerce  Commission  to  fix  rates.  Interstate 
Commerce  Commission  v,  Alabama  Midland  R.  Co.,  (C.  C.  A.)  688. 

Purpose  of  intei-state  commerce  act.  Intei*state  Commerce  Commission 
9.  Alabama  Midland  R.  Co.,  (C.  C.  A.)  638. 

State  statute  prohibiting  the  consolidation  of  parallel  and  competing  rail- 
road lines  is  not  an  interference  with  the  power  of  congress  to  regulate 
commerce.     Louisville  i&  N.  R.  Co.  tj.  Kentucky,  (U.  S.)  525. 

ISSUES. 

Enlarging  issues  in  actions  for  negligence.  Missouri  Pacific  R.  Co.  o. 
Moitatt,  (Kan.)  488. 

JUDGMENT. 

Judgment  in  condemnation  proceedings  is  a  bar  to  a  subsequent  action 

for  damages,  446. 
Sulhcieucy  of  judgment  in  condemnation  proceedings  to  vest  right  of 

way,  169. 

JUDICIAL  NOTICE. 

On  appeal  in  condemnation  proceedings  the  court  Is  not  required  to  take 
judicial  notice  that  the  amount  of  the  award  has  been  deposited  by  the 
company  with  the  clerk  of  the  court.  Foster®.  Chicago,  etc..  R.  Co., 
(Tex.)l. 

JURIES. 

Jury  may  consider  instinct  of  self-preservation.    Chicago,  R.  I.  &  P.  R. 

Co.  V.  Groves,  (Kan.)  454. 
Jury  not  boumi  to  believe  particular  witness.    Chicago,  R.  I.  &  P.  R.  Ca 

V.  Groves,  (Kan.)  454. 

JUSTICE  OF  THE  PEACE. 

Jurisdiction  of  justice  of  the  peace  to  entertain  proceedings  to  condemn 
land,  28. 

LICENSE. 

See  Equity;  Railroads. 

UEN. 

See  MORTGAGBS. 

lilVE  STOCK. 

Agreement  between  carrier  and  shipper  of  live  stock  that  the  maximum 

value  of  the  animals  shipped  does  not  exceed  a  specified  amount  is 

without  consideration,  where  the  shipper  receives  no  special  rates. 

Kellermim  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  (Mo.)  290. 
Carrier  of  live  stock  is  not  liable  as  common  carrier.    Heller  «.  Chicago 

&  G.  T.  R.  Co..  (Mich.)  599. 
Can  iers  of  live  stock.    Contract  limiting  liability,  424. 
Carriers  of  live  stock.     Unloading  horses,  425. 
Contract  of  shipment  of  live  stock,  423. 
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Gas  torn  of  sending  caretaker  with  cattle.    Heller  v,  Chicago  &  G.  T.  R. 

Co.,  (Mich.)  699. 
Duties  of  carrier  of  live  stock.    Heller  v,  Chicago  &  Q.  T.  R.  Co.,  (Mich.) 

599. 
Farm  fences.     Stock  killing,  486. 
Railroad  stock-killing  act  unconstitutional,  449. 
SUipper  of  live  stock  assumes  all  the  ordinary  risks  of  transportation  and 

all  injuries  which  may  result  from  the  crowded  condition  of  the  cattle. 

Heller  v.  Chicago  &  G.  T.  R.  Co.,  (Mich.)  599. 
United  States  statute  providing  for  feeding  and  unloading  horses  and 

mules,  424. 
See  Cattle. 

Z.OOK  AND  LISTEN. 

Plaintiff  is  not  bound  to  look  and  listen  before  crossing  a  railroad  track 

in  Texas.     Central  Texas  &  N.  W.  R.  Co.  v.  Bush,  (Tex.)  364. 
Stopping,  looking  and  listening,  441. 

MANDAMUS. 

Duty  of  railroad  company  to  construct  or  repair  viaducts  may  be  enforced 
by  mandamus.    Chicago,  B.  &  Q.  R.  Co.  «.  State,  (Neb.)  o78. 

MASTER  AND  SERVANT. 

Contributory  negligence  on  part  of  brakeman,  446. 

Defective  car.    JNegligence.    Weight  of  evidence.  489. 

Duty  of  master  as  to  working  appliances.    Chesapeake  &  O.  R.  Co.  «. 

Lasb,  (Va.)  569.   . 
How  far  master  chargeable  with  knowledge  of  servant.    St.  Louis  & 

S.  W.  R.  Co.  V.  Threat,  (Tex.)  358. 
Enowleilge  byservant  of  one  of  two  concurring  causes  of  injury.    St. 

Louis  &  S.  W.  R.  Co.  V.  Threat,  (Tex.)  358. 
Kegligeuce.     Assumption  of  risk,  487. 
K()nfeas:iuce  and  misfeasance,  657. 
Safety  of  tools  and  machinery,  439. 
Wrongful  discbarge.    Burden  of  proof,  486. 
Yearly  hiring,  437. 

MORTGAGES. 

Proceeding  to  foreclose  mortgage  on  railroad  situated  in  several  states. 

Where  commenced,  450. 
Tbe  lien  of  a  mortgage  is  not  such  an  interest  in  real  estate  as  is  subject  to 

condemnation.     Chicago,  K.  &  W.  R.  Co.  «.  Need,  (Kan.)  236. 

MOTORMAN. 

Duty  of  motorman  who  sees  person  proceeding  as  though  to  cross  track. 
Galbrailh  «.  West  End  St.  R.  Co.,  (Mass.)  628. 

BlUNIOIPAL  CORPORATIONS. 

Authority  of  municipality^  to  condemn  railroad  land  for  street  purposes. 
Construction  of  Illinois  statute.  Illinois  Centnil  R.  Co.  v.  Chicago, 
(111.)  181. 

Effect  of  execution  by  municipality  of  agreement  to  condemn  land  for 
use  of  railroad      Dennis  Long  &  Co.  t?.  Louisville,  (Ky.)  213. 

Municipal  authority  to  condemn  more  land  than  necessary  for  railroad 
purposes.  Construction  of  charter.  Dennis  Long  &  Co.  v,  Louisville, 
(Ky.)  218. 

Power  of  municipality  to  take  depot  grounds  for  street  purposes.  Con- 
struction of  Iowa  statute.  Chicago,  M.  &  St.  P.  R.  Co.  e.  Stark- 
weather, (Iowa)  189. 

Right  of  municipality  to  authorize  railroad  company  to  alter  streets,  170. 
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NBGUGBNOB.    See  Central  Texas  &  N.  W.  R.  Co.  «.  Bush,  (Tex.)  264. 

Action  for  negligence.    Testimony  as  to  pain,  488. 

Aggmvution  ut'  ill  health,  433. 

Alighiing  from  moving  train  is  negligence  per  m,  440. 

Construction  of  cattle  guards  not  negligence.  Fuller  «.  Lake  Shore  & 
M.  S.  R.  Co.,  (Mich.)  689. 

Contract  limiting  liability  for  negligence,  425. 

.  Declaration  containing  several  grounds  of  negligence.     Heller  v.  Chicago 
&G.  T.  R.  Co.,  (Mich.)  599. 

Degree  of  care  required  of  boy,  429,  433. 

Enlarging  issues  in  action  ior  negligence.  Missouri  Pacific  R.  Co.  «. 
Moffatt,  (Kan.)  488. 

Failure  to  sound  whistle.     Contributory  negligence,  441. 

Gross  negligence  means  something  more  than  a  want  of  ordinary  care. 
Galbraith  v.  West  End  St.  R.  Co.,  (Mass.)  628. 

Hidden  defect,  432. 

If  engine  could  not  possibly  have  been  stopped  in  time  to  avoid  accident, 
failure  to  put  on  air  brakes  and  reverse  engine  is  not  negligence.  Sin- 
clair V.  Chicago,  B.  &  K.  C.  R.  Co.,  (Mo.)  269. 

In  passing  upon  the  negligence  of  a  child,  it  is  proper  for  the  jur}'  to  con- 
sider its  age  and  discretion.  San  Antonio  &  A.  P.  R  Co.  v.  Bergsland, 
(Tex.)  804. 

Joint  and  several  liability,  650. 

Negligence  a  question  for  the  Jury,  437. 

Negligence  in  a  case  where  decedent  was  killed  on  a  straight  and  level 
track.     Cliamberlain  v.  Missouri  Pacific  R.  Co.,  (Mo.)  401. 

Negligence  from  violation  of  municipal  ordinance,  434. 

Obstmction  placed  by  railrotui  in  path  along  its  track.  Grimmer  o. 
Pennsylvania  R.  Co.,  (Pa.)  609. 

Person  crossing  railroad  tracks  laid  on  street  is  bound  to  exercise  ordi- 
nary care  to  avoid  injury.  Goodrich  t>.  Burlington,  C.  R.  &  N.  R.  Co., 
(Iowa)  620. 

Presumption  of  negligence  from  derailment  of  train.  Albion  Lumber 
Co.  V.  De  Nobra.  (C.  C.  A.)  564. 

Presumption  of  negligence  raised  by  falling  of  object  from  street  struct- 
ure.    Hogan  «.  Manhattan  R.  Co.,  (N.  Y.)  671. 

Prima  facie  case  of  negligence.  Hollenbeck  v,  Missouri  Pac.  R  Co., 
(Mo.)  350. 

When  negligence  Is  inferred  from  the  circumstances  attending  an  injury. 
McCray  v,  Galveston,  H.  &  S.  A.  R.  Co.,  (Tex.)  276. 

See  Fences. 

NZSW  TRIAL. 

Decision  on  appeal  as  law  of  case,  186. 

If  a  verdict  be  a^inst  the  evidence  on  a  material  point,  as  to  which  there 

is  no  substantial  conflict,  a  new  trial  will  be  granted.    Watt  v.  Nevada 

Central  R.  Co.,  (Ney.)  659. 

NOTICE. 

Marks  on  cars  as  notice  to  servants.  Chesapeake  &  O.  R.  Co.  v.  Lash, 
(Va.)  569. 

Notice  given  subsequent  to  the  making  of  a  contract  of  shipment  cannot 
render  a  carrier  liable  to  special  damages  Missouri,  K.  &  T.  R.  Co.  9. 
Belcher,  (Tex.)  498. 

Notice  to  agent  as  notice  to  corporation.  Missouri,  K.  &  T.  R.  Co.  o. 
Belcher,  (Tex.)  498. 

Notice  to  owner  of  land  of  proceedings  to  condemn  same,  10,  11. 

Sufficiency  bf  notice  of  assessment  of  damages  in  condemnation  proceed- 
ings.    Ellsworth  c.  Chicago,  etc.,  R.  Co.,  (Iowa)  6. 

See  Waiver. 
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ORDINANOSS. 

An  ordinance  within  the  powers  of  a  municipality'  is  presumed  to  be  rea- 
sonable.    State  Consolidated  Traction  Co.  v.  Elizabeth,  (N.  J.)  614. 

Negligence  from  violation  of  municipal  ordinance,  484. 

Ordinance  impairiuff  company's  franchise.  State  Consolidated  Traction 
Co.  V,  Elizabeth,  (N.  J.)  614. 

ORBINANOB. 

Ordinance  permitting  alteration  of  streets  of  railroad  company.  Neces- 
sity for  publication,  170. 

Ordinance  requiring  reconstruction  by  two  railroad  companies  of  si^ecific 
portions  of  a  viaduct  previously  erected  by  them  jointly  with  the  city, 
does  not  violate  prior  contract  obligations.  Chicago,  B.  &  Q.  IX.  Co.  9. 
State,  (Neb.)  578. 

Reasonableness  of  ordinance  regulating  street  railroads.  State  Consoli- 
dated Traction  Co.  v.  Elizabeth,  (N.  J.)  614. 

Right  to  construct  street  railway  may  be  conferred  by  ordinance.  State 
V.  Cape  May,  (N.  J.)  592. 

Street  railway  company  entitled  to  hearing  before  enactment  of  ordinance 
providing  for  summary  removal  of  its  track.    State  v.  Cape  May, 

ORBINART  RISES. 

See  Assumption  of  Risks. 

PAOIFIO  RAILROADS. 

Consolidation  of.    Union  Pacific  R.  Co.  v,  Gochenour,  (Ean.)  288. 
Liability  of  stockholders  of.    United  States  v.  Stanford,  (U.  S.)  881. 

PARTIES  TO  ACTIONS. 

All  persons  damaged  through  shipment  of  diseased  cattle  may  be  made 
parties  to  action.     Missouri,  E.  &  T.  R.  Co.  r.  Haber,  (Kan.)  471. 

Carrier  of  diseased  cuttle  may  be  made  p^rty  to  action  to  recover  for 
damages  thereby  caused.  Missouri,  E.  &  T  R.  Co.  v.  Haber,  (Ean.) 
471. 

Effect  of  failure  to  make  person  in  possession  and  claiming  title  party  to 
coudemuation  proceedings,  169. 

In  an  action  for  wrongful  death,  the  father  of  the  decedent  is  not  a  nec- 
essary party  where  the  decedent  did  not  contribute  in  any  way  to  his 
support.    Texas  Cent.  R.  Co.  v.  Frazier.  (Tex.)  881. 

See  Chicago.  B.  &  Q.  R.  Co.  v.  State,  (Neb.)  678. 

PARTNERSHIP  GOODS. 

See  Baogagb. 

PASSENGERS. 

Carrying  passengers  beyond  destination,  428.  429,  656. 

Duty  of  carrier  to  passenger,  652. 

Expulsion  of  passengers  from  train,  427,  428. 

Passengers  are  expected  to  ride  in  the  place  designated  by  the  rules  of 
the  company.     Anfdenberg  v.  St.  Loins,  I.  M.  &  S.  R.  Co.,  (Mo.)  328. 

The  order  of  a  conductor  does  not  justify  a  passenger  in  taking  an  ob- 
viously dangerous  position.  Aufdenberg  v.  St.  Louis.  I.  M.  &  S.  R. 
Co.,  (Mo.)  828. 

Who  are  passengers,  652. 

Who  are  passengers.     Riding  on  engine,  442. 

See  Commutation  Tickbts  ;  Tickets. 
PAYMENT  INTO   OOTTRT. 

Effect  of  tender  of  award  and  payment  into  court,  169. 

Necessity  of  special  order  for,  182. 

Payment  into  court  under  California  statute.  Vested  rights  of  company 
and  of  property  owner,  183. 
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PBRSONAL  INJX7RIBS. 

Action  by  husbaod  for  loss  of  wife's  services,  432. 

AciioD  for  personal  injuries.    Evidence  of  previous  breakages,  653. 

Action  for  personal  injuries.     Loss  of  time,  483. 

Care  required  on  the  part  of  children,  429,  483. 

Damages  for  personal  injury,  438. 

Duty  of  railroad,  435. 

PETITION. 

Amended  petition.    New  cause  of  action.    Texas  Cent.  R.  Co.  v.  Frazier, 

(Tex.)  881. 
Cross  petition  in  action  to  condemn  land.    Union  Terminal  R.  Co.  «. 

Board  of  R.  Com'rs,  (Kan.)  72. 

PLEADING. 

Application  to  condemn  land  not  sufficiently  specifying  object  for  which 
condemnation  is  sought.    Foster  v.  Chicago,  etc.,  K.  Co.,  (Tex.)  1. 

POLICE  POWER, 

Essential  quality  of  police  power.    Chicago,  B.  &  Q.  R.  Co.  «.  State, 

(Neb.)  578. 
Police  power  is  inherent  in  sovereignty.    Chicago,  B.  &  Q.  R.  Co.  r. 

State,  (Neb.)  573. 
Police  power  may  be  delegated  to  municipal  corporations.    Chicago,  B. 

&  Q.  R.  Co.  V,  State.  (Neb.)  578. 
Police  power  not  a  cloak  for  arbitrary  invasion.    Chicago,  R  &  Q.  R. 

Co.  V.  State,  (Neb.)  578. 

POSSESSION. 

Actual  possession  of  part  of  lands  as  constructive  possession  of  remainder. 

Roberts  v.  Northern  Pac.  R.  Co.,  (U.  8.)  106. 
Ri^ht  of  company  to  possession  before  payment  of  compensation  awarded 

in  condemnation  proceedings,  32. 

PRESUMPTION. 

A  plaintiff  cannot  be  presumed  to  have  assumed  a  risk  of  which  he  was 

ignorant.     HoUenbeck  v,  Missouri  Pacific  R.  Co..  (Mo.)  350. 
An  ordinance  within   the  powers  of  a  municipality  is  presumed  to  be 

reasonable.    State  Consolidated  Traction  Co.  v.  Elizabeth,  (N.  J.)  614. 
Presumption  as  to  appointment  of  qualified  commissioners,  30. 
Presumption  of  negligence  from  derailment  of  train.    Albion  Lumber 

Co.  V.  De  Nobra,  (C.  C.  A.)  564. 
Presumption  of  negligence  raised  by  falling  of  object  from  street  structure. 

Hogan  V.  Manhattan  R.  Co.,  (N.  Y.)  571. 
Presumption  under  eeneral  railroad  laws  as  to  extent  of  appropriation. 

Jones  V  Erie  &  Pennsylvania  R.  Co.,  (Pa.)  18. 

PUBLIC  USE. 

Compensation  for  private  property  taken  for  public  use,  447. 

More  than  one  public  use  of  the  same  land.    Yard  and  en&^ine  house  as  a 

public  use.    Cincinnati,  W.  &  M.  R.  Co.  v.  Anderson,  (Ind.)  104. 
See  Eminent  Domain. 

PURCHASE. 

General  power  authorizing  purchase  of  other  roads.    Louisville  &  N.  R. 
Co.  V.  Kentucky,  (U.  Q7)  525. 

QUESTIONS  OF  LAW  AND  FACT. 

Contributory  negligence  a  question  for  the  jury,  442. 

It  is  a  question  for  the  jury  whether  the  construction  of  the  railroad 
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QUBSTIONS  OF  LAW  AND  TAOT—CanUnued, 

through  a  portion  of  the  farm  causes  damage  to  the  whole.    Ellsworth 

V.  Chicago,  etc.,  R.  Co.,  (Tex.)  5. 
Negligence  a  question  for  the  jury,  487. 
On  couHictin^  evidence  the  question  of  contributory  negligence  is  for  the 

jury.     Albion  Lumber  Co.  v.  De  Nobra,  (C.  C.  A.)  564. 
Question  wliether  sandbox  is  a  necessary  appliance  on  an  electric  railway 

car  is  for  the  jury.     Atlantic  Ave.  R.  Co.  r.  Van  Dyke,  (C.  C  A.)  623. 
Question  of  reasonable  care  is  for  jury.    Galbraith  v.  West  End  St.  R. 

Co.,  (Mass.)  623. 

RAILROADS. 

A  grant  of  land  by  congress  to  a  railroad  company  is  a  conclusive  legis- 
lative determination  of  the  quantity  of  land  necessary  for  the  purposes 

of  the  railroad.     Burton  v.  Laughrey,  (Mont.)  657. 
Action  for  death  of  child  from  exposure  to  cold.     Duty  of  railroad  com- 
pany to  heat  cars.     Ft.  Worth  &  D.  C.  R.  Co.  v.  Hyatt,  (Tex,)  397. 
Combustible  matter  on  railroad  track.    Watt  v.  Nevada  Central  R.  Co.. 

(Nev.)  650. 
Consolidation  of  railroads;  competing  lines.    Pearsall  v.  Great  Northern 

R.  Co.,  (U.  S.)  503. 
Duty  of  railroad  company  to  avoid  starting  fires.    Watt  v.  Nevada  Central 

R.  Co.,  (Nev.)  659. 
Effect  of  state  legislation  upon  charter  powers  of  railroad  chartered  by 

United  States.     Roberts  v.  Northern  Pac.  R.  Co.,  (U.  S.)  106. 
Failure  to  furnish  equal  accommodation  :  separate  coaches.     Norwood  o. 

Galveston,  H.  &  S.  A.  R.  Co.,  (Tex.)  395. 
How  far  federal  courts  are  bound  by  stiite  decisions  concerning  railroads 

as  public  highways.     Roberts  v.  Northern  Pac.  R.  Co.,  (U.  8.)  1(J6. 
Iniiiry  to  railroad  employes;   instruction.    Missouri  Pacific  R.  Co.  v. 

Gibson,  (Kan.)  494. 
Insolvent  railrood  company  ;  preference  of  creditors.  657. 
Liability  of  railroad  company  for  acts  of  employes     Chicago,  E.  &  N. 

R.  Co.  V.  Parkinson,  (Kan.)  464. 
Liability  of  rnilroud  for  collision  with  train  of  another  road.    Chicago,  R. 

I.  &  P.  R.  Co  t>.  Groves,  (Kan.)  454. 
License  by  a  railroad  com  pan  v  to  occupy  a  strip  of  its  land  adjoining  the 

track  on   condition   that  the  licensee  shall  maintain  fences  thereon, 

and  keep  combustible  materials  cleared  away,  is  sufiicient  use  of  the 

land  far  railroad  purposes.     Burton  v.  Laughrey,  (Mont.)  657. 
Nature,  extent,   and  exercise  of  right  of  eminent  domain  by  railroads. 

24.  82. 
Right  of  one  railroad  to  condemn  right  of  way  across  track  of  another 

road,  103. 
Right  of  railroad  company  to  construct  side  tracks,  turnouts,  branch  lines, 

and  like  appendages.  71. 
The  fact  that  one  railroad  company  succeeds  another  does  not  render  the 

former  responsible  for  the  obligations  of  the  latter.     Texas  Cent.  R.  Co. 

D.  Lvons,  (Tex.)  316. 
Use  of  grounds  for  railroad  structures  ;  yard  and  engine  house  as  a  public 

use.    More  than  one  public  use  of  the  same  land.     Cincinnati,  W.  &  M. 

R.  Co.  t).  Anderson,  (Ind.)  194. 

RBPORT. 

Report  of  commissioners  in  condemnation  proceedings,  10. 
Requisites  of  report  of  commissioners  in  condemnation  proceedings.  C.  G. 
Larned,  etc.,  Co.  v,  Omaha,  etc.,  R.  Co.,  (Kan.)  28. 

RBS  aUSTJB. 

Statement  made  within  five  minutes  after  accident  ad  part  of  rei  geita, 
485. 
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RES  JUDIOATA. 

A  recovery  by  the  personal  representative  of  a  wife  for  ner  wrongful 
death  bara  action  by  husband  for  loss  of  the  wife's'society  to  the  time  of 
her  death.     Louisville  &  N.  R  Co.  v.  McElwaiu,  (Ky.)  809. 

See  Roberts  v.  Northern  Pac.  R.  Co.,  (U.  8.)  106. 

RIGHT  OF  ENTRY. 

Right  of  entry  upon  condemned  land  is  not  stayed  or  lost  by  the  subse- 
quent setting  aside  of  the  verdict  of  the  Jury  for  eiTor  in  the  ruling  of 
the  trial  judge.  National  Docks,  etc.,  R.  Co.,  «.  Pennsylvania  R.  Co., 
(N.J.)  82. 

Right  of  railroad  to  enter  upon  condemned  land  is  not  stayed  by  the  suing 
out  of  a  writ  of  error  by  the  owner  of  the  land.  National  Docks,  etc., 
R.  Co.  V.  Pennsylvania  R.  Co.,  (N.  J.)  82. 

RIGHT  OF  WAT. 

Condemnation  of  part  of  right  of  way,  95. 

Gnintof  right  of  way  on  public  streets  or  highways  is  subject  to  the  rights 

of  the  public  therein.     Jones  v.  Erie  &  Pennsylvania  R.  Co.,  (Pa.)  18. 
Injunction  against  trespass  by  railroad  modified  after  condemnation  of 

right  of  way,  446. 
Intersecting  rights  of  way,  94. 
Right  of  way  across  railroad  which  divides  owner's  land  into  two  parts, 

655. 
Right  of  way  of  railroads  through  towns,  655. 
Sufficiency  of  judgment  in  condemnation  proceedings  to  vest  right  of 

way,  169. 

SALES. 

Sale  of  railroad.  Responsibility  of  vendee  for  obligations  of  vendor. 
Texas  Cent.  R.  Co,  v.  Lvons,  (Tex.)  316. 

Where  one  of  two  railroads  is  incompetent  to  consolidate  with  the  other, 
the  consolidation  is  not  legalized  bv  the  fact  that  the  first  road  is  pur- 
chased by  the  second  at  a  judicial  sale.  Louisville  &  N.  R.  Co.  «. 
Kentucky,  (U.  S.)  525. 

SANDBOX. 

See  Questions  of  Law  and  Pact. 

SELF  PRBSBRVATION. 

Jury  may  consider  instinct  of  self-preservation.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Groves,  (Kan.)  454. 

SIDE  TRACES. 

Condemning  side  track  of  railroad  for  street  purposes,  188. 

Condemnation  of  right  of  way  across  railroad  side  track.  Damages  to 
portion  of  side  track  not  taken.  Resulting  benefits.  Lake  Shore  <&  M. 
S.  R.  Co.  V.  Baltimore,  etc.,  R.  Co.,  (111.)  57. 

Construction  of  sidetrack  is  not  a  re-location  of  line,  but  is  included  in  the 
general  power  to  build  the  road.  Lake  Shore  &  M.  S.  R.  Co.  v.  Balti- 
more, etc,  R.  Co.,  (111.)  57. 

Rii^ht  of  railroad  company  to  construct  side  tracks,  turnouts,  branch 
iTues,  and  like  appendages,  71. 

SIGNALS. 

Effect  of  obstacle  on  signals  provable  by  tests  made  under  simihir  con- 
ditions.    Missouri  Pacific  R.  Co.  v.  Moffatt,  (Kan.)  488. 

It  is  the  duly  of  railroad  company  to  give  proper  warnings  for  the 
protection  of  travelers  when  its  train  approaches  a  crosshig.  Missouri 
Pacific  R.  Co.  V.  Moflfatt,  (Kan.)  488. 


Statute  requiring  railroad  companies  to  give  signals  at  highway  crossings 
is  intended  to  prescribe  the  minimum  of  care  which  must  be  observed. 
Missouri  Pacific  R.  Co.  «.  Moffatt,  (Kan.)  488. 

Sufficiency  of  signals  given  by  locomotive  whistle.  Sinclair  v.  Chicago, 
B.  &  K.  C.  R.  Co.,  (Mo.)  269. 

Time  of  giving  signals.  Sinclair  v.  Chicago,  B.  &  K.  C.  R.  Co. ,  (Mo.)  269. 

Whether  failure  to  give  signals  will  render  railroads  liable,  485. 

SLEBPINa  OAR  OOMPANIBa 

Liability  for  baggage,  427. 


Court  may  compare  the  rate  of  speed  permitted  to  electric  cars  and  that 

Sermitted  to  cars  on  an  ordinary  railroad  in  a  street.    Galbraith  v.  West 
Ind  St.  R.  Co.,  (Mass.)  628. 
Evidence  as  to  safe  rate  of  speed.    Hollenbeck  v.  Missouri  Pacific R.  Co., 
(Mo.)  850. 

STATIONS. 

Duty  of  railroads  to  provide  stations,  655. 

Propriety  of  location  of  railroad  station  cannot  be  inquired  into  in  an 
action  brought  by  a  private  person  against  a  railroad  company  for  kill- 
ing stock.    Chicago,  R.  I.  &  P.  R.  Co.  v,  Clonch,  (Ean.)  240. 

STATUTES. 

See  Chicago  &  N.  R.  Co.  v.  Chicago,  (HI.)  199. 

Constitutionality  of  California  statute  allowing  costs  on  new  trial  in  con- 
demnation proceediu^on  failure  to  obtain  greater  compensation,  136. 
CoDstruction  of  New  York  statute  favoring  right  of  foreign  railroad  to 

condemn  land.     New  York,  N.  H.  &  H.  S.  Co.  v.  Welsh,  (N  Y.)  229. 
Courts  reluctant  to  prevent  enforcement  of  statutes.     Chicago.  B.  &  Q. 

R.  Co.  t).  State,  (Neb.)  573. 
State  and  federal  statutes  respecting  diseased  cattle.     Missouri,  K.  &  T. 

R.  Co.  t>,  Haber,  (Kan.)  471. 
Statute  providing  that  failure  to  fence  shall  be  prima  facie  evidence  of 

negligence  in  stock-killing  cases,  is  constitutional.    «folliffe  9.  Brown, 

(Wash.),  254. 
Validity  of  statute  granting  attorney's  fee  to  plaintiff  recovering  from 

railroad  company  for  injuries  to  stock.    Jolliffe  «.  Brown,  (Wash.)  254. 
See  Eminent  Domain  ;  Municipal  Corporations  ;  Signals. 

STOCKHOLDERS. 

See  Pacific  Railroads.  -- 

STREBT  RAILROADS. 

Abutter's  right  to  compensation.  Lewis  v.  Pennsylvania  R.  Co.,  (N.  J.) 
418. 

Duty  to  passengers,  481. 

Exercise  of  rigut  of  eminent  domain  by  street  railway  company.  Balti- 
more, etc..  Turnpike  Road  ».  Baltimore,  etc.,  R.  Co.,  (Md.)  177. 

Injury  to  a  passenger  attemptiug  to  alight  from  a  moving  car.  White  v. 
West  End  St.  R.  Co.,  (Mass.)  636. 

Law  of  the  road.    Galbraith  f.  West  End  St.  R.  Co.,  (Mass.)  628. 

Laying  tracks  in  centre  of  street,  480. 

Permission  to  construct  street  railway  must  be  strictly  followed.  State  v. 
Cape  May,  (N.  J.)  592. 

Reasonableness  of  ordinance  regulating  street  railroads.  State  Consoli- 
dated Traction  Co.  «.  Elizabeth,  (N.  J.)  614. 
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Kight  to  construct  street  railway  may  be  conferred  by  ordinance.    State 

T,  Cape  May,  (N.  J.)  592. 
Street  railway  company  entitled  to  hearing  before  enactment  of  ordinance 

providing  for  summary  removal  of  its  track.     States.  Cape  May,  (N.J.) 

592. 
See  CoNTfimuTOBY  Negligence. 

STREETS. 

Alteration  of  streets  by  railroad  company  under  municipal  authority  as  a 

taking  of  land,  170. 
Condemnation  of  land  for  street  purposes.    Measure  of  damages.    Chicago 

&  N.  li.  Co.  V.  Chicago,  (111.)  199. 
Right  of  city  to  extend  street  across  railroad  right  of  way.     Chicago  & 

N.  R.  Co.  V.  Chicago,  (111.)  199. 
Right  of  municipality  to  authorize  railroad  company  to  alter  streets,  170. 
The  extension  oi  streets  across  the  roadbed  of  a  railroad  company  deprives 

it  in  part  of  its  property  rights  and  entitles  it  to  compensation.     Illinois 

Cent.  R,  Co.  v.  Chicago,  (111.)  181. 
What  constitutes  contract  between  municipality  and  railroad  company  as 

to  alteration  of  streets,  170. 
See  Grant  ;  Right  op  Way. 

SUNDAY. 

See  435. 

Connecticut  law  does  not  prohibit  traveling  for  pleasure  upon  a  street  car 
on  Sunday.    Horton  «.  Norvvalk  Tramway  Co.,  (Conn.)  299. 

SURETIES.  * 

Sureties  to  secure  damages  to  landowner  are  not  discharged  by  dissolution 
of  corporation,  130. 

TELEPHONES. 

See  Trolleys. 

TENDER. 

Effect  of  tender  of  award  and  payment  thereof  into  court,  169. 

Payment  of  compensation.    Sufficiency  of  tender  of  amount  of  verdict 

afterwards  set  aside,  132. 
Tender  of  award  to  attorney  of  owner,  169. 

TICKETS. 

If  passenger  has  lost  his  ticket  the  lesal  fare  may  be  demanded  from  him. 

Rogers  v.  Atlantic  City  R.  Co.,  (N.  J.)  283. 
Lost  ticket.    Expulsion  of  passenger,  287. 
See  Commutation  Tickets. 

TTTIiE. 

Setting  out  title  in  bill  to  restrain  railroad  from  laying  Its  track  on  the 

land  of  the  plaintiff.     Lewis  f>.  Pennsylvania  Co.,  (N.  J.)  418. 
See  Condemnation  Proceedings. 

Right  to  cross  track.    Galbraith  v.  West  End  St.  R.  Co.,  (Mass.)  628. 

TRAINMEN. 

Duty  of  trainmen  to  look  out  for  persons  upon  the  track.    Chamberlain 
V.  Missouri  Pacific  R.  Co.,  (Mo.)  401. 

TRANSPORTATION. 

Special  dama&^es  for  delay  in  transportation.    Missouri,  K  &  T.  R.  Co  «. 
Belcher.  (Tex.)  498. 


TRBSPA88BR. 

Ejection  of  trespasser  on  railroad  train,  651. 
lujiiry  to  a  trespasser  on  railroad  track,  651. 

TROLLEYS. 

Liability  for  injuries  from  contact  of  broken  telephone  wire  with  trolley 
wire.    City  Electric  St.  R.  Co.  v.  Conery,  (Ark.)  365. 

UNION. 

A  power  given  to  a  railroad  company  to  connect  or  unite  with  another 
road  does  not  authorize  the  purchase  or  lease  of  such  road.  Louisville 
&  N.  R.  Co.  V.  Kentucky,  (U.  S.)  525. 

VALUE. 

Value  of  an  article  is  the  market  price.  Watt  v.  Nevada  Central  R.  Co., 
(Nev.)  659. 

VERDICT. 

Appellate  court  is  reluctant  to  set  aside  verdict,  where  evidence  is  conflict- 
ing.   Texas  Cent.  R.  Co.  v.  Frazier,  (Tex.)  881. 

Conclusiveness  of  verdict,  185. 

Directing  verdict  for  defendant.  Chicago,  E.  &  N.  R.  Co.  v.  Parkinson, 
(Kan.)  464. 

If  the  verdict  be  against  the  evidence  on  a  material  point,  as  to  which 
there  is  no  substantial  conflict,  a  new  trial  will  be  granted.  Watt  v. 
Nevada  Central  R.  Co.,  (Nev.)  659. 

Verdict  on  conflicting  evidence,  186. 

VIOE-PRINOIPAL. 

Under  the  Texas  statute,  an  engineer  who  has  authority  to  direct  a  brake 
man  to  put  on  a  brake  is  a  vice-principal.  Texas  Cent.  R.  Co.  v, 
Frazier,  (Tex.)  881. 

WAIVER. 

Acceptance  of  award  as  waiver  of  objections  previously  made,  134. 

Appeal  from  assessment  of  damages  in  condemnation  proceedings  is 
waiver  of . insufliciency  of  notice.  Ellsworth  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  5. 

Exception  to  refusal  of  trial  court  to  instruct  jury  to  find  for  defendant  is 
waived  if  made  by  defendant  without  resting  his  case.  Union  Pacific 
R.  Co.  V.  CuUaghan,  (U.  S.)  360. 

If  andlroad  company  waive  its  right  to  abandon  prooeedinps  to  condemn 
land  of  which  it  has  possession,  the  proi)erty  owner  is  entitled  to  judg- 
ment and  execution  on  the  award.  Bellingham  B.  &  B.  C.  R.  Co.  v. 
Strand,  (Wjish.)  171. 

Waiver  of  objection  to  improper  evidence.  Hollenbeck  «.  Missouri 
Pacific  R.  Co.,  (Mc.)850. 

WITNESSES. 

Incompetency  of  witness  in  condemnation  proceedings  to  prove  expense 
of  construction,  of  crossing,  and  of  operation  of  road  thereon,  08. 

Jury  not  bound  to  l)elieve  particular  witness.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Groves,  (Kan.)  454. 

WRONGFUL  DEATH. 

Action  for  death  of  cbild  from  exrwsnre  to  cold.  Duty  of  railroad  com- 
pany to  heat  cars.     Ft.  Worth  &  D  C.  R.  Co.  v.  Hyatt.  (Tex.)  397. 

In  an  action  for  death  by  wrongful  act,  defendant  is  not  entitled  to  have 
insurance  on  decedent's  life  deducted  from  the  damages.  Tyler,  S.  E. 
R.  Co.  V.  RasbeiTy,  (Tex.>876. 
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WRONQFUL  VBATH—ContimLed. 

Life  insurance  as  reduction  of  damages,  880. 

Recovery  by  father  and  administrator,  815. 

Ri^ht  of  action  for  wrongful  death  under  Mississippi  law.    McVey  v. 

Illinois  Central  R.  Co.,  (Miss.)  871. 
Whether  recovery  under  the  statute  bars  a  common-law  action,  814. 
Whether  verdict  for  wrongful  death  excessive,  484. 
See  Pabtiss  to  Actioks. 
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